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JUDGES  OF  THE   COURTS   BELOW 

DURING  THE   PERIOD   OF   THESE   REPORTS. 
DI8T. 

Ist — Philadelphia  County. 

Courts  of  Common  Pleas, 
No.  1:  CBA.IG  BiDDLE,  P.  J.;  F.  AaiiD^K  Bk6gy  and  Abraham  M. 
Beitlkb,  J  J. 

No.  2:  Maybii  SuLZBBKGEK,  P.   J.;  William    W.  Wiltbank,  and 
NOKRIS  S.  Barratt,  JJ. 

No.  3:  Thomas  K.  FiXLKTTKii,  P.  J.;  Charles  B.  McMichael  and 
Robert  vox  Moschzisker,  J  J. 

No.  4:  Robert  N.   Willsox,  P.  J.;   Charles  Y.  Audenried  and 
William  Wilkins  Caur,  J  J. 

No.  5:  J.  Willis  Martix,  P.  J.;  Robert  Ralstox  and  G.  Harry 
Davis,  JJ. 

Orphans*  Court. 
William   B.  Haxna,  P.  J.;  William  N.  Ashman,  Clement  B. 
Penrose  and  Joseph  C.  Ferguson,  J  J. 

2d — Lancaster  County. 

Court  of  Common  Pleas. 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  Hassler,  J. 

Orpfians'  Court. 
Eugene  G.  Smith,  P.  J. 
3d — Northampton  County. 

W.  W.  Schuyler,  P.  J.;  Henry  W.  Scott,  J. 
4th — Tioga  County. 

Jerome  B.  Niles,  P.  J. 
5th — Allegheny  County. 

Courts  of  Common  Pleas. 
No.  1:  Frederick    H.   Collier,  P.   J.;   Marshall  Brown  and 
James  R.  Macfarlane,  JJ. 

No.  2:  Robert  S.  Frazer,  P.  J.;  John  D.  Shafer  and  Elliott 
RODGERS,  JJ. 

No.  3:  John  M.  Kennedy,  P.  J.;  Samuel  A.  McClung  and  John 
A.  Evans,  JJ. 

Orphans^  Court. 
William  G.   Hawkins,  Jr.,  P.  J.;   James  W.  Over  and  J.  J. 
Miller,  J  J. 

6th — Erie  County. 

Emory  A.  Walling,  P.  J. 
7th — Bucks  County. 

Mahlon  U.  Stout,  P.  J. 
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8th — Northumberland  County. 

Clinton  R.  Savidge,  P.  J.;  Voris  Auten,  J. 
9th — Cumberland  County. 

Edwabd  W.  Biddlb,  p.  J. 
10th — ^Westmoreland  County. 

LuciKN  W.  Doty,  P.  J. ;  Alex.  D.  MoConnell,  J, 

Orphans'  Court, 
John  B.  Steel,  P.  J. 
11th — Luzerne  County. 

Court  of  Common  Pleas. 
John  Lynch,  P.  J.;  Gaius  L.  Halsey,  Georob  S.  Ferris  and 
Frank  W.  Wheaton,  JJ. 

Orphans''  Court. 

Andrew  M.  Fbeas,  P.  J. 
12th — Dauphin  County. 

John  H.  Weiss,  P.  J. ;  George  Kunkel,  J. 
13th — Greene  County. 

R.  L.  Crawford,  P.  J. 
14th— Fayette  County. 

Edmund  H.  Reppebt,  P.  J.;  R.  E.  Umbel,  J. 
15th — Chester  County. 

Joseph  Hemphill,  P.  J.;  William  Butler,  Jr.,  J. 
16th — Somerset  County. 

Francis  J.  Kooseb,  P.  J. 
17th — Union  County  and  Snyder  County. 

Harold  M.  McCluke,  P.  J. 
18th — Clarion  County. 

Harry  R  Wilson,  P.  J. 
19th— York  County. 

John  W.  Bittbnger,  P.  J.;  W.  F.  Bay  Stewart,  J. 
20th — Huntingdon  County,  Mifflin  County  and  Bedford  County. 

Joseph  M.  Woods,  P.  J. 
2l8t— Schuylkill  County. 

Court  of  Common  Pleas. 
Oliver  P.  Bechtel,  P.  J.;  William  A.  Marr  and  Arthur  L. 
Shay,  JJ. 

Orphans'  Court. 
P.  M.  Dunn,  P.  J. 

22d  — Wayne  County. 

Georoe  S.  Purdy,  p.  J. 
23d  — Berks  County. 

Court  of  Common  Plea^. 
James  N.  Ermentrout,  P.  J. ;  Gustav  A.  Endlich,  J. 

Orphans'  Court, 
H.  Willis  Bland,  P.  J. 
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24th— Blair  County. 

Maktin  Bell,  P.  J. 

25th— Clinton  County,  Cameron  County  and  Elk  County. 

Charlks  a.  Mayer,  l\  J. 
26th — Columbia  County  and  Montour  County. 

Robert  R.  Little,  P.  J. 
27th— Washington  County. 

John  Add.  McIlvaine,  P.  J.;  James  F.  Tavu)R,  J. 
28th — Venango  County. 

Gkoroe  S.  Criswell,  P.  J. 
29th — Lycoming  County. 

William  W.  Hart,  P.  J. 
30th— Crawford  County. 

Frank  J.  Thomas,  P.  J. 
3lBt— Lehigh  County. 

Frank  M.  Trexlbr,  P.  J. 
32<I  —  Delaware  County. 

IsAAG  Johnson,  P.  J. 
33d  —  Armstrong  County. 

W.  D.  Patton,  p.  J. 
34th — Susquehanna  County. 

Daniel  W.  Searlk,  P.  J. 
3.3rh— Mercer  County. 

Samuel  H.  Miller,  P.  J. 
36th— Beaver  County. 

James  Sharp  Wilson,  P.  J. 
37th— Warren  County  and  Forest  County. 

Wilton  M.  Lindsey,  P.  J. 
38th — Montgomery  County. 

Court  of  Common  Pleas. 
Aaron  S.  Swartz,  P.  J.  ;  Henry  K.  Wkand,  J. 

Orphans^    Court. 

William  F.  Solly,  P.  J. 
39th— Franklin  County. 

John  Stewart,  P.  J. 
40th— Indiana  County. 

Harry  White,  P.  J. 
41st— Juniata  County  and  Perry  County. 

James  W.  Shull,  P.  J. 
42d  — Bradford  County.- 

Adrlbert  C.  Fanning,  P.  J. 
43d  —  Pike  County  and  Monroe  County. 

Charles  B.  Staplb:s,  P.  J. 
44th— Wyoming  County  and  Sullivan  County. 

Edward  M.  Dunham,  P.  J. 
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45th— Lackawanna  County. 

Court  of  Common  Pleas. 
Henry  M.  Edwards,  P.  j.;  John  P.  Kelly  and  Edward  C.  New- 
OOMB,  JJ. 

Orphans*  Court 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Allison  O.  Smith,  P.  J. 
47th— Cambria  County. 

Francis  J.  O'Connor,  P.  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

John  G.  Love,  P.  J. 
60th— Butler  County. 

James  M.  Galbreath,  P.  J. 
5l8t — Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d  —  Lebanon  County. 

Allen  W.  Ehrgood,  P.  J. 
5.3d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54th — Jefferson  County. 

John  W.  Reed,  P.  J. 
65th— Potter  County. 

John  Ormerod,  P.  J. 
56th — Carbon  County. 

Horace  Heydt,  P.  ^. 


Digitized  by 


Google 


TABLE 


CASES  REPORTED  IN  THIS  VOLUME. 


Page 

Academy,            Harrisburg, 

Harrisbui-g  v.  . 

Taxation,  . 

.     252 

Adams,  Barrell  v. 

Deeds, 

.    635 

Adams  v.  Barrell, 

Ejectment, 

.     641 

Aid    Society,  Children's,  v. 

Benford, 

Married  women 

.    555 

Alta  Friendly  Soc,  Ander- 

son V.       .     •    . 

Insurance, 

.    630 

American   Radiator   Co.   v. 

Hoffman, 

Guaranty, 

.    177 

Anderson  v.  Alta  Friendly 

Soc,         .... 

Insurance, 

.    630 

Armstrong  Water  Co.,  Neu- 

bert  V 

Appeals,    . 

.     608 

Astwood  V.  Wanamaker,     . 

Arbitration, 

.    591 

Avenue,  Wabash, 

Practice,  Superior  Ct.,       .     305 

Baker  v.  Baker,  . 

Divorce,    . 

.    553 

Balraforth's  Est., 

Decedents'  Estates,  .         .     491 

Bai-nes   Bros.   v.   Pittsburg 

Ry.  Co.,  .... 

Negligence,    - 

.      36 

Barrell  v.  Adams, 

Deeds, 

.    635 

Barrell,  Adams  v. 

Ejectment, 

.     641 

Beltz  V.  Pittsburg, 

Municipalities,  . 

.       66 

Bemis  v.  Shipe,  . 

Taxation, 

.      42 

Bendon  v.  Union  Trac.  Co., 

Negligence, 

.     539 

Benford,     Children's     Aid 

Society  v.         .         .         . 

Married  women, 

.555 

Bennett,    Sun     &    Banner 

Publishing  Co.  v.    . 

Liquor  Laws, 

.     243 

Blair  v.  Ford  China  Co.,     . 

Practice,  C.  P., 

.     374 

(ix) 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED. 


Page- 

Bloomer  v.  Meade, 

Ejectment,     . 

292 

Bonigardner  v.  Swartz,  . 

Contract, 

263 

Bond  V.  Stoughton, 

Corporations, 

483 

Book  Co.,  Intel-national  Text, 

Phillips  V 

Principal  and  Agent,     . 

230 

Borough,   Donora,  v.  Donora 

Boro., 

Boroughs, 

300 

Kittanning,     v.     Kittan- 

ning  Consolidated  Nat. 

Gas  Co.,       . 

Taxation, 

355 

Kittanning,    v.    Western 

Union  Teleg.  Co., 

Taxation, 

346 

LaPorte, 

Boroughs, 

333 

North  East,  Savory  v. 

Negligence,    . 

1 

Plymouth,  Farrell  v. 

Negligence,    . 

183 

Tarentum,  Dunlap  v. 

Municipal  Lien,     . 

281 

Tarentum,  v.  Moorhead,  . 

Municipal  Lien,     . 

273 

Washington     . 

Boroughs, 

296 

Boust,  Crist  v.        .         .         . 

Ejectment,     . 

543 

Boyd,  Glenny  v.     . 

Foreign  Attachment,     . 

380 

Brown  v.  Kirk, 

Practice,  C.  P.,      . 

157 

Burrowes  Co.  v.    Cambridge 

4 

Springs  Co. 

Judgment,     . 

315 

Cable  Co.,  Standard    Under- 

ground, V.  Johnstown  Telep. 

Co, 

Practice,  C.  P.,      . 

432 

Calvert,    Citizens     Nat.    Gas 

Co.  V 

Practice,  C.  P., 

312 

Cambridge  Springs  Co.,   Bur- 

rowes Co.  V. 

Judgment,     . 

315 

Capital  City  Council,  Crow  v. 

Beneficial  Associations,  . 

411 

Carson,  Com.  v.      .         .         . 

Public  Officers, 

437 

Case,  Horning's 

Public  Officers,      . 

282 

Casualty    Co.,    Maryland,    v. 

Peoples,      . 

Principal  and  Agent, 

142 

Caughey  v.  Parker, 

Contract, 

289 

Chaninel,  Lengert  v. 

Execution,     . 

626 

Children's     Aid     Society    v. 

Benford,      .... 

Married  Women,   . 

565 

Digitized  by 


Google 


TABLE  OF  CASES  REPORTED. 


XI 


China  Co.,  Ford,  Blair  v.        .     Practice,  C.  P., 

Citizens    Nat.     Gas     Co.    v. 

Calvert,      ....     Practice,  C.  P., 

City  Council,   Capital,   Crow 

V Beneficial  Associations, 

Coal  Co.,  Naomi,  Penna.  Min- 
ing Co.  V Railroads, 

Coal  Co.,  Peoples,   Nicole tte 

Lumber  Co.  v.    .         .         .     Bailment, 

Cobb,  Pattison  v.   .         .         .     Evidence, 

Columbia      Gesang     Verein, 
Schwerdfeger  v. 

Com.  v.  Carson, 
V.  Crowley, 


V.  Dingman, 

V.  Fettennan, 

V.  Gray,  . 

V.  Kebort, 

V.     Keeper     of    County 

Prison, 
V.  Mills,  . 

V.  Real  Est.  Tr.  Co., 

V.  Rearick, 

V.  Schulte, 

Consolidated      Natural     Gas 

Co.,  Kittanning,  Kittanning 

Boro.  V 

Cornplanter  Twp.  Road, 
County       Prison      Keeper, 

Com.  V 

County,  Westmoreland,  Rus- 
sell V.  .... 
Creery  v.  Thompson, 
Crist  V.  Boust, 


Affidavit  of  Defense, 
Public  Officers, 
Evidence, 
Criminal  Law, 
Criminal  Law, 
Evidence, 
Constitutional  Law, 

Habeas  Corpus, 

Husband  and  Wife, 

Taxation, 

Hawkers  and  Peddlers, . 

Constitutional  Law, 


Page 
374 

312 

411 

39 

575 

72 

515 
437 
124 
615 
569 
110 
584 

191 
549 
149 
384 
95 


.    355 
20,  29 

.    191 

.  425 

.  511 

.  543 

Crow  V.  Capital  City  Council,     Beneficial  Associations, .  411 
Crowley,  Com.  v.   .         .        .     Evidence,       .         .        .124 
Cumberland      Co.,       Dough- 
erty v Fees,      ....  610 

Currey's  Est.,         .         .         .     Decedents'  Estates,        .  479 

Cutter  V.  Pierson,  .         .        .     Mechanic's  Lien,    .        .  10 


Taxation, 
Road  Law,     . 

Habeas  Corpus, 

Negligence,   . 
Affidavit  of  Defense, 
Ejectment,     . 


Digitized  by 


Google 


xu 


TABLE  OF  CASES  RliPORTEO. 


Pa-e 

Davis  V.  Wheeling,  Pitteburg 

&  Bait.  R.  R.  Co.      . 

Railroads, 

.     364 

Dempsey  v.   Petersburg  Sav- 

ings &  Ins.  Co.,  . 

Foreign  Attachment, 

.     633 

Dingman,  Com.  v.  . 

Criminal  Law, 

.     615 

Donnan    v.    Penna.  Torpedo 

Co 

Negligence,    . 

.     324 

Donora     Boro.     v.      Donora 

Boro.,          .... 

Boroughs, 

.     300 

Dorr  V.  Reynolds, 

Mines  and  Mining, 

.     139 

Dougherty  V.  Cumberland  Co., 

Fees,      . 

.     610 

Dunlap,  Tarentum  Boro.  v.    . 

Municipal  Liens,    . 

.     281 

Easton  v.  Phila.,     . 

Negligence,    . 

.    517 

Echard  v.  Morton, 

Slander, 

.    579 

Eddy  V.  Smiley,      . 

Judgment, 

.     318 

Elder  Twp.  Sch.  Dist.  v.  Penna. 

R.  R.  Co.,  .... 

Railroads, 

.    112 

Eric  City  v.  Willis, 

Municipal  Liens,   . 

.     459 

Erie  R.  R.  Co.,  Scowden  v.     . 

Railroads, 

.      15 

Estate,  Balmforth's, 

Decedents'  Estates, 

.     491 

Currey's, 

Decedents'  Estates, 

.     479 

Hortz's,  .... 

Appeal, . 

.    489 

Miller's,  .... 

Wills,    . 

443,  453 

Winter's, 

WilU,    . 

.    643 

Farrell    v.   Plymouth    Boro., 

Negligence,    . 

.     183 

Farrell  v.  Young,   . 

Partnership,  . 

.     135 

Fellers    v.    Warren    St;    Ry. 

Co., 

Negligence,    . 

.      31 

Fetterman,  Com.  v. 

Criminal  Law, 

.     569 

Field  V.  Schuster,  . 

Contract, 

.      82 

Fifer,   Kelton    v.    . 

Negligence,   . 

.    603 

Finishing      Co.,     Pennypack 

Yarn,  Krauskopf  v.     . 

Practice,  C.  P.,       . 

.     506 

Ford  China  Co.,  Blair  v. 

Practice,  C.  P.,       . 

.    374 

Frick  V.  Shimer, 

Executoi-s  and  Adminis- 

tmtors,       .         .        •     563 


Friendly  Soc,   Alta,    Ander- 
son V.  .... 


Insurance, 


630 


Digitized  by 


Google 


TABLH;  UF  U 

ASJib   KEFUKTEU. 

XUl 

Page 

Gas  Co.,  Citizens    Nat.,  v. 

Calvert,  .... 

Practice,  C.  P., 

.     312 

Gas  Co.,   Kittauning   Con- 

solidated Natural,  Kittan- 

ning    Boro.   v. 

Taxation,  . 

.     355 

Gesang  Verein,  Columbia, 

Schwerdfeger  v. 

Affidavit  of  Defense, 

.    615 

Gilmore    v.   United    Trac. 

Co.,         .... 

Negligence, 

.       97 

Glenny  v.  Boyd, 

Foreign  Attachment, 

.     380 

Godino  v.  Kane, 

Easement, 

.     596 

Gray,  Com.  v.      .         .         . 

Evidence, 

.     110 

Gunton,  Jackson  v.     . 

Practice,  C.  P., 

.     203 

Harrisburg    v.    Harrisburg 

Academy, 

Taxation, . 

.     252 

Harrisburg            Academy, 

Harrisburg    v. 

Taxation, . 

.     252 

Hickey,  Sleeper  v. 

Decedents'  Estates,    . 

.      59 

Hirsch,  Siegel  v. 

Practice,  C.  P., 

.     298 

Hoflfnian,  Amencan  Radia- 

tor Co.  V.         .         .         . 

Guaranty, 

.    177 

Hood    V.    Prudential    Ins. 

Co.,         .... 

Insurance, 

.    527 

Homing's    Case, 

Public  Officers, 

.     282 

Hortz's  Est, 

Appeals,    . 

.     489 

Insurance  Co.,  Metropolitan 
Life,  Sydnor  v. 
Petersburg  Savings  &, 


Insurance, 


321 


Dempsey  v. 

Foreign  Attachment, 

.     633 

Prudential,  Hood  v.     . 

Insurance, 

.     527 

Intel-national    Text     Book 

Co.,  Phillips  V. 

Principal  and  Agent, 

.     230 

Ireland,  Long  v. 

Appeals,    . 

.      59 

Jackson  v.  Gunton,     . 

Practice,  C.   P., 

203 

Jackson  Twp.,  Smith  v. 

Negligence, 

.     234 

Johnstown       Telep.      Co., 

Standard      Undergrou  n  d 

Cable  Co.  v.    . 

Practice,  C.  P., 

432 

Digitized  by 


Google 


XIV 


TABLE  OF  CASES  REPORTED. 


Kane,  Godino  v.    . 

Keboi-t,  Com.  v.      .         .         . 

Keeper    of    County    Prison, 

Com.  V 

Kelton  V.  Fifer, 
Kirk,  Brown  v.        .         .         . 
Kitchen  v.  Wilkinson,     . 
Kittanning   Boro.   v.    Kittan- 
ning  Consolidated  Nat. 
Gas  Co., 
V.  Western  Union  Teleg. 

Co.,      ....     Taxation, 
Consolidated     Nat.     Gas 

Co.,  Kittanning  Boro.  v.     Taxation, 
Krauskopf  V.  PennypackYam 
Finishing  Co.,     . 


Easement, 
Constitutional  Law, 


Habeas  Corpus,     . 
Negligence,    . 
Practice,  C.  P., 
Burial  of  the  Dead, 


Taxation, 


LaPoi-te  Boro., 

Lee  V.  Williams,     . 

Lengert  v.  Chaninel, 

Leskanitz  v.  Maiden, 

License,  Shearer's  . 

Lichtenberger,  Moore  v. 

Long  V.  Ireland, 

Loyalsock  Twp.  Road, 

Lumber  Co.,  Nicolette,  v.  Peo- 
ple's Coal  Co., 

Lumber  Co.,  Spring  Brook,  v 
Watkins,     . 


Practice,  C.  P., 

Boroughs, 
Mechanics'  Liens, 
Execution,     . 
Appeals, 
Liquor  Law, 
Insurance, 
Appeals, 
Road  Law,     . 

Bailment, 

Mechanics'  Liens, 


Affidavit  of  Defense, 
Appeals, 


McFetridge  v.  Megargee, 

Maiden,  Leskanitz  v. 

Maryland  Casualty  Co.  v.  Peo- 
ples,     Principal  and  Agent, 

Meade,  Bloomer  v.  .         .     Ejectment,     . 

Megargee,  McFetridge  v.        .     Affidavit  of  Defense, 

Merrill,  Wilcox  v.  .         .         .     Appeals, 

Metropolitan    Life   Ins.   Co., 

Sydnor  v Insurance, 

Miller,  Plucker  v.  .         .         .     Master  and  Servant, 


I'age 
596 
684 

191 

603 

157 

75 


.  355 

.  346 

.  355 

.  506 

.  333 
405,  410 
.  626 
.  59 
.  34 
.  268 
.  59 
219,  230 

.    575 

.     199 

501 
59 

142 

292 

501 

59 

521 
495 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED.  xv 

Page 

Miller's  Est,  ....  Wills,   .       '\        .    443,  453 

Mills,  Com.  V.  .  .  .  Husband  and  Wife,  .  549 
Mining  Co.,  Penna.,  v.  Naomi 

Coal  Co.,     ....  Railroads,      ...  39 

Monroe  v.  Monroe,  .         .  Partition — Equity,        47,  51 

Moore  v.  Lichtenberger,          .  Insurance,      .         .         .  268 

Moorhead,  Tarentum  Boro.  v.  Municipal  Lien,     .         .  273 

Morris,  Richardson  v.  .  .  Ejectment,  .  .  .  192 
Morrison  v.  Pittsburg,  C,  C. 

&  St.  L.  Ry.  Co.,         .        .  Negligence,   .        .        .338 

Morton,  Echard  v.  .         .         .  Slander,         .         .         .  579 

Murray,  Ruane  v.  .         .         .  Principal  and  Agent,     .  187 

Naomi  Coal  Co.,  Penna.  Min- 
ing Co.  V Railroads,      ...  39 

Natural  Gas  Co.,  Citizens,  v. 

Calvert,       ....  Practice,  C.  P.,      .         .  312 

Neubert  v.  Armstrong  Water 

Co., Appeals,        .         .        .  608 

Nicolette  Lumber  Co.  v.  Peo- 
ples Coal  Co.,      .        .         .  Bailment,       .        .        .  575 

North  East  Boro.,  Savory  v.   .  Negligence,    ...  1 

Obney  v.  Obney,     .         .         .  Equity,           .         .     116,  122 

Oliver  v.  Wheeler,          .         .  Landlord  and  Tenant,   .  5 

Parker,  Caughey  v.  .  .  Contract,  .  •  .  289 
Parkesburg  &  Coatesville  St. 

Ry.  Co.,  Penna.  R.  R.  Co.  v.  Street  Railways,    .        .  159 

Pattison  v.  Cobb,  •  .  .  .  Evidence,  ...  72 
Penna.  Mining  Co.   v.  Naomi 

Coal  Co.,      .        .        .  Railroads,      ...  39 
R.   R.   Co.,   Elder  Twp. 

Sch.  Dist.  V.  .  .  Railroads,  .  .  .112 
V.  Parkesburg  &  Coates- 
ville St.  Ry.  Co.,  .  Street  Railways,  .  .  159 
Trace  v.  .  .  .  Railroads,  .  .  .  466 
Torpedo  Co.,  Donnan  v.  Negligence,  .  .  .  324 
Reading  Tr.  Co.  v.  Trust  Executors  &  Adminis- 
-U  ^^'t      •        .        •        •        trators,       .         .        .  599 


Digitized  by 


Google 


XVI 


TABLE  OF  CASES  REPORTED. 


Page 

Pennypack  Yam  Finishing 

Co.,  Krauskopf  v.    . 

Practice,  C.  P., 

.     506 

Peoples  Coal  Co.,  Nicolette 

Lumber  Co.  v. 

Bailment, 

.    575 

Peoples,  Maryland  Casualty 

Co.  V 

Principal  and  Agent, 

.     142 

Petersburg  Savings  &  Ins. 

Co.,  Dempsey  v. 

Foreign  Attachment, 

.     633 

Philadelphia,  Easton  v. 

Negligence, 

.     517 

Phillips     v.     International 

Text  Book  Co., 

Principal  and  Agent, 

.     230 

Piei-son,  Cutter  v. 

Mechanics'  Liens, 

.      10 

Pittsburg,  Beltz  v. 

Municipalities,  . 

.      66 

Cincinnati,  Chicago  & 

St.    Louis    Ry.    Co., 

Morrison  v. 

Negligence, 

.     338 

Ry.  Co.,  Barnes  Bros.  v. 

Negligence, 

.      36 

Plucker  v.  Miller, 

Master  and  Servant, . 

.    495 

Plymouth  Boro.,  Farrell  v. . 

Negligence, 

.     183 

Prall,  Richardson  v.    . 

Judgment, 

.     110 

Prall,  Work  v.    . 

Judgment, 

.    104 

Prudential  Ins.  Co.,  Hood  v. 

Insurance, 

.    527 

Publishing  Co.,  Sun  &  Ban- 

ner, v.  Bennett, 

Liquor  Laws,    . 

.     243 

Radiator  Co.,  American,  v. 

Hoffman, 

Guaranty, 

.    177 

R.  R.  Co.,  Erie,  Scowden  v. 

Railroads, 

.      15 

Penna.,     Elder     Twp. 

Sch.  Dist.  V.     . 

Railroads, 

.    112 

V.  Parkesburg  &  Coates- 

ville  St.  Ry.  Co.,      . 

Street  Railways, 

.    159 

Trace  v.       .         .         . 

Railroads, 

.    466 

Wheeling,      Pittsburg 

&  Balto.,  Davis  v.     . 

Railroads, 

.    364 

Parkesburg  &    Coates- 

ville  St.,  Penna.  R. 

R.  Co.  V.  . 

Street  Railways, 

.     159 

Pittsburg,           Barnes 

Bros.  V.     . 

Negligence, 

.      36 

• 

Digitized  by 

Google 

TABLE  OF  CASES  UEPORTED. 


xvii 


R.  R.  Co.,  C,  C.  &  St.  L., 


Page 


Morrison  v. 

Negligence,    . 

.     338 

Warren  St,  Fellers  v.      . 

Negligence,   . 

.       31 

Reading  Trust  Co.  v.  Penna. 

Trust  Co.,  .        .         .         . 

Executors  and  Adminis 

trators. 

.    599 

Real  Est  Tr.  Co.,  Com.  v.       . 

Taxation, 

.     149 

Reaiick,  Com.  v.     .         . 

Hawkers  and  Peddlei-s 

,     384 

Reid  V.  United  Trac.  Co., 

Negligence,    . 

.      65 

Reynolds,  Dorr  v.  . 

Mines  and  Mining, 

.    139 

Rheinstrom  v.  Wolf, 

.Liquor  Laws, 

.    559 

Richardson  v.  Morris,     . 

Ejectment,     . 

.    192 

Richardson  v.  Pmll, 

Judgment,     . 

.    110 

Road,  Cornplanter  Twp., 

Road  Law,     .         .         ! 

20,  29 

Loyalsock  Twp., 

Road  Law,     .         .     219,  230 

Sewickley  Twp., 

Road  Law,     . 

.    572 

Roberts,  Schmitz  v. 

Deceit,  .         .         .         , 

472 

Ruane  v.  Murray,  . 

Principal  and  Agent, 

187 

Russell  V.  Westmoreland  Co., . 

Negligence,    . 

425 

Savings  &   Ins.   Co.,   Peters- 

burg, Dempsey  v. 

Foreign  Attachment,     , 

633 

Savory  v.  North  East  Boro.,    . 

Negligence,  .         .    v    • 

1 

Schellsburg  v.  Western  Union 

Teleg.  Co.,  .... 

Telegraph  Companies,  , 

343 

Schmitz  V.  Roberts, 

Deceit,  .... 

472 

School  Dist,  Elder  Twp.,  v. 

Penna.  R.  R.  Co., 

Railroads, 

112 

School,  South  Western  State 

Normal        .        .        .     "  . 

Corporations, 

99 

Schulte,  Com.  v.     .         .        . 

Constitutional  Tiaw, 

95 

Schuster,  Field  v.  . 

Contract, 

82 

Schwerdfeger  v.  Columbia  Ge- 

sang  Verein, 

Affidavit  of  Defense,     . 

515 

Scowden  v.  Erie  R.  R.  Co.,     . 

Railroads, 

15 

Seidel  v.  Sperry,     . 

Landlord  and  Tenant,    , 

649 

Sewickley  Twp.  Road,    . 

Road  Law,     . 

572 

Shearer's  License,  . 

Liquor  Law, 

34 

Shimer,  Frick  v.      .         .         . 

Executors  and  Admrs.,  . 

568 

Shipe,  Bemis  v.       .         .         . 

Taxation, 

42 

Digitized  by 


Google 


xviii  TABLE  OF  CASES  REPORTED. 


Page 
398 
59 
318 
234 


Siegel  V.  Hirsch,      .         .         .  Prdctice,  C.  P., 

Sleeper  v.  Hickey,  .        .        .  Decedents'  Estates, 

Smiley,  Eddy  v.      .         .         .  Judgment,     . 

Smith  V.  Jackson  Twp., .         .  Negligence,    . 
South  Western  State  Normal 

School,         ....  Corporations, 

Sperry,  Seidel  v.     .         .         .  Landlord  and  Tenant,   .     649 
Spring  Brook  Lumber  Co.  v. 

Watkins,     ....  Mechanics'  Liens,  .         .199 
Springs  Co.,  Cambridge,  Bur- 

rowes  Co.  v.         .         .         .  Judgments,    .        .         .     315 
Standard  Underground  Cable 

Co.  V.  Johnstown  Telep.  Co.,  Practice,  C,  P.,      .         .     432 
State    Normal  School,   South 

Western      ....  Corporations,         .         .       99 

Stoughton,  Bond  v.         .         .  Coiporations,         .         .     483 

Street,  Tabor,  .         .         .  Road  Law,     .         .     167,  175 

Sun  and  Banner  Publishing  Co. 

V.  Bennett,  .         .         .  Liquor  Laws,         .         .     243 

Swartz,  Bomgardner  V.  .         .  Contract,        .         .         .     263 
Sydnor  v.   Metropolitan  Life 

Ins.  Co.,      ....  Insurance,      .        .         .     521 

Tabor  Street,  •        .         .  Road  Law,     .        .     167,  175 

Tai'entum  Boro.  v.  Dunlap,   .  Municipal  Liens,    .         .     281 

Tarentum     Boro.     v.    Moor- 
head,  Municipal  Liens,    .         .     273 

Telegraph       Co.,        Western 

Union,  Kittanning  Boro.  v.  Taxation,       .         .         .     346 

Telegraph       Co.,        Western 

Union,  Schellsburg  v.  .  Telegraph  Companies,  .     343 

Telephone     Co.,    Johnstown, 
Standard  Underground 

Cable  Co.  v.        .         .         .  Practice,  C.  P.,     .         .     432 

Thompson,  Creery  v.     .         .  AflBdavit  of  Defense,     .     511 

Torpedo    Co.,    Penna.,   Don- 
nan  V.         ....  Negligence,   .         •        .    324 

Township,  Jackson,  Smith  v.  Negligence,    .         .         .     234 

Twp.  Road,  Coniplanter         .  Road  Law,     .         .       20,  290 

Loyalsock,       .        .         .  Road  Law,     .        .219,  230 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED. 


XIX 


Twp.  Road,  Sewickley 
Tmce  V.  Penna.  R.  R., 
Trac.  Co.,   Union,   Bendon 

V 

United,  Gil  more  v. 

United,  Reid  v.    . 

Trumbower  v.  Woodley,     . 

Trust  Co.,  Penna.,  Reading 

Trust  Co.  V.     . 

Reading,     v.      Penna. 
Trust  Co., 

Real  Est.,  Com.  v.  .     . 


Road  Law, 
Railroads, 

Negligence, 
Negligence, 
Negligence, 
Contract,  . 

Executors  and  Administra 
tors, 

Executors  and  Administra- 
tors, 
Taxation, . 


Practice,   C.  P., 


Underground     Cable     Co., 
Standard,    v.   Johnstown 
Telep.  Co., 
Union    Trac.  Co.,    Bendon 

V Negligence, 

Gilmore  v.    .         .         .     Negligence, 
Reid  V.         .         .         .     Negligence, 


Vanderslice  v.  Donner, 


Trespass, 


Wabash  Avenue,         .         .     Practice,  Superior  Ct., 

Wanamaker,  Astwood  v.     .     Arbitration, 

Warren  St.  Ry.  Co.,  Fellei-s 
V Negligence, 

Washington  Boro.,      .         .     Boroughs, 

Water  Co.,  Armstrong, 
Neubert  v.       .         .         .     Appeals,    . 

Watkins,  Spring  Brook  Lum- 
ber Co.  V.         .         .         .     Mechanics'  Liens, 

Western  Union  Teleg.  Co., 
Kittanning  Boro.  v.         .     Taxation,  . 

Western  Union  Teleg.  Co., 
Schellsburg   v.         .         .     Telegraph  Companies, 

Westmoreland  County,  Rus- 
sell V Negligence, 


Page 
572 
466 

639 
97 
55 

249 


599 


559 
149 


432 

539 
97 
55 

319 

305 
591 

31 
296 

608 

199 

346 

348 

425 


Digitized  by 


Google 


XX 


TABLE  OF  CASES  REPORTED. 


Page 

Wheeler,  Oliver  v. 

.     Landlord  and  Tenant,        .         5 

Wheeling,     Pittsburg 

& 

Baltimore     R.     R. 

Co., 

Davis  V. . 

.     Railroads,. 

.     864 

Wike  V.  Woolverton, . 

.     Pleading,  . 

.    561 

Wilcox  V.  Merrill, 

.     Appeals,    . 

.      59 

Wilkinson,  Kitchen  v. 

.     Burial  of  the  Dead,  , 

.      75 

Williams,  Lee  v. 

.     Mechanics'  Liens, 

406,  410 

Willis,  Erie  City  v.     . 

.     Municipal    liens. 

.     459 

Winter's  Est.,     . 

.     Wills, 

.     643 

Wolf,  Rheinstrom  v.  . 

.     Liquor  Laws,     . 

.    559 

Woodley,  Trumbower 

V.     .     Contract,  . 

.     249 

Woolverton,   Wolf  v. 

.     Pleading,  . 

.     561 

Workv.  Prall,    . 

.     Judgment, 

.    104 

Yarn  Finishing  Co.,  Penny- 

pack,   Krauskopf  v. 

.     Practice,  C.  P., 

.    506 

Young,  Farrell  v. 

.     Partnership, 

.     135 

Digitized  by 


Google 


CASES  CITED 

IN  THK 

OPINIONS  OF  THE  SUPERIOR  COURT. 


Page 
Abel  y.  Abel,  201  Pa.  543... 451,  457 
Abell  V.  Chaffee,  154  Pa.  254. . .  557 
Abrams  v.  Margrove,  12  Pa.  292  319 
Adam  v.   Moll,  6  Pa.  Superior 

Ct.  380 209 

Adams  v.  Gray,  154  Pa.  258 ... .  557 
y.  State,  45  N.  J.  Law,  448.  621 
Exp.  Co.  y.  Egbert,  36  Pa. 

360 332 

Albright  y.  Lafayette  Bldg.   & 
Sayings  Assn.,  102  Pa.  411. . .  639 

Allegheny  Co.,  149  Pa.  381 247 

Allen  y.  Delaware  Co.,  161  Pa. 

550 612 

Altoona  Belt  Line  St.  Ry.  Co.  y. 

Rv.  Co.,  209  Pa.  280 165 

Amberson  Ayenue,  179  Pa.  634.  281 
American  Sugar  Refining  Co.  v. 

Louislaixa,  179  U.  S.  89 397 

American  Sunday  School  Union 

y.  Phlla.,  161  Pa.  307 260 

Anderson   y.  Williams,  10   Pa. 

Superior  Ct.  329 504 

Anderson  y.  Toung,  21  Pa.  443.  383 
Appeal  of  Fox  <&  Wife,  112  Pa. 

337 153 

Fross  and  Loomis,  105  Pa. 
253 432 

Jacobs,  107  Pa.  137 '.'.'.'.'.'.'.'.  639 

Appel  y.  Byers,  98  Pa.  479 450 

Artliurholt  y.  Ins.  Co.,  159  Pa. 

1 149 

Artman  y.  Giles,  155  Pa.  409. . .  54 

Ashbnmer^s  Est.,  159  Pa.  545..  456 
Atlantic  A  Pacific  Teleg.  Co.  y. 

Phila.,  190  U.  S,  160.344,  352,  361 
Attorney  General  y.  Detroit,  26 

Mich.  263 310 

Austin  y.  Tennessee,  179  U.  S. 

343 393 

Ayar*s  Appeal,  192  Pa.  266 68 

Ay  res  y.  Wattson,  57  Pa.  360. . .  109 

Bad  Elk  y.  United  States,  177 
U.S.  529 135 


Page 
Baker  y.  North  East  Boro.,  151 

Pa.234 429 

Baldwin  &  Snowden    Road,  3 

Gi-ant,62 574 

Baltimore  Brick  Co.  v.  Coyle,  18 

Pa.  Superior  Ct.  186 380 

Banger's  Appeal,  109  Pa.  79. . . .  155 
Bard  y.   Phila.  A  Reading  Ry. 

Co.,  199  Pa.  94 429 

Barrell  y.  Adams,  26  Pa.  Supe- 
rior Ct.  635 642 

Barry  y.  Randolph.  3  Binn.  277.  436 

Beale  y.  Com.,  25  Pa.  11 572 

Beale  y.  Jennings,  129  Pa.  619..  138 

Bean's  Road,  35  Pa.  280 27 

Beatty  y.  Byers,  18  Pa.  105 213 

Beatty  y.  Kuiiz,  27  U.  S.  566. . .  79 
Beaumont  y.  Wilkes- Barro,  143 

Pa.  198 464 

Bell  y.  Allegheny  Co.,  149  Pa. 

381 287 

Bellah  v.  Poole,  202  P;\.  71 635 

Bellas  V.  Hays,  5  S.  &.  R.  427. .  319 
Benner  v.  Pliillips,  9  W.  A  S. 

13 602 

Best  y.  Baumgardner,  122  Pa. 

17 248 

Bitting  y.  Maxatawny  Twp.,  177 

Pa.  213;  180  Pa.  357 431 

Bladen  v.  Phila.,  60  Pa.  464 . ...  462 
Blaisdell  y.  Dean,  9  Pa.  Superior 

Ct.  639 13 

Blankenburg  v.  Black,  200  Pa. 

629 69 

Bonaffon  y.  Peters,  134  Pa.  180.  546 
Boone  y.  Twp.  of  E.  Norwegian, 

192  Pa.  206 431 

Borough  of  Kittanning  y.  West^ 

em  Union  Teleg.  Co.,  26  Pa. 

Superior  Ct.  346 345 

Borough  of  Warren  y.  Geer,  117 

Pa.  207 387 

Bowser  y.  Cravener,  56  Pa.  132  210 
Bover  y.  Webber,  22  Pa.  Supe- 
rior Ct  35 215 

(xxi) 


Digitized  by 


Google 


xxu 


TABLE  OF  CASES  CITED. 


Page 
Boyle  V.  Boro.  of  Mahanoy  City, 

187  Pa.  1 20 

Bi-addock    v.     AUeglieny     Co. 
Telep.  Co.,  25    Pa.  Superior 

Ct.  544 361 

Bradford  Co.  v.  Wells,  125  Pa. 

319 612 

Braunschweiger  &  Manning  v. 

Waits,  179  Pa.  47 478 

Brennan  v.  Titusville,  153  U.  S. 

289 892 

Brewer  v,  Eantner,  9  Pa.  Supe- 
rior Ct  94 609 

Brientnall  v.   Phila.,     103    Pa. 

156 281,  312 

Biiggs  V.  Garrett,  111  Pa.  404..  582 
Blight  V.  Allen,  203  Pa.  380 . . . .  547 
Brown  v.  Commissioners^  21  Pa. 

37 249 

V.  Com.,  2  Rawle,  40 286 

V.  Com.,  78  Pa.  122 8 

V.  French,  104  Pa.  604 429 

V.  Maryland,  25  U.  S.  419..  393 
V.  Stackhouse,  155  Pa.  582.       7 

V.  White,  202  Pa.  297 242 

Brown's  License,  18  Pa.  Supe- 
rior Ct.  409 35 

Brownback     v.     North    Wales 

Boro.,  194  Pa.  609 387 

Brownfield   v.     Brownfield,  12 

Pa.  136 450 

Bruch  V.    Phila.,   181    Pa.   588 

239,  520 
Burke  v.  Trac.  Co.,  198  Pa.  497.    99 

Bush  V.  Cole,  28  N.  Y.  261 147 

Butcher  v.  Phila.,  202  Pa.  1 ... .  241 
Butler  St.,  19  Pa.  Superior  Ct  48.  171 
Byrod*s  Appeal,  31  Pa.  241 638 

Cage  V.  Franklin  Twp.,  11  Pa. 

Superior  Ct  533 430 

Cairns  y.  Ingram,  8  Pa.  Superior 

Ct514 52 

Cake  V.  Phila.  &  Erie  R.  R.  Co., 

87  Pa.  307 102 

Caldwell  v.  Carter,  153  Pa.  310.  318 
Caldwell  v.  North  Carolina,  187 

U.S.  622 393 

Camden  Wood  Turning  Co.  v. 

Malcolm,  190  Pa.  62 202 

Campbell  v.  Baker,  46  Pa.  243. .  183 
Campbellv.Gordon,  lOU.  S.  176.  130 
Campe  v.  Home,  158  Pa.  508. . .  557 
Canavan  v.  Oil  City,  183  Pa.  611  187 
Card  V.  Columbia  Twp.,  191  Pa. 

254 429 

Cardon  V.  •  Clearfield  Co.,  8  Pa. 

Dist  Rep.  386 285 

Carlson's  License,  127  Pa.  330. .  552 
Camahan   Stamping,  etc.,    Co. 

V.  Foley,  23  Pa.  Superior  Ct. 

643 504 


Page 
Carter  v.  Tinicum  Fishing  Co., 

77  Pa.  310 210,  598 

Casey  v.  Penna.  Asphalt  Paving 

Co.,  198  Pa.  348 314 

Cassville  Boro.  Road,  4  Pa.  Su- 
perior Ct  511 26 

Chalfant   v.   Edwards,   173  Pa. 

246 69,  228 

Chambers  v.  Jaynes,  4  Pa.  3lK.  514 
Chambers's  License,  18  Pa.  Su- 
perior Ct  412 36 

Chandler  v.  Broughton,  2  L.  J. 

Exchequer,  25 605 

Chartiers  Twp.  v.  Phillfps,  122 

Pa.  601 430 

Chilton  V.  Carbondale,  160  Pa. 

463 241 

Christmas  v.  Biddle,  13  Pa.  223  383 
Church  Road,  6  W.  <fe  S.  200. ...  224 
Clark  V.  Cumniings  &  Co.,  77 

Georgia,  64 148 

V.  Phila.,  171  Pa.  30 174 

V.  Trinity  Church,  6  W.  A 

S.266 131 

Clellans  v.  Com.,  8  Pa.  223 572 

Clossery.  Washington  Twp.,  11 

Pa.   Superior  Ct  112 431 

Coal  Co.  V.  Ryon,  188  Pa.  188. ..  640 
Cock  V.  Thornton,  108  Pa.  637. .  215 
Cohn  V.  Scheuer,  115  Pa.  178. . .  8 
Coleman's  Appeal,  75  Pa.  441..  383 
Collins  V.  Houston,  138  Pa.  481.  323 
Colwell  V.  Rockwell,  100  Pa,  133  602 
Com.  V.  Bailey,  Banks  &  Biddle 
Co.,  20  Pa.   Superior  Ct 

210 153 

V.  Beaver    Boro.,    171    Pa. 

542 464 

V.  Brennan,  193  Pa.  567 619 

V.  Bryden,  50  Mass.  137 620 

V.  Butler,   19   Pa.  Superior 

Ct  626 363 

V.  Butler,  99  Pa.  535 589 

V.  Butler,  144  Pa.  668 622 

V.  Crotty,  92  Mass.  403 135 

V.  Curry,  4  Pa.  Superior  Ct 

356 590 

V.    E.   &  N.   E.  R.    R.    Co., 

27  Pa.  351 102 

V.  German  Society,  15  Pa. 

251 424 

V.  Gilligan,  195  Pa.  504  ... .  587 
V.  Gruver,   13  Pa.  Superior 

Ct  633 441 

V.  Houghton,  22  Pa.  Supe- 
rior Ct.  52 663 

▼.  Hutchinson,  6  Pa.  Supe- 
rior Ct  405 626 

V.  James,  142  Pa.  32 551 

V.  Jones,  4  Pa.  Superior  Ct. 

362 586 

V.  Keary,  198  Pa.  500 587 


Digitized  by 


Google 


TABLE  OF  CASKS  CITP:D. 


XXUl 


Page 

Com.  V.  Keenao,  67  Pa.  203 9 

V.  Kerns,  2  Pa.  Superior  (.'t. 

69 35 

V.  Kevin,  202  Pa.  23 588 

Y.  Leslie,   20  Pa.   Superior 

Ct  629 395 

V.  Lloyd,  2  Pa.  Superior  Ct. 

6;  178  Pa.  308 229,  587 

V.  McCandless,  21  W.  N.  C, 

162 247 

V.  McFerron,  152  Pa.  244. . .  247 
y.  Mintz,  19  Pa.  Superior  C't. 

283 687 

V.  Moir,  199  Pa.  534 590 

V.  Patton,  88  Pa.  258 68 

V.  Phila.  &  Erie  R.  R.  Co., 

164  Pa.  252 229 

V.  Pliila.,  Harrisburp,  etc., 

K  R.  Co.,  23  Pa.  Superior 

Ct.  206 303 

V.  Porter,  21  Pa.  385 442 

V.  Potter  Sons  &  Co.,    159 

Pa.  583 153 

V.  Pray,  30  Mass.  359 620 

V.  Richards,  131  P:i.  209. .. .  552 
y.  Rogers,  15  P<i.  Superior 

Ct.  461 551 

V.  Sheriff,  7  W.  &  S.  108. . .  192 
y.  Smith,  13  Pa.    Superior 

Ct.  358;  200  Pa.  363 551 

V.  Stevens,  178  Pa.  543 120 

V.  Summerville,  204  Pa.  300  228 
y.  Superintendent  of  County 

Prison,  97  Pa.  211 191 

y.  Sweigart,  9  Pa.  Superior 

Ct.  455 441 

y.    Union  League,   135  Pa. 

201 423 

V.  White,  22  Pa.    Superior 

Ct.  67 551 

V.  Wright,  158  Mass.  149. . .   134 
Connolly  v.  Union  Sewer  Pipe 

Co.,  184  U.  S.  540 397 

Connor  v.  Penna.  R.  R.  Co.,  24 

Pa.  Superior  Ct.  241 605 

Conyngham  v.  Erie  Elec.  Motor 
Co.,  15  Pa.  Superior  Ct.,  573.  429 

Coon  v.  Catten,  3  Kulp,  37 436 

Cox  v.  Freedley,  33  Pa.  124 173 

Crawford  Co.  v.  Barr,  92  Pa.  359  613 
Crescent  Twp.  Road,  18  Pa.  Su- 
perior Ct.  160 26 

Curry  v.  Luzerne  Boro.,  24  Pa. 
Superior  Ct.  514 431 

Davidson  v.  Reed,  111  HI.  167. .  79 
Davis  V.    Fireman^s  Fund    Ins. 

Co.,  5  Pa.  Superior  Ct.  506. . .  632 
Davis  V.  Snyder  Twp.,  196  Pa. 

273 428 

Derrv  Council  v.  State  Council, 

197  Pa.  413 422 


Page 
Derry  Twp.  Road,  11  Pa.  Supe- 
rior Ct.  232 26 

Dewhurst  v.  Allegheny,  95  Pa. 

437 464 

Diamond  Glue    Co.    v.    United 

States  Glue   Co.,   81*  187   U. 

S.  611 391 

Oible's  Est,  81  Pa.  279 454 

Dick  V.  Ireland,  130  Pa.  299. .. .  270 

Diehl  V.  Emig,  65  Pa.  320 198 

Donahue  v.  Kelly,  181  Pa.  93. . .  429 
Donora  Boro.  Extension,  26  Pa. 

Superior  Ct.  300 296 

Dorff  V.   Schmunk,  197  Pa.  298 

210,  547 
Drake  v.  Phila.  &  Erie  R.  R.  Co., 

51  Pa.  240 18 

Draucker  v.  Arick,  161  Pa.  357.  138 
Duffleld  v.  Hue,  129  Pa.  94. .  74,  270 
Duncan  v.  Clark,  7  Watts,  217..  65 
Dutton  V.  Lansdowne  Boro.,  198 

Pa.  563 9 

Edgeworth  v.  Wood,  68  N.  J.  L. 

463 605 

Ehrisman  v.  E.  Harrisburg  City 
Pass.  Ry.  Co.,  150  Pa.  180. . . .     32 

Ellis  V.  Lane,  a5  Pa.  265 509 

Ely    V.    Pittsburg,    Cincinuati, 

etc.,  Ry.  Co.,  158  Pa.  233 239 

Emert  v.  Missouri,  156  U.  S.  296  396 
Episcopal    Academy  v.    Phila., 

150  Pa.  565 258 

Erickson  v.  Smith,  2  Abb.  Ct 

of  App.  (N.  Y.)  64 130 

Erie  v.  Bier,  10  Pa.  Superior  Ct. 

381 281,  312 

V.  Magill,  101  Pa.  616 20 

V.Moody,  171  Pa.  610 311 

City  Iron  Works  v.  Barber, 

102  Pa.  156 331 

City  Iron  Works  v.  Barber, 

118  Pa.  6 209 

Evans  v.  Evans,  155  Pa.  572 657 

Evanses  Appeal,  63  Pa.  183 213 

Fairchild  v.  Dunbar  Furnace  Co., 

128  Pa.  485 208 

Fairchild  v.  Fairchild,  7  Cent. 

Repr.  873 141 

Farnham  v.  Camden  &  Amboy 

R.  R.  Co.,  55  Pa.  63 468 

Fehlinger  v.  Wood,  134  Pa.  617  568 

Fidler  v.  John,  178  Pa.  112 638 

Fifth  St.,  22  Pa.  Superior  Ct. 

214 171 

Filbert  v.  Hawk,  8  Watts,  443. .  107 
Filbert  v.  Phila.,  181  Pa.  530.. .  311 
Flagler  V.  Pleiss,  3  Rawle,  346. .  478 
Fleisher  v.   Blackburn,    15   Pa. 

Superior  Ct.  289 504 

Flisher  v.  Allen,  141  Pa.  525 ... .  436 


Digitized  by 


Google 


XXIV 


TABLE  OF  CASES  CITED. 


Page 
Fogel  V.  Brabaker,  122  Pa.  7. . .  92 
Foster  v.  Carson,  159  Pa.  477. . .   108 

Foster  v.  Gray,  22  Pa.  9 216 

Fowler's  Appeal,  87  Pa.  449 ... .     52 

Fox  V.  Com.,  81*  Pa.  611 112 

Fox  V.  Goi-don,  16  Pbila.  185 ... .  81 
Frankford  &  Phila.    Pass.   Ry. 

Co.  V.  Phila.,  58  Pa.  119 360 

Fi*ank1in  v.  Hancock,  18  Pa.  Su- 
perior Ct.  398;  204  Pa.  110 ... .  587 
Fi-ankstown  Twp.  Road,  26  Pa. 

472 574 

Fredericks  v.  Penna.  Canal  Co., 

148  Pa.  317 209 

Frick  Coke  Co.  v.  Painter,  198 

468 40 

Fritz  V.  Heyl,  93  Pa.  77 213 

Press's  Appeal,  105  Pa.  258 74 

Fulkerson  v.  Homes,  117  U.  S. 

389 210 

Furst  &  McCormick  v.  Ayers,  2 

W.  N.  C.  722 112 

Gallagher  v.  Whitney,  147  Pa. 

184 380 

Gannon  v.  Fritz,  79  Pa.  303 436 

Garrett  v.  Jackson,  20  Pa.  331 . .  598 
Garwood  v.  Dennis,  4  Binney, 

314 210 

Gassett  v.  Gilbert,  72  Mass.  94.  582 
Gates  V.  Penna.  R.  R.  Co.,  150 

Pa.  50 165 

GauUagher  v.  Caldwell,   22  Pa. 

300 108 

Geyer  v.  Smith,  1  Dallas,  347. . .  568 
Gibson  v.  Winslow,  38  Pa.  49. . .  215 
Gilkyson  v.   Bucks  Co.,  84  Pa. 

22 613 

Gillespie  Tool    Co.   v.  Wilson, 

123  Pa.  19 290 

Gilmore  y.  Fedenil  St.  Pass.  Ry. 

Co.,  153  Pa.  31 38 

Girts  V.  Com.,  22  Pa.  351 9 

Given  v.  Rettew,  162  Pa.  638 ... .  271 

Glover  v.  Wilscm^  6  Pa,  290 442 

Gockley  v.  Miller,  102  Pa.  271 . .  557 
Gk>odman  v.  Coal  Twp.,  206  Pa. 

621 9 

Gorgas  v.  Hertz,  150  Pa.  538 ... .  198 
Graham  v.  Phila.,  19  Pa.  Supe- 
rior Ct.  292 240 

Grandin  v.   Rochester  German 

Ins.  Co.,  107  Pa.  26 270 

Greenfields  Est,  14  Pa.  489...  478 
Green  tree  Ave.,  21  Pa.  Superior 

Ct.  177 174 

Grier  v.  Huston,  8  S.  &  R.  401. .  568 
Grier  V.  Sampson,  27  Pa.  183...  173 

Grieve's  Est.,  165  Pa.  126 494 

Grim's  Appeal,  89  Pa  333.  451,  457 

Groff's  Appeal,  128  Pa.  621 102 

Guckert  v.  Hacke,  159  Pa.  303..  486 


Page 
Guinter  v.  Williamsport,  208  Pa. 

587 187 

Gumbert's  Appeal,  110  Pa.  496.     79 

Haak's  Appeal,  100  Pa.  59 638 

Habecker  v.  Lancaster  Twp.,  9 

Pa.  Superior  Ct.  553 430 

Haines  v.  Stauffer,  13  Pa.  541 .. .  436 

Halsey  v.  Blood,  29  Pa.  319 211 

Hampton  v.  Com.,  19  Pa.  329. ..  299 
Hancock  v.  Melh»y,  187  Pa.  371.  121 
Hannum  v.  Media,  etc..  Electric 

Ry.  Co.,  200  Pa.  44 163 

Harres  v.  Com.,  35  Pa.  416 435 

Harris  v.  Shaw,  17  Pa.  Superior 

Ct  1 8 

Harrisburg  v.  McPherson,  14  Pa. 

Superior  Ct.  473 363 

Harrisburg  v.  Shepler,  7  Pa.  Su- 
perior Ct.  491 281 

Harrison  v.  Bush,  5  £.  <fe  B.  344.  582 
Harvey  v.  Thomas,  10  Watts,  63    40 
Hathaway  v.  Elsbree,  54  Pa.  498  211 
Hazlett  V.  Mangel,  9  Pa.  Supe- 
rior Ct.  139 8 

Heacock  v.  Fly,  14  Pa.  540 643 

Heckerman  v.  Hummel,  19  Pa.  64  103 
Hector  Twp.  Road,  19  Pa.  Supe- 
rior Ct.  120 2i 

Hegler  V.  Faulkner,  1.53  U.  S.  109  130 
Heidelberg  Twp.   Road,  47  Pa. 

6.36 674 

Heister  v.  Fawn  Twp.,  189  Pa. 

253 187,  428 

Hemphill  v.  McClimans,  24  Pa. 

367 198 

Henderson  v.  Masonic  Home,  7 

Pa.  Superior  Ct.  49 609 

Henry  v.  Bros.,  48  Pa.  70 108 

Herr  v.  City  of  Lebanon,  149  Pa. 

222 480 

Hershberger  v.  Pittsburg,    115 

Pa.  78 465 

Hershinger  v.  Penna.  R.  R.  Co., 

25  Pa.  Superior  Ct.  147 605 

Hickory  Tree  Road,  43  Pa.  189. .  298 
Hiestand  v.  Meyer,  150  Pa.  501.  456 
Higgius  V.  Sharon  Boro.,  5  Pa. 

Superior  Ct.  92 174 . 

Hill  V.  Nation  Tr.  Co.,  108  Pa.  1  140 

Hinds  V.  Scott,  11  Pa.  19 215 

Hoag  V.  Lake  Shore,  etc.,  R.  R. 

Co.,  85  Pa.  293 429 

Hoifman  v.    Coster,    2  Whart. 

215 463 

Hoffman  v.  Mill  Creek  Coal  Co., 

16  Pa.  Superior  Ct.  631 331 

Hollaway  v.  Jones,  143  Pa.  564.  211 
Hood  V.  Prudential  Ins.  Co.,  22 

Pa.  Superior  Cr.  244 629 

Hookey  v.  Oakdale  Boro.,  6  Pa. 

Superior  Ct.  404 429 


Digitized  by 


Google 


TABLE  OF  CASES  CITED. 


XXV 


Page 
Hopkins  y.  Mehaffy,  11  S.  &  R. 

12tt 319 

Horstman  v.  Gerker,  49  Pa.  282  108 
Hosack  Y.  Crill,  18  Pa.  Superior 

Ct.  90 141 

Hottensteio  v.  Lercli,  104  Pa.  454  173 
Houseman  v.  Grossman,  177  Pa. 

453 52 

Howard  v.  Union  Trac.  Co.,  195 

Pa.  391 9 

Howard  Express  Co.  v.  Wile,  64 

Pa.  201 607 

Howell  V.  Mellon,  189  Pa.  169..  213 
Howley  v.  Pittsburg,  204  Pa.  428  175 
Hunter's  Appeal,  40  Pa.  194. . ..  107 
Hurd  V.  Kelly,  78  N.  Y.  588. . . .  109 
Hyatt  V.  Johnston,  91  Pa.  196..  549 

Ins.  Co.  V.  Fromm,  100  Pa.  347.  477 
Ins.  Co.  V.  McLanathan,  11  Kan. 

53:i 146 

Iseminger  v.  York  Haven  Water 

&  Power  Co.,  206  Pa.  691  240,  520 

Jadwin  v.  Hurley,  10  Pa.  Supe- 
rior Ct  104 228 

James  v.  Letzler,  8  W.  &  S.  192  210 
Jenks  V.  Backhouse,  1  Binney,  91  210 
Jennings  v.  Union  Trac.  Co.,  206 

Pa.  31 540 

Jessop  V.  Ivory,  158  Pa.  71 568 

Johnson  v.  Phila.,  60  Pa.  446. . .  361 
Johnston  v.  Patterson,  114  Pa. 

398 181 

Johnston's  Est,  33  Pa.  611 248 

Jones  V.  Bangor  Boro.,  144  Pa. 

638 174 

Jones  V.  Jennings  Bros.  A  Co., 

168  Pa.  493 379 

Joyce  V.  Capel,  8  C.  &  P.  370. . .  605 

Kams  V.  Tanner,  66  Pa.  297 74 

Kai-ns  V.  McKinney,  74  Pa.  387.  8 
Kauffman    v.    Hariisburg,    204 

Pa.  26 ia5,  186 

KauBS  V.  Rohner,  172  Pa.  481. . .  482 
Kelley  v.  Kelley,  182  Pa.  131 ... .  213 
Kellow  V.  Scranton,  195  Pa.  134 

185,  186 

Kelly  V.  Crew,  63  Pa.  302 215 

Kelly  V.  Nypano  R.  R.  Co.,  200 

Pa.  229 18 

Kelminski*s  License,    164    Pa. 

231 35 

Kemp  V.  Penna.  B.  R.  Co.,  156 

Pa.  430 368 

Kilgore  v.  Com.,  94  Pa.  495. . . .  249 
Kilgore  v.  Magee,  85  Pa.  401. . .  68 
King  V.  Thompson,  87  Pa.  365..  187 
Kingston  v.   Gibbons,    5    Cent. 

Repr.  222 , 241 

Kirchner  v.  Smith,  207  Pa.  431.   115 


Page 
Kittanuing    v.   Western    Union 

Teleg.  C(».,  346 359 

Kittanuing  Boro.  v.  Western 
Union  Teleg.  Co.,  26  Pa.  Su- 
perior Ct  346 302 

Klase  v.  Bright,  71  Pa.  186 i;^ 

Knabb  v.  Kaufman,  1  Wood- 
ward's Decisions,  319 209 

Knapp  V.  Hartung,  73  Pa.  290. .  209 
Kneedler  v.    Boro.    of    Norris- 

town,  100  Pa.  368 363 

Koechling  v.  Henkel,    144    Pa. 

215 557 

Kreamer  v.  Fleming,    200   Pa. 

414 639 

Krebs  v.  Stroub,  116  Pa.  4a5  . . .  643 
Kroegher  v.  McConway  <fe  Tor- 
ley  Co.,  149  Pa.  444 115 

Kugler's  Appeal,  65  Pa.  123. . . .  224 
Kulp  V.  Luzerne  Co.,  20  Pa.  Su- 
perior Ct  7 248 

Laing  v.  Colder,  8  Pa.  479 468 

Landreth  v.  Howell,  24  Pa.  Su- 
perior Ct  210 479 

Lansdowne  Boro.  v.  Springfield 
Water    Co.,   16  Pa.   Superior 

Ct  490 351,  360 

Lautz  V.  Vei-montLife  Ins.  Co., 

139  Pa.  546 526 

Lasher  v.  Stimson,  145  Pa.  30. . .  486 
Lawrence    County    v.    City    of 
New  Castle,  18  Pa.  Superior 

Ct  313 299 

Lazarus's  Est,  145  Pa.  1 141 

Lebanon  Mut  Ins.  Co.  v.  Erb, 

112  Pa.  149 149 

Lee  V.  Delehanty,  25  Hun,  197..  108 
V.  Williams,    22  Pa.    Supe- 
rior Ct  564 406 

V.  Williams,   26  Pa.  Supe- 
rior Ct  405 410 

Lehijjh,      etc..      Coal      Co.     v. 

Wright,  177  Pa.  387 141 

Lehman  v.  Howley,  95  Pa.  295.  435 
Leisy  v.  Hardin,  135  U.  S.  100..  392 
Lengert  v.    Chaninel,    206    Pa. 

280;  208  Pa.  229 628 

Liberty  Alley,  8  Pa.  381 224 

Lincoln  v.   Pelham,    10  Vesey, 

175 456 

Lloyd  V.  Smith,  176  Pa.  213. .. .  69 
Loeb      V.    Mellinger,      12     Pa. 

Superior  Ct  592 607 

Loeser  v.   Erie  City  Rag  Ware- 
house, 10  Pa.  Superior  Ct  640.  504 
Logan  V.  Gardner,  136  Pa.  588. .  198 
Long  V.  Lancaster  Co.,  16  Pa. 

Superior  Ct  413 613 

Lower  Merion  v.  Postal  Teleg., 
etc.,  Co.,  25  Pa.  Superior  Ct 
300 346 


Digitized  by 


Google 


XXVI 


TABLE  OF  CASES  CITED. 


Page 
Loyalsock    Twp.  Road,  26  Pa. 

Superior  Ct.  219 230 

Lumberman's       Exchange      v. 

Amer.  Cent.  Ins.  Co.,   183  Pa. 

366 270 

Luzerne    Co.  v.    Whitaker,   100 

Pa.  296 .' 280 

Lycoming  Fire  Ins.  Co.  v.  Com., 

low.  N.  C.228 271 

Lyng  V.  Michigan,  135  U.  S.  161  392 

Lytle  V.  ColU,  27  Pa.  193 319 

Lytle  V.  Fon-est,  175  Pa.  408. . . .  318 


McAlees    v.     Supreme    Sitting 

Order  of  the    Iron    Hall,    13 

Atl.  Repr.  755 

McCarthy  v.  Com.,  110  Pa.  243.. 
McCleary  v.   Allegheny  Co.,  163 

Pa.  578 

McConnelPs  Appeal,  97  Pa.  31. . 
McCracken  v.  Trac.  Co.,  201  Pa. 

378 

McDevitt  V.  People's  Nat.  Gas 

Co.,  160  Pa.  367 

McCJreevy  v.  Kulp,   126  Pa.  97 

248 

McHugh  V.  Kerr,  208  Pa.  225. . ! 

Mclutire  v.  Westmoreland  Coal 

Co.,  118  Pa.  108 

McKinzie  v.  Steele,  18  Ohio,  38 
McKnight  v.  Pittsburg,  91  Pa. 

273 

McNeal  V.  McNeal,  101  Pa.'i69. 

Magoe  V.  Com.,  46  Pa.  358 

Malone   v.    Pittsburg   &     Lake 

Erie  R.  R.  Co.,  152  Pa.  390. ... 
Manbeck  v.  Jones,  190  Pa.  171.. 
Marland  v.  Royal  Ins.  Co.,  71  Pa. 

393 

Marlin  v.  Watera,  127  Pa.  177. . . 
Martin  v.  WlUiamsport,  208  Pa. 

590 

Mason  v.  Phila.,  205  Pa.  177.20, 

Maul  V.  Rider,  59  Pa.   167 

Maus  V.  Mahonini;  Twp.,  24  Pa. 

Superior  Ct«  624 

Max  Meadows  Land  <&  Imp.  Co. 

V.  Mendinhall,  4  Pa.  Superior 

Ct.  398 

May  V.  New  Orleans,  178  U.  S. 

496 

May  V.  Newingham,  17  Pa.  Su- 
ltrier Ct.  469 

Mayne  v.    Fidelity   &    Deposit 

Co.,  198  Pa.  490 

Meclianicsburg  Boro.  v.  Eoons, 

18  Pa.  Superior  Ct.  131 

Medai-y  v.  Catheis,  161  Pa.  87.. 
Megargel  v.    Saul,  3  Whai-ton, 

19 

Megee  V.  Beirne,  39  Pa.  50 

Melon  Street,  182  Pa.  397 


424 

68 

228 
481 

32 

360 

436 
241 

213 
109 

281 
557 
464 

429 

598 

526 
437 

187 
187 
173 

431 


478 

393 

108 

314 

387 
435 

643 

383 

28 


Page 
Mencke  v.  Rosenberg,  202  Pa. 

131 215 

Merrick  v.   Van   Santvoord,  34 

N.  Y.208 488 

Metzler's  Road,  62  Pa.  15 1 574 

Meyeihoff  v.   Daniels,  173   Pa. 

555 4 

Millcreek  Twp.  v.  Reed,  29  Pa. 

196 226 

Miller  v.  Hale,  26  Pa.  432 267 

Miller  v.  Meetch,  8  Pa.  417 213 

Miller's    Est.,   26  Pa.   Superior 

Ct.  453 452 

Miller's  License,  8  Pa.  Superior 

Ct.  223 35 

Minnich  ▼.  Elec.   R.  R.  Co.,  203 

Pa.  632 9 

Minter's  Appeal,  40  Pa.  Ill 455 

Mitchell  V.   Richmond,  164  Pa. 

566 557 

Montgomery's   Appeal,   92    I*a. 

202 603 

Mooi-e  V.  Schafer,  18  Pa.  Supe- 
rior Ct.  122 272 

Morewood  Avenue,  159  Pa.  20..  310 
Mollis  V.  Phila.,  199  Pa.  357. . . .  172 
Morrison  v.  Fayette  Co.,  127  Pa. 

110 229 

Mor.se,  Williams  &  Co.  v.  Am- 

fleld,  15  Pa.  Superior  Ct  140.  380 
Moser  v.   Union  Trac.   Co.,  205 

Pa.  481 33 

Mt.  Joy  Boro.  y.  Lancaster,  etc.. 

Turnpike,  182  Pa.  581 588 

Moynes  v.  At  water,  88  Pa.  496.  007 
Mundorff  V.  Wickersham,  63Pa. 

87 4 

Murdock's  Petition,  140  Pa.  341 

229,  247 
Mutual  Benefit  Life  Ins.  Co.  v. 

Tisdale,  91  U.  S.  238 130 

Myers  v.  Esery,  134  Pa.  177. .. .  8 
Myers  v.  Myers,  25  Pa.  100 643 

Neeb  v.  Hope,  111  Pa.  145 583 

Neff  V.  Penna.  R.  R.  Co.,  202  Pa. 
371 868 

Netter's   License,  11  Pa.  Supe- 
rior Ct.  566 ST) 

New  Brighton  Boro.  v.  Biddell, 
201  Pa.  96 587 

New  Hope  v.  W.  U.  Tel.  Cable 
Co.,  16  Pa.  Superior  Ct.  310..  363 

Nicholl  V.  McCaffrey,  1  Pa.  Su- 
perior Ct,    187 634 

Noble  V.  Thompson  Oil  Co.,  79 
Pa.  354 107 

Norris  V.  Kohler,  41  N.  Y.  42. . .  605 

North   Canal   Road,   10   Watts, 

351 298 

Penna.  R.  R.  Co.  v.  Inland 
Trac.  Co.,  205  Pa.  679 . . . .   164 


Digitized  by 


Google 


TABLE  OF  CASES  CITED. 


XXVll 


Page 
North  Union  Twp.  Road,  159  Pa. 

512 28 

Wales  Boro.  v.  Brownback, 

10  Pa.  Superior  Ct  227. . .  387 

Northern     Assurance     Co.     v. 

Grand  View  Bldg.  Assn.,  183 

U.  S.  308;  (22  Pa.  Superior  Ct. 

133) 536 

Northern    Central    Ry.    Co.    v. 
Harrisburg,    etc.,    Elec.    Ry. 

Co.,  177  Pa.  142 165 

Northern  Liberties  v.  Northern 

Liberties  Gas  Co.,  12  Pa.  318.  360 
Norwood    V.     Western     Union 
Teleg.   Co.,  25   Pa.   Superior 

Ct.  406 346 

Nye's  Appeal,  126  Pa.  341 493 

O'Brien  V.  Phila.,  150  Pa.  589..  174 
O'Neil  V.  McKeesport,  201  Pa. 

386.., 598 

Obney  v.  Obney,  26  Pa.  Superior 

Ct  116 122 

Odenheimer  y.  Stokes,  5  W.  <& 

S.  175 435 

Odioi-ne's  Appeal,  54  Pa.  176. . .  493 

Ogle  V.  Baker,  137  Pa.  378 628 

Ohio  River  Junction  R.  R.  Co. 

V.  Fi'eedom  &  Conway  Elec. 

St  Ry.  Co.,  204  Pa.  127 166 

Olewine  v.  Messmore,  128  Pa.  470  546 
Oliver's  Appeal,  101  Pa.  299 . . . .  65 
Opening  of  Pearl  St   111  Pa. 

565 103 

Orr  V.  Peters,  197  Pa.  606 52 

Osburn's  Appeal,  104  Pa.  637. ..  456 
Osterheldt  v.  Phila.,  195  Pa.  8o5  173 
Otis  V.  Parker,  187  U.  S.  606. . .  396 

Palmer  v.  People,  10  Wendall, 

166 621 

Parke  v.  Neeley ,  90  Pa.  52 13 

Paschall  v.  Pels,  207  Pa.  71 74 

Patrick  &  Co.  V.  Smith,  165  Pa. 

526 557 

Patterson  v.  Delaware  Co.,  70 

Pa.  381 46 

Paxton  V.  Price,  1  Yeates,  500. .  210 
Penn  Iron  Co.  v.  City  of  Lan- 
caster, 25  Pa.  Superior  Ct.  478  167 
Penna.  R.  R.  Co.  v.  Greensburg, 
etc.,  St  Ry.  Co.,  176  Pa. 

569 164 

V.  Jones,  50  Pa.  417 368 

V.  Montgomery    Co.     Pass. 

Ry.  Co.,  167  Pa.  62 162 

V.  Pennock,  51  Pa.  244 383 

V.  Raiordon,  119   Pa.  577. . .  408 
V.  Trac.   Co.,  25  Pa.  Supe- 
rior Ct  115 164 

V.  Turtle  Ci-eek  Valley  Elec. 
Ry.  Co.,  179  Pa.  584 162 


Page 
Penna.  R.  R.  Co.  v.  Werner,  89 

Pa.  59 429 

Penna.   R.   R.  Co.'s  Appeal,   93 

Pa.  150 102 

Penna.  R.  R..  Co.'s  Appeal,  115 

Pa.  514 167 

Penney's  Est ,  159  Pa.  346 454 

People  V.  Adams,   17  Wendall, 

475 620 

People's  Fire  Ins.  Co.  v.  Harts- 

horne,  90  Pa.  465 272 

Pettigrew  v.  Pettigrew,  207  Pa. 

.313 81 

Phelps  V.  Bums,  16  Pa.  Supe- 
rior Ct  391 12 

Phila.  v.   Bi^jrert,  23  Pa.  Supe- 
rior Ct.  540 465 

v.  Dibeler,  147  Pa.  261 310 

V.  Gorgas,  180  Pa.  296 312 

V.  Uays,  93  Pa.  72 281 

V.  Hey,  20  Pa.  Superior  Ct 

480 278 

V.  Penna.  Hospital  for  In- 
sane, 154  Pa,  9 258 

V.  Richards,  124  Pa.  303. . . .  465 
V.  Women's  Christian  Assn., 

125  Pa.  572 258 

Phila.  Steam  Supply  Co.  v.  Phila., 

15  W.  N.  C.  57 360 

Phila.,  Wil.  &  Bait  R.  R.  Co.  v. 

Conway,  112  Pa.  511 213 

Phoenixville  Road,  109  Pa.  44..  587 

Pierce  v.  Cloud,  42  Pa.  102 598 

Pittsburg  V.  Coursiu,  74  Pa.  400  403 
v.  Knowlson,  92  Pa.  116. . . .  278 
V.  MacConnell,  130  Pa.  463.  281 
Coal  Co.  V.  Foster,  59  Pa. 

365 332 

etc.,  Ry.   Co.  v.  Com.,   101 

Pa.  192 572 

Junct.  R.   R.  Co.'s  Appeal, 

122  Pa.  511 104 

Piatt's  Appeal,  80  Pa.  501 493 

Port  V.    Huntingdon    &    Broad 

Top  R.  R.  Co.,  168  Pa.   19. . . .   368 
Postal  Teleg.  Co.  v.  Now  Hope, 

192  U.  S.  55 351 

Postal  Teleg.  Co.  v.  Taylor,  192 

U.S.  64 354 

Potter  v.   Scran  ton  Ry.  Co.,  19 

Pa.  Superior  Ct  444 99 

Powell  V.  Penna.,  127  U.  S.  678.  396 
Powell  V.  Penna.  R.   R.  Co.,  32 

Pa.  414 470 

Preswick   v.   McGrew,    107   Pa. 

43 211 

Priester's  Est,  23  Pa.  Superior 

Ct  .386 457 

Puritan  C<»ke  Co.  v.  Clark,  204 

Pa.  550 380 

Pusey  v.  Allegheny  City,  98  Pa. 
522 174 


Digitized  by 


Google 


xxviii 


TABLE  OF  CASES  CITED. 


Page 
Queen  v.  Firth,  L.  R.  I.   C.  C. 

172 256 

Quicksall  ▼.  Phila.,  177  Pa.  301 

103,  173 

Kahn    Twp.   v.  Tamaqua,  etc., 

St.  Ry.  Co.,  167  Pa.  84 162 

R.  R.  Co.  V.  Sanderson,  109  Pa. 

583 140 

Rastetter's    Est,    15  Pa.   Supe- 
rior Ct.  549 601 

Rauch's  Est.,  21  Pa.  Superior  Ct. 

60 213 

Read   v.  Goodyear,  17  S.  &  R. 

350 597 

Real  Estate  Investment  Co.  v. 

Roop,  132  Pa.  496 556 

Reel  V.  Elder,  62  Pa.  308 109 

Reese  v.  Reese,  90  Pa.  89 435 

Regiua  v.  Bleasdale,  2  C.  &  K. 

765 625 

Reigart  v.  Wliite,  52  Pa.  438. .. .   183 
Res  piiblica  v.  Cobbett,  3  Dall. 

407 112 

Rex    V.   Ellis,   6   Bamewall   <& 

Creswell,  145 625 

Rex   V.    Wilkinson,    Russell  & 

Ryan 621 

Riddle  v.   Thompson,    104   Pa. 

3.30 183 

Riddle  v.  Welden,  5  Whart  9. . .       8 
Ries  V.  Rowland,  11  Fed.  Repr. 

657 107 

Righter  V.  Phila.,  161  Pa.  73.. .  172 
Rigony   v.   Schuylkill   Co.,  103 

Pa.382 431 

Road  in  Dunbar  Twp.,  12  Pa. 

Superior  Ct.  491 26 

in  Dunmore  Twp.,  7  Atl. 

Repr.  193 29 

in  Little  Britein  Twp.,  27 

Pa.  69 436 

in  Lower  Macungie  Twp.,  26 

Pa.  221 29 

in  Lower  Merion,  58  Pa.  66.  26 
in   McCandless   Twp.,    110 

Pa.  605 436 

in  North  Franklin  Twp.,  8 

Pa.  Superior  Ct.  358 28 

in  O'Hara  Twp.,  87  Pa.  356.  229 
in  O'llara  Twp.,  152  Pa.  319.  26 
in  South  Abington    Twp., 

109  Pa.  118 26 

in  Sten-ett,  114  Pa.  627 26 

Robb  V.  Connellsville  Boro.,  137 

Pa.  42 520 

Robbins  v.  Shelby  Co.  Taxing 

Dist.,  120  U.  S.  489 392 

Roche's  Private   Road,    10   Pa. 

Superior  Ct.  87 27 

Rodehaugh  v.    Phila.    Tr.    Co., 
190  Pa.  358 228 


Page 
Rodgers  v.  Phila.,  181  Pa.  243. .   174 

Root's  Est,  187  Pa.  118 448 

Ross  Twp.  Road,  5  Pa.  Superior 

Ct.85 574 

Rostraver  Twp.  Road,  21  Pa.  Su- 
perior Ct.  195 26 

Rowland  v.  Phila.,  202  Pa.  50. .       9 

Ruan  Street,  132  Pa.  257 69 

Rymer  v.  Luzerne  Co.",  142  Pa. 
108 229 

Sallade  v.  Schuylkill  Co.,  19  Pa. 

Superior  Ct.  191 549 

Sanderson  v.  Scranton,  105  Pa. 

469 140 

Saving  Fund    v.   Yard,   9    Pa. 

359 153 

Scanlin  v.  Conshohooken  Boro., 

209  Pa.  48 598 

Schaeffer  v.  Jackson  Twp.,  150 

Pa.  145 430 

Scharff  v.  Keener,  64  Pa.  376.*. . .  210 
Schimpf  &  Son  v.  Lehigh  Val. 

Mut  Ins.  Co.,  86  Pa.  378 271 

Schofield  V.  Hayes,  17  Pa.  Supe- 
rior Ct.  110 272 

Schofield  V.  Lafferty,  17  Pa.  Su- 

periorlJt.  8 563 

Schollenberger  v.    Penna.,    171 

U.S.I 391 

School     Directors    v.    Carlisle 

Bank,  8  Watte,  289 153 

Schuler  v.  Israel,  27  Fed.  Rep. 

851 107 

Schuylkill  Nav.  Co.  v.  Thoburn, 

7S.  &R.411 174 

Scowden's  Appeal,  96  Pa.  422. .  68 
Sci-anton  v.  Whyte,  148  Pa.  419.  69 
Seddon  v.  Bickley,  153  Pa.  271 .  187 

Seip  v.  Drach,  14  Pa.  352 568 

Sensiiiger  v.  Boyer,  153  Pa.  628.  109 
Sergeant's  Executors  v.  Ewing, 

30  Pa.  75 602 

Sewicklcy   Twp.  Road,  23   Pa. 

Superior  Ct.   170 26 

Shallcross  v.  City  of  Phila.,  187 

Pa.  143 519 

Shaughnessy     v.     Consolidated 

Tmc.  Co.,  17  Pa.  Superior  Ct 

RQQ  ^29 

Shcnck  V.  Pitteburgciub,  11  Pa. 

Superior  Ct.  84 72 

Sherman  v.    Roberts,   1  Grant, 

261 183 

Sliields  V.  Miltenberger,  14  Pa. 

76 215 

Shiloh  Street,  165  Pa.  386 281 

Shoemaker  V.  Stiles,  102  Pa.  549.  569 
Sickeis  V.  Phila.,  209  Pa.  113.. .  520 
Silsby  Mfg.  (.'o.   v.   Allentown, 

15.3  Pa.  319 281 

Sitler  V.  Gehr,  105  Pa.  577 131 


Digitized  by 


Google 


TABLE  OF  CASES  CITED. 


XXIX 


Page 
Smethport  R.  R.  Co.   v.  Pitte- 
burg,  etc.,  R.  R.  Co.,  208  Pa. 

176 166 

Smith  V.  Elec.  Trac.  Co.,  187  Pa. 

110 99 

V.  Eyre,  149  Pa.  272 383 

y.  Jackson  Twp.,  20  Pa.  Su- 
perior Ct.  337 240 

V.  McCann,  205  Pa.  57 147 

Smith's  Appeal,  159  Pa.  346 ... .  454 
Smull  V.  Mlckley,  1  Rawle,  96. .  215 
Snyder  v.  Boring,  4  Pa.  Supe- 
rior Ct.  196 7 

Spahr  V.  Bank,  94  Pa.  429 487 

Sparks  v.  Flaccus  Glass  Co.,  16 

Pa.  Superior  Ct  119 272 

Specs  V.  Boggs,  204  Pa.  504. . . .  249 

Spellman  v.  Kelly, 500 

SpeiTy's  Appeal,  116  Pa.  391. . .  423 

Spier's  Est,  26  Pa.  283 493 

Spotts  V.  Spotts,  4  Pa.  Superior 

Ct.  448 323 

Spott's  Est,  156  Pa.  281 558 

Springfield  Road,  73  Pa.  127 ... .     26 
Stutkhouse  v.   Vendig  Sc    Co., 

166  Pa.  582 187 

Stark  V.  Chesapeake  Ins.  Co.,  11 

U.S.  420 •....   130 

Stephan  y.  Hudock,  4  Pa.  Supe- 
rior Ct  474 567 

Stephenson  y.  Penna.  R.  R.  Co., 

20  Pa.  Superior  Ct.  157 115 

Sterrett  Twp.    Road,     123    Pa. 

231 299 

Steyenson  y.  Virtue,  13  Pa.  Su- 
perior Ct  108 62 

Stockard  y.  Morgan,  185  U.  S.  27.  391 
Stockley  y.   Riebenack,    12  Pa. 

Superior  Ct  169 272 

Stollenwerck    y.    Thatcher,  115 

Mass.  224 147 

Stormfeltz  y.  Manor   Turnpike 

Co.,  13  Pa,  555 104 

Strader  y.  Monroe  Co.,  202  Pa. 

626 239 

Sugar  Notch  Boro.,  192  Pa.  349.  587 
Summy  y.  Hiestand,  65  Pa.  300 

319,464 
Susquehanna  Mut  Fire  Ins.  Co. 

y.  Leayy,  136  Pa.  499 273 

Susquehanna  Mut  Fire  Ins.  Co. 

y.  Oberholtzer,  172  Pa.  223. . .  272 
Suter  y.  Findley,  5  Pa.  Superior 

Ct  163 639 

Sutton  y.  Morgan,  158  Pa.  204. .  478 
Sweeney  y.  Girolo,  154  Pa.  609.  628 

Tarentum    Boro.  y.  Moorhead, 

26  Pa.  Superior  Ct  273 281 

Taylor  v.  Beatty,  202  Pa.  120. . .  481 
y.   Branham,  17  So.    Repr. 
562 487 


Page 
Taylor   Boro.   v.   Postal  Teleg. 

Co.,  16  Pa.  Superior  Ct  344; 

202  Pa.  583;  192  U.  S.  64 344 

Taylor's  Appeal,  93  Pa.  21 640 

Terry's  Appeal,  55  Pa.  344 493 

Tete  Bros.  y.  Eshler,  11  Pa.  Su- 
perior Ct  224 380 

Thomas  y.  Inter-Couuty  St.  Ry. 

Co.,  167  Pa.  120 163 

Thompson   v.    Kaufman)   9  Pa. 

Superior  Ct  305 440 

Thompson   v.   Stevens,   71    Pa. 

161 482 

Thornton  y.  Britton,  144  Pa.  126  213 
Toogood  y.  Spyring,  1  C.  M.  <& 

R.  181 582 

Towamencin  Road,  10  Pa.  195.  436 
Townsend  Savings  Bk.  y.  Todd, 

47  Conn.  190 109 

Trego  V.  Lewis,  58  Pa.  463 8 

Trout  y.  Altoona,  etc.,  Ry.  Co., 

13  Pa.  Superior  Ct  17 33 

Tyler  v.  Odd  Fellows  Assn.,  145 

Mass.  134 109 

Uhler  v.  Moses,  200  Pa.  498 639 

Unexcelled  Fire- Works  Co.  v. 
Polites,  130  Pa.  536 370 

Van  Amringe  v.  EUmaker,  4  Pa. 

281 138 

Vanatta  v.  Anderson,  3  Binn. 

417 435 

Vastine  v.  Fury,  2  S.  A  R.  426.  215 
Vernon     Park,     Philadelphia's 

Appeal,  163  Pa.  70 224 

Wall  V.  Pittsburg,  205  Pa.  48. . .  241 
Waring  y.  Somborn,  82  N.   Y. 

604 109 

Warriorsmark    Road,    126    Pa. 

306 223 

Waters  V.  Wolf,  2  Pa.  Superior 

Ct  200 202 

Wayne  Boro.  Incorporation,  12 

Pa.  Superior  Ct  363 336 

Weaver  v.  McDevitt,  21  Pa.  Su- 

perior  Ct  597 319 

Weinman  y.  Railway   Co.,   118 

Pa.  192 68 

Welsh  y.  Anthony,  16  Pa.  254. .  209 
Werner  Saw  Mill  Co.  v.  Fen-ee, 

201  Pa.  405 510 

Western   Union  Teleg.    Co.   v. 

New  Hope,  187  U.  S.  419 351 

Wetherill  v.  Neilson,  20  Pa.  448  510 
Wetherill  v.  Penna.  R.  R.  Co., 

195  Pa.  156 171 

Wheeler  v.  Penna.  R.  R.  Co.,  194 

Pa.  539 , 163 

Wheeler  v.  Phila.,  77  Pa.  338. . .     68 


Digitized  by 


Google 


XXX 


TABLE  OF  CASE8  CITED. 


Page 
Whilden     v.     Merchants    Nat 

Bank,  64  Ala.   1 146 

White  V.  McKeesport,   101   Pa. 

QQ^ ^^ 

V.  Niclioils,  44  W.  S.  266. ! .  582 

V.  Smith,  189  Pa.  222 261 

Wiest  V.  Trac.  Co.,  200  Pa.  148.  9 
Wilhelm  v.  Fayette  Co.,  168  Pa. 

462 613 

Wilkes-Barre  ▼.  Felts,  134  Pa. 

529 435 

Williams  v.  Getty,  31  Pa.  461...  146 

Williams  v.  Hillegas,  5  Pa.  492.  546 

Willing  V.  Peters,  7  Pa.  287 213 

Willis  V.    Armstrong    Co.,    183 

Pa.  184 430 

Willock  V.  Penna.    R.    R.  Co., 

166  Pa.  184 468 

Wilson  V.    Mechanics'    Savings 

Bank,  45  Pa.  488 388 


Page 
Wilson  V.  O'Hara  Twp.,  14  Pa. 

Superior  Ct.  258 431 

Witman  v.  Smeltzer,  16  Pa.  Su- 
perior Ct.  285 173 

Wolf  V.  Phila.,  105  Pa.  25 569 

Woods  V.  Sherman,  71  Pa.  100. .   183 
Woodward  v.  Pittsburg,  194  Pa. 

193 103 

Wriglit  V.  Donaldson,  158  Pa.  88  612 
Wyoming  Street,  137  Pa.  494. . .     69 

Yoders  v.  Amwell  Twp.,  172  Pa. 

447 431 

York  Co.  V.  Dalhousen,  45  Pa. 

372 :...  613 

Zell  V.  Com.  94  Pa.  258 131 


Digitized  by 


Google 


ACTS  OF  ASSEMBLY  CONSTRUED. 


1705.  January  12,  1  Sm.  L.  57.     Proceeds  of  Sale  of  Real  Estate. 

Leugert  v.  Chaninel,  626. 
1772.  March  21,  1  Sm.  L.  370.     Landlord  and  Tenant.     Seidel  v. 

Sperry,  649. 
1785.  February    18,    2   Sm.   L.    275.     Habeas  Corpus.      Com.  v. 

Keeper  of  County  Prison,  191. 
1834.  Febiniary  24,  P.  L.  70.     Lien  of  Decedent's  Debts.     Sleeper 

V.  Hickey,  59. 
1836.  June  13,   P.  L.   551.     Road  Law.     Sewickley  Twp.  Road, 

572. 
1836.  June  13,  P.   L.  555.     Road  Law.     Loyalsock  Twp.  Road, 

219. 
1836.  June  16,  P.  L.  784.     Practice,  C.  P.     Standard  Underground 

Cable  Co.  v.  Johnstown  Teleph.  Co.,  432. 
1841.  May  27,  P.  L.  396.     Real  Estate  Brokers.     Com.  v.  Real 

Est.  Tr.  Co.,  149. 

1844.  April  29,  P.  L.  486.     Tax  Sales.     Jackson  v.  Gunton,  203. 

1845.  February  24,  P.  L.  52.     Road  Law.     Loyalsock  Twp.  Roail, 

219. 

1846.  June  13,  P.  L.  568.     Foreign  Attachment.     Glenny  v.  Boyd, 

380. 

1849.  April  10,  P.  L.  570.     Real  Estate  Brokers.     Com.  v.  Real 

Est  Tr.  Co.,  149. 

1850.  May  8,  P.  L.  713.     Road  Law.     Loyalsock  Twp.  Road,  219. 

1850.  May  15,  P.  L.  772.     Real  Estate  Brokers.     Com.  v.  Real 

Est.  Tr.  Co.,  149. 

1851.  April  3,  P.   L.   320.     Boroughs.     Washington  Boro.,  296; 

Com.  V.  Rearick.  384. 
1851.  April    14,  P.  L.    612.     Widow's   Exemption.      Balmforth's 

Est.,  491. 
1860.  March  29,  P.   L.  346.     Liquor  Law.     Rheinstrom  v.  Wolf, 

559. 
1860.  March  31,  P.   L.   427.     Costs.     Dougherty  v.  Cumberiand 

Co.,  610. 
1867.  April  13,  P.  L.  78.     Desertion.     Com.  v.  Mills,  549. 

(xxxi) 


Digitized  by 


Google 


xxxii  ACTS  OF  ASSEMBLY  CONSTRUED. 

1868.  March  24,  P.  L.  464.  Road  Law.  Loyalsock  Twp.  Road, 
219. 

1868.  AprU  2,  P.  L.  3.  Sheriff's  Fees.  Dougherty  v.  Cumber- 
land Co.,  610. 

1871.  June  2,  P.  L.  283.  Boroughs.  Washington  Horo.,  296; 
Donora  Boro.  v.  Donora  Boro.,  300;  La  Poite  Boro., 
333. 

1871.  June  19,  P.  L.  1360.  Raikoads.  Penna.  R.  R.  Co.  v. 
Parkesburg  &  Coatesville  St  Ry.  Co.,  159. 

1873.  April  10,  P.  L.  600.     Liquor  Law.     Sun  &  Banner  Publish- 

ing Co.  V.  Bennett,  243. 

1874.  April  22,   P.   L.   108.     Corporations.     Bond  v.   Stoughton, 

483. 

1874.  April  29,  P.  L.  73.  Corporations.  Com.  v.  Real  Est.  Tr. 
Co.,  149. 

1876.  May  8,  P.  L.  142.  Mines  and  Mining.  Jackson  v.  Gunton, 
203. 

1876.  May  8,  P.  L.  154.  Fees  for  Vagrancy  Costs.  Dougherty  v. 
Cumberland  Co  ,  610. 

1878.  June  12,  P.  L.  208.  Appeals  from  Reports  of  County  Au- 
ditor.    Honiing*s  Case,  282. 

1887.  May  19,  P.  L.  138.  Costs.  Dougherty  v.  Cumberland  Co., 
610. 

1887.  May  25,  P.  L.  271 .  Practice,  C.  P.  Standard  Underground 
Cable  Co.  v.  Johnstown  Teleph.  Co.,  432. 

1887.  June  3,  P.  L.  332.  Married  Women.  ChUdren's  Aid  Soc. 
V.  Benford,  555. 

1889.  April  23,  P.  L.  44.  Municipal  Liens.  Tarentum  Boro.  v. 
Moorhead,  273. 

1889.  May  9,  P.  L.  158.     Appeals.     Com.  v.  Mills,  549. 

1889.  May  9,  P.  L.  159.  Corporations.  Com.  v.  Real  Eat  Tr. 
Co.,  149. 

1889.  May  29,  P.  L.  393.     Boroughs.     LaPorte  Boro.,  333. 

1891.  June  2,  P.  L.  176.     Coal  Mines.     Jackson  v.  Gunton,  203. 

1895.  June  26,  P.  L.  317.     Pure  Food  Law.     Com.  v.  Kebort,  584. 

1895.  June  26,  P.  L.  369.  Mechanics'  Liens.  Cutter  v.  Pierson, 
10 ;  Lee  v.  Williams,  405. 

1895.  June  26,  P.  L.  389.     Boroughs.     La  Porte  Boro.,  333. 

1897.  May  19,  P.  L.  67.     Appeal  for  Delay.     Wilcox  v.  Merrill,  59. 

1897.  July  15,  P.  L.  296.     Boroughs.     Washington  Boro.,  296. 

1897.  July  30,  P.  L.  464.  Liquor  Law.  Sun  &  Banner  Publish- 
ing Co.  V.  Bennett,  243. 

1899.  April  6,  P.  L.  33.     Boroughs.     Washington  Boro.,  296. 
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1899.  May  2,   P.  L.  176.     Road  Law.     Cornplanter  Twp.   Road, 

20,  29. 
1899.  May  2,  P.  L.  184.     Real  Estate  Brokers.     Com.  v.  Real  Est. 

Tr.  Co.,  149. 
1901.  May  16,  P.  L.  194.     Commercial  Paper.     Siegel  v.  Hirsch, 

398. 
1901.  May  16,  P.  L.  224.     Municipal  Improvements.     Erie  City  v. 

Willis,  459. 
1901.  June  4,  P.  L.  364.     Municipal  Liens.     Tarentum  Boro.  v. 

Moorhead,  273. 
1901.  June  7,  P.  L.  493.     Plumbers.     Beltz  v.  Pittsburg,  66. 
1901.  July   10,  P.  L.    632.     School  Law.     South  Western  State 

Normal  School,  99. 
1903.  March  13,  P.  L.  26.     Desertion.     Com.  v.  Mills,  549. 
1903.  April  3,   P.  L.    137.     Road   Law.     Loyalsock  Twp.   Road, 

219. 
1903.  April  22,  P.  L.  247.     Boroughs.     Washington  Boro.,  296; 

Donora  Boro.  v.  Donora  Boro.,  300. 
1903.  May  13,  P.  L.  359.     Mines  and  Mining.     Com.  v.  Schulte, 

95. 
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CASES 


SUPEBIOR    COURT 


PENNSYLVANIA. 


Savory  v.  North  East  Borough,  Appellant. 

Negligence—SeUlemerU  of  claim— Husband  and  wife. 

Where  a  wife  settles  a  claim  for  damages  for  personal  injuries  against 
a  borough,  receives  a  certain  amount  in  cash,  a  part  of  which  represented 
the  wages  of  a  nurse,  and  procured  the  payment  of  her  doctor's  bill  by  the 
borough,  and  the  husband  hears  of  the  settlement  the  following  day,  ex- 
presses his  satisfaction  at  it,  and  does  not  return  or  offer  to  return  the 
amount  of  the  doctor's  bill  or  nurse's  wages,  he  cannot  thereafter  sue  the 
borou^  for  the  loss  of  the  services  of  his  wife. 

Argued  May  16, 1904.  Appeal,  No.  77,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Erie  Co.,  Sept.  T.,  1901, 
No.  194,  on  verdict  for  plaintiff  in  case  of  William  Savoiy  v. 
North  East  Borough.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Porter,  Morrison  and  Henderson,  JJ.    Reversed. 

Trespass  by  husband  for  loss  of  services  of  wife.  Be- 
fore Walling,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

JErrora  assigned  were  various  instructions. 

K  L.  WhitteUey  and  J.  W.  Sprouly  for  appellant. — Where 
Vol.  XXVI— 1  (1) 
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Arguments — Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

one  with  full  knowledge  receives  profits  or  benefits,  he  may  be 
presumed  to  have  ratified  and  accepted  the  conditions  by  which 
they  are  effected :  Mundorff  v.  Wickersham,  63  Pa.  87 ; 
Wright  V.  Burbank,  64  Pa.  247 ;  Kramer  v.  Dinsmore,  152  Pa. 
264 ;  Donoghue  v.  Consolidated  Traction  Co.,  201  Pa.  181. 

Danford  -B.  Oushmarij  with  him  Frank  Gunnison^  for  ap- 
pellee. 

Opinion  by  Morrison,  J.,  July  28, 1904 : 

This  was  an  action  of  trespass  brought  by  the  plaintiff  to 
recover  damages  for  loss  of  services,  etc.,  of  his  wife  caused,  as 
alleged,  by  injuries  received  on  a  defective  sidewalk  main- 
tained by  the  defendant.  It  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  sum  of  $500.  Two  important 
questions  in  the  case  were  first  the  negligence  of  the  defendant 
and  second  the  contributory  negligence  of  the  plaintiff.  Both 
of  these  questions,  under  the  evidence,  were  somewhat  close 
and  were  clearly  for  the  consideration  of  the  jury.  An  exam- 
ination of  the  testimony  convinces  us  that  the  learned  court 
could  not  have  given  binding  instructions  either  that  the  de- 
fendant was  not  negligent  or  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  we  think  these  questions  were 
submitted  to  the  jury  in  a  charge  that  was  entirely  fair  to  the 
defendant.  Therefore  the  first  and  third  assignments  of  error 
are  not  sustained. 

The  second  assignment  of  error  is  based  on  the  answer  of 
the  court  to  the  defendant's  third  point,  which  is  as  follows : 
**  If  the  jury  find  from  the  evidence  that  some  seven  months 
after  the  alleged  injury  to  the  wife,  a  claim  was  presented  to 
the  borough  by  the  agent  of  the  husband  and  wife,  and  in  pur- 
suance thereof  a  committee  was  appointed  by  the  borough  to 
settle  the  claim,  and  it  was  afterwards  settled  by  the  payment 
to  the  wife  of  1136  and  payment  of  her  doctor  bill,  and  said 
sum  also  included  the  expense  of  the  wife's  nurse  or  servant, 
and  this  settlement  was  known  to  the  present  plaintiff  and  as- 
sented to  by  him,  he  cannot  now  maintain  this  separate  action 
and  the  verdict  must  be  for  the  defendant."  Answer :  "  The 
third  and  fourth  points  of  the  defendant  are  refused. 

The  undisputed  testimony  shows  that  the  plaintiff  authorized 


Digitized  by 


Google 


SAVORY  V.  NORTH  EAST  BORO.,  AppeUant  8 

1,  (1904).]  Opinion  of  the  Court. 

T.  O.  Marshall  to  present  his  claim  and  that  of  his  wife  against 
the  defendant  and  endeavor  to  procure  a  settlement  of  the 
same.  In  pursuance  of  this  authority  Mr.  Marshall  presented 
the  claims  of  the  plaintiff  and  wife  to  the  borough  authorities 
and  requested  that  a  committee  be  appointed  for  the  purpose 
of  endeavoring  to  settle  the  same  and  avoid  litigation.  The 
borough  council  appointed  such  committee  and  after  some  con- 
sideration this  committee  went  to  the  house  of  the  plaintiff  and 
settled  with  his  wife,  paying  her  $136  and  paying  her  physician 
J|77.00.  The  clear  and  pointed  testimony  of  several  witnesses  is 
that  immediately  after  this  settlement,  probably  the  next  day, 
the  plaintiff  said  he  was  well  pleased  with  the  settlement  they 
had  made ;  that  the  amount  they  had  received  was  satisfactory, 
and  that  they  were  more  than  satisfied  and  thought  they  had 
given  them  all  they  were  entitled  to.  There  is  no  doubt  that 
the  claims  of  both  husband  and  wife  were  presented  to  the 
councils  by  tlie  agent  of  the  plaintiff  and  the  committee  ap- 
pointed at  his  solicitation.  This  committee  visited  the  plain- 
tiff's house  and  settled  with  the  wife  and  paid  the  doctor's  bill 
and  servant's  wages,  items  which  the  plaintiff  could  have  col- 
lected if  he  had  brought  suit  and  the  defendant  was  under 
any  legal  liability  to  pay  these  claims.  In  view  of  the  fact  that 
several  witnesses  testified  to  the  effect  that  the  plaintiff  had 
full  knowledge  of  this  settlement  immediately  after  it  was  made 
expressed  himself  well  satisfied  and  that  the  borough  had  paid 
them  all  that  they  were  entitled  to,  it  is  difficult  for  us  to  un- 
derstand why  the  defendant's  third  point  was  refused.  The 
effect  of  this  refusal  left  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiff  as  if  nothing  had  been  paid  except  that  which  be- 
longed peculiarly  to  the  wife. 

It  is  true  the  plaintiff  was  not  present  at  the  settlement  and 
did  not  sign  the  release,  but  it  must  be  conceded  that  the  $77.00 
doctor  bill  and  the  portion  of  the  $136  allowed  for  wages  of 
the  servant  in  caring  for  Mrs.  Savory  were  moneys  which  the 
plaintiff  was  entitled  to  collect  if  he  had  brought  suit  and  the 
borough  was  liable  at  all.  If  the  plaintiff  was  informed  of 
these  payments  immediately  after  they  were  made  and  retained 
the  money  he  must  be  presumed  to  have  ratified  and  accepted 
the  settlement.  In  addition  to  this  we  think  there  was  suffi- 
cient evidence  to  require  the  submission  of  th6  question  to  the 
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jury  as  to  whether  the  wife  had  authority  to  settle  for  both 
herself  and  her  husband.  We  think  the  evidence  discloses 
facts  and  circumstances  from  which  a  jury  could  infer  that  the 
wife  had  authority  and  could  settle  with  the  representatives 
of  the  borough  the  claims  of  herself  and  husband  growing  out 
of  the  injury  alleged  to  have  been  received  by  her  upon  the  de- 
fective sidewalk.  If  the  plaintiff  desired  to  repudiate  the  act 
of  his  wife  in  making  the  settlement  he  ought  to  have  returned 
the  money  paid  for  the  doctor's  bill  and  servant's  wages  for 
which  he  had  a  right  to  bring  suit.  He  must  adopt  the  settle- 
ment altogether  or  promptly  repudiate  so  far  as  it  was  under 
his  control :  He  could  not  ratify  the  beneficial  part  and  reject 
the  remainder.  Mundorff  v.  Wickersham,  63  Pa.  87  ;  Meyer- 
hoff  V.  Daniels,  173  Pa.  555. 

The  Act  of  May  8, 1895,  P.  L.  54,  provides  :  "  Sec.  1.  When- 
ever injury,  not  resulting  in  death,  shall  be  wrongfully  inflicted 
upon  the  person  of  the  wife,  and  a  right  of  action  for  such 
wrongful  injury  accrues  to  the  wife,  and  also  to  the  husband^ 
these  two  rights  of  action  shall  be  redressed  in  only  one  suit 
brought  in  the  names  of  the  husband  and  the  wife."  This  act 
is  mandatory  and  only  one  suit  can  be  brought  by  husband 
and  wife  in  such  case.  In  the  present  case  it  is  conceded  that 
if  there  was  a  right  of  action  it  was  in  both  husband  and  wife. 
It  is  also  conceded  that  she  settled  her  claim  and  received  full 
compensation  therefor.  It  must  also  be  conceded  that  she 
settled  and  received  for  her  husband  the  amount  of  the  doctor's 
bill  and  the  servant's  wages,  and  that  the  husbind  had  knowl- 
edge of  this  immediately  after  the  settlement,  probably  the 
next  day.  Under  this  state  of  facts  we  are  unable  to  see  how 
the  plaintiff,  without  repudiating  this  settlement  and  return- 
ing or  tendering  so  much  of  the  consideration  as  belonged  to 
himself,  could  maintain  the  present  action.  Certainly  he 
could  not  maintain  it  without  satisfying  the  jury  that  his  wife 
had  no  authority  to  settle  his  claim  and  that  he  received  no 
benefit  from  the  settlement,  and  that  he  repudiated  it  promptly 
when  informed  of  its  character. 

In  our  opinion  tlie  court  erred  in  refusing  the  defendant's 
third  point.  Under  the  evidence  we  think  this  point  should 
have  been  affirmed.  It  is  true  there  is  no  evidence  that  plain- 
tiff was  paid  anything  for  the  loss  of  the  services,  etc.,  of  bis 
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wife,  but  his  claim  for  doctor's  bill  and  nurse  for  his  wife  was 
paid,  and  if  his  wife  had  authority  to  make  the  settlement  for 
him  he  had  no  cause  of  action  remaining.  Again  if  she  did 
not  have  precedent  authority  to  make  the  settlement,  but  did 
settle  and  receive  money  from  the  defendant  to  which  her  hus- 
band was  entitled,  and  he  ratified  this  action  of  hers  when  it 
came  to  his  knowledge,  this  would  extinguish  his  cause  of  ac- 
tion. 

The  second  assignment  of  error  is  sustained  and  the  judg- 
ment is  reversed  and  v.  f.  d.  n.  awarded. 


Oliver  v.  Wheeler,  Appellant. 

Landlord  and  tenant — Wrongful  distress — Hotel — Boarder — Trespass, 
Where  a  constable  at  the  instance  of  the  lessor  of  a  hotel  breaks  into 
the  room  of  a  boarder,  and  seizes  and  sells  for  rent  a  piano  belonging  to 
the  boarder,  he  will  be  liable  in  damages  to  the  boarder  in  an  action  of 
trespass. 

Actions — Parties — Joivi  tort  feasors — Amendment. 

Where  an  action  is  brought  against  a  landlord  and  a  constable  for  a  wrong- 
ful distress,  and  the  course  of  the  trial  and  the  evidence  shows  that  the 
plaintiff  was  seeking  to  recover  a  verdict  against  the  constable  only,  the 
appellate  court  may  permit  the  statement  to  be  amended  by  striking  out 
the  name  of  the  landlord. 

Argued  May  17, 1904.  Appeal,  No.  157,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Erie  Co.,  on  verdict  for 
plaintiff  in  case  of  Margaret  Oliver  v.  J.  E.  Wheeler,  Con- 
stable and  Eva  J.  Hill-Frey.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  Porter,  Morrison  and  Henderson,  JJ.    Affirmed. 

Trespass  for  the  wrongful  taking  and  selling  of  a  piano. 
Before  Lindsey,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  among  others  was  refusal  of  binding  instruc- 
tions for  defendant. 

A.  B.  Osborne^  of  Fard  ^  Osborne^  with  him  TT.  Ud.  Marshy 
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for  appellant. — Under  the  declaration  and  the  evidence  trespass 
cannot  be  maintained,  replevin  being  the  remedy  for  the  acts 
complained  of:  Lengert  Co.  v.  B.  &  L.  Assn.,  15  Pa.  Superior 
Ct.  380 ;  Clark  v.  Lindsay,  7  Pa.  Superior  Ct.  43. 

A  joint  convei-sion  is  expressly  charged  and  the  total  failure 
to  offer  any  evidence  connecting  Mrs.  Frey  with  the  case  con- 
stitutes a  fatal  variance  between  the  averments  in  the  declara- 
tion and  the  proof  on  the  trial :  Wiest  v.  Traction  Co.,  200  Pa. 
148  ;  Minnich  v.  R.  R.  Co.,  203  Pa.  632 ;  Goodman  v.  Coal  Twp., 
206  Pa.  621 ;  Bard  v.  Yohn,  26  Pa.  482 ;  Klauder  v.  McGrath, 
35  Pa.  128. 

J.  W,  Sprout^  with  him  U.  P,  Rosnter^  for  appellee. — In 
an  action  against  a  constable  for  making  a  distress  as  bailiff, 
he  can  only  justify  by  showing  that  there  was  rent  in  arrear; 
the  landlord's  warrant  is  no  protection :  Wells  v.  Hornish,  3 
P.  &  W.  30 ;  McElroy  v.  Dice,  17  Pa.  163. 

The  goods  of  a  boarder  are  not  liable  to  be  distrained  for 
rent  due  by  the  keeper  of  the  boarding  house:  Riddle  v. 
Welden,  6  Wharton,  9. 

In  the  following  cases  trespass  was  held  to  be  the  proper 
remedy  where  the  seizure  was  regular,  but  the  appraisement 
was  omitted  or  improperly  or  prematurely  made :  Snyder  v. 
Boring,  4  Pa.  Superior  Ct.  196 ;  Hazlett  v.'  Mangel,  9  Pa. 
Superior  Ct.  139. 

The  law  is  the  same  whether  the  irregularity  is  in  the  mak- 
ing of  the  distress  or  the  subsequent  proceedings  :  Machine  Co. 
V.  Spencer,  147  Pa.  466;  Snyder  v.  Boring,  4  Pa.  Superior 
Ct.  196 ;  Brown  v.  Stackhouse,  155  Pa.  582. 

This  is  not  a  case  of  alleged  joint  tort,  but  a  case  against  a 
bailiff  for  illegally  seizing  and  selling  the  plaintiff's  piano  on  a 
landlord's  warrant.  The  bailiff  is  the  only  one  charged  with 
the  actual  trespass,  and  the  landlord  is  charged  with  directing 
it  to  be  done. 

Opinion  by  Orlady,  J.,  July  28, 1904 : 

This  action  of  trespass  was  brought  by  Margaret  Oliver 
against  J.  E.  Wheeler  and  Eva  J.  Hill-Frey  to  recover  damages 
for  the  value  of  a  piano  owned  by  the  plaintiff,  and  seized  and 
sold  by  J.  E.  Wheeler.    The  plaintiff  recovered  a  verdict  of 
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1363.50.  Miss  Oliver  was  a  boarder  at  the  Phoenix  Hotel, 
conducted  by  Oliver  English,  and  of  which  Mrs.  Frey  was  the 
owner.  There  being  rent  in  arrear,  a  landlord's  warrant  was 
placed  by  Mrs.  Frey  in  the  hands  of  Wheeler,  a  constable,  who 
levied  upon  a  piano  of  the  plaintiff's,  which  was  in  a  room  in 
the  hotel  occupied  exclusively  by  her.  The  constable  was 
given  immediate  notice  that  she  was  but  a  guest  of  the  hotel, 
and  that  the  piano  was  her  private  property.  Fourteen  days 
thereafter  the  constable  broke  open  the  door  of  Miss  Oliver's 
room,  took  out  the  piano  and  sold  it. 

This  action  of  trespass  was  brought  jointly  against  the  con- 
stable and  owner  of  the  hotel,  though  the  statement  does  not 
allege  that  the  seizure  of  the  plaintiff's  goods  was  by  virtue  of 
a  landlord's  warrant,  further  than  to  suggest  that,  "  The  said 
Wheeler,  at  the  instance  and  request  of  said  Frey,  did  sell, 
take  away  and  convert  unlawfully  and  illegally  the  said 
piano." 

On  the  trial  there  was  no  attempt  made  to  justify  the  seizure 
under  a  landlord's  warrant.  No  lease  was  offered  in  evidence ; 
no  rent  was  shown  to  be  in  arrear ;  no  landlord's  warrant  or 
notice  of  distress  or  appraisement  were  offered,  nor  was  theye 
any  denial  that  the  property  sold  belonged  exclusively  to  the 
plaintiff,  who  was  a  boarder  in  the  hotel.  The  appellant  urged 
that  this  action  of  trespass  was  erroneously  brought  and  that 
the  action  should  have  been  in  replevin.  There  is  nothing  in 
this  record  to  suggest  any  vindication  of  the  defendant's  con- 
duct under  a  landlord's  warrant. 

It  was  held  in  Brown  v.  Stackhouse,  155  Pa.  582,  '*That  a 
landlord  who  distrained  upon  goods,  knowing  them  to  be  the 
property  of  another,  left  with  a  tenant  for  sale  on  commission, 
is  a  trespasser  ab  initio,  and  is  liable  to  the  owner  of  the  goods 
in  the  action  of  trespass." 

As  the  proceedings  by  which  landlord  seizes  goods  under 
a  distraint  for  rent,  are  statutory,  the  direction  of  the  statute 
must  be  strictly  followed  or  its  protection  will  be  lost.  If  the 
seizure  is  irregular,  it  is  trespass ;  if  the  seizure  is  regular,  but 
the  subsequent  steps  are  not  in  accordance  with  the-  statute, 
the  landlord  becomes  a  trespasser  ab  initio :  Snyder  v.  Boring, 
4  Pa.  Superior  Ct.  196.  As  far  as  the  liability  for  a  tortuous 
sale  is  concerned  it  is  immaterial  whether  the  property  be- 
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longs  to  a  tenant  or  to  a  stranger :  Hazlett  v.  Mangel,  9  Pa. 
Superior  Ct.  139 ;  Harris  v.*  Shaw,  17  Pa.  Superior  Ct.  1.  The 
goods  of  a  boarder  are  not  liable  to  be  distrained  for  rent  due  by 
the  keeper  of  a  boarding  house :  Riddle  v.  Welden,  6  Whar- 
ton, 9 ;  Karns  v.  McKinney,  74  Pa.  387  ;  Myers  v.  Esery,  134 
Pa.  177.  The  constable's  forcible  entry  mto  the  room  and  the 
tortuous  taking  of  the  piano  were  without  warrant  of  law,  and 
a  landlord's  warrant  would  be  no  protection  for  such  conduct. 
The  action  was  properly  brought  in  trespass. 

The  appellant's  second  contention  is  that  the  two  defendants 
were  sued  jointly  in  trespass,  and  there  could  not  be  a  recovery 
against  one  when  there  is  no  evidence  to  submit  to  the  jury  as 
to  the  other.  The  record  discloses  the  fact  that  at  the  conclu- 
sion of  the  testimony,  there  was  no  evidence  to  submit  to  the 
jury  affecting  Mrs.  Frey  as  a  trespasser,  and  counsel  for  the 
plaintiff  so  stated  and  requested  that  the  case  be  submitted  to 
the  jury  as  to  Wheeler  alone.  To  this  the  court  assented,  and, 
as  shown  by  the  charge  of  the  court,  the  consideration  of  the 
jury  was  limited  to  tiie  claim  of  the  plaintiff  against  J.  E. 
Wheeler. 

The  course  of  the  trial  and  the  evidence  offered  clearly  showed 
that  the  plaintiff  was  not  seeking  to  recover  a  verdict  against 
Mrs.  Frey,  but  that  her  claim  was  confined  exclusively  to 
Wheeler.  An  amendment  of  the  statement  would,  undoubtedly, 
have  been  permitted  if  it  had  been  made  at  that  time.  The 
defendant  was  not  in  any  way  surpiised,  and  had  a  full  and 
fair  trial  on  the  merits.  This  was  conceded  on  argument  at 
bar  in  this  court,  and  an  amendment  of  the  statement  was  al* 
lowed  to  be  filed  nunc  pro  tunc.  This  has  been  frequently  been 
done  and  is  recognized  as  an  established  practice.  In  Trego  v. 
Lewis,  68  Pa.  463,  it  was  held  that:  "Amendments  which 
tend  only  to  defend  the  interests  of  justice  are  not  only  proper 
but  necessary,  and  should  always  be  allowed.  The  legislature 
is  leading  the  way  to  the  making  of  amendments  of  the  most 
vital  character ;  altering  names,  changing  and  adding  names  of 
parties  and  even  striking  out  parties,  who  were  named,  have 
been  included.  It  becomes  us  to  keep  pace  with  legislative  re-  * 
forms  instead  of  lagging  in  its  rear."  Cohn  v.  Scheuer,  115 
Pa.  178. 

In  Brown  v.  Commonwealth,  78  Pa.  122,  an  indictment 
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was  found  in  the  quarter  sessions,  but  entitled  in  the  oyer  and 
terminer  where  it  was  tried,  and  the  Supreme  Court  held  that 
the  caption  might  be  amended  after  trial,  conviction,  sentence, 
and  writ  of  error,  and  before  the  record  had  been  returned. 
The  court  said :  **  Where  the  court  has  the  power,  and  exer- 
cises it  properly,  this  court  will  not  inquire  into  the  state  of 
the  record  before  the  return  of  the  writ,  but  will  look  only  at 
its  conditions  when  returned  in  obedience  to  the  writ.  If  then 
it  appears  to  be  regular  its  previous  condition  will  be  disre- 
garded. Our  province  is  not  to  look  for  errors  merely  to  re- 
verse, but  to  look  for  merits  in  the  case  of  reversal ;  and  when 
we  find  that  the  court  below  has  done  no  more  then  it  could 
rightly  do,  and  when  what  it  did  infringes  no  right  or  sub- 
stantial intei*est  of  the  prisoner,  we  ought  not  to  send  back  for 
retrial,  a  cause  fully,  fairly  and  justly  determined.  We  think  this 
assignment  of  error,  when  examined,  is  found  to  be  without  sub- 
stantial merit.  The  day  of  mere  technicality  has  passed,  and 
the  courts  should  look  more  at  substantial  justice  than  artifi- 
cial nicety :  Commonwealth  v.  Keenan,  67  Pa.  203 ;  Girts  v. 
Commonwealth,  22  Pa.  351.  See  also  16  P.  &  L.  Dig.  of 
Dec.  col.  27,663-27,665." 

Appellant  relied  upon  Wiest  v.  Traction  Company,  200  Pa. 
148,  which  was  supposed  to  work  radical  changes  in  the  prac- 
tice theretofore  recognized,  and  in  regard  to  which  the  Supreme 
Court  said  in  Rowland  v.  Philadelphia,  202  Pa.  50,  "  It  was 
not,  however,  intended  to  intimate  that  a  mistake  in  bringing 
a  joint  action  could  not  be  cured  by  proper  amendment.  The 
thought  was  not  fully  developed  but  the  conditions  presented 
emphasized  the  necessity  for  amendment."  And  in  Minnich  v. 
Electric  Railroad  Co.,  203  Pa.  632,  referring  to  Howard  v.  Union 
Traction  Company,  195  Pa.  391,  Dutton  v.  Lansdowne  Borough, 
198  Pa.  563,  and  Wiest  v.  Electric  Traction  Company,  supra, 
the  Supreme  Court  says :  *'  The  point  decided  in  these  three 
cases  was,  that  where  a  joint  tort  is  alleged,  it  must  be  proved, 
and  if  the  proof  is  only  of  a  tort  by  one  defendant,  or  of  sepa- 
rate torts  by  different  defendants  the  acti5n  cannot  be  sustained 
against  any  of  them.  In  such  cases  the  plaintiff  may  amend 
his  declaration  and  proceed  against  the  party  liable  under  the 
proofe  adduced,  subject  to  the  defendant's  right  of  a  continu- 
ance."    See  Goodman  v.  Coal  Township,  206  Pa.  621. 
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The  landlord  was  eliminated  from  the  case  by  a  practical 
amendment  of  the  plaintiff's  claim  before  it  was  submitted  to 
the  jury,  and  the  verdict  was  confined  to  the  only  wrongdoer. 
The  assignments  of  error  are  not  sustained,  and  the  judgment 
is  affirmed. 


Cutter,  Appellant,  v.  Pierson. 

Mechanic's  lien — Building  contract — Stipulation  against  lien — Filing  con- 
tract  in  prothonolary^s  office — Wrong  date — Evidence — Parol  evidence — Notice . 
--Act  of  June  26,  1895,  P.  L.  369. 

Where  a  building  contract  containing  a  stipulation  against  liens  bears 
the  date  of  October  3,  and  is  filed  on  October  19,  parol  evidence  is  ad- 
missible to  show  that  in  truth  and  in  fact  the  contract  was  not  executed 
until  October  18.  The  fact  that  the  contract  bore  a  date  more  than  ten 
days  before  the  filing  in  the  prothonotary's  office,  is  sufficient  to  put  all 
persons  on  inquiry  as  to  the  true  date  of  execution. 

Appeals — Assignments  of  error — Evidence — Instructions. 

Assignments  of  error  to  rulings  on  evidence  to  which  no  exceptions  have 
been  taken  will  not  be  considered. 

An  assignment  of  error  to  the  answer  of  the  court  to  any  inquiry  made 
by  the  jury  after  the  charge  had  been  completed,  and  the  jury  had  re- 
tired, will  not  be  considered  where  it  appears  that  the  assignment  was  not 
based  on  an  exception. 

Argued  May  17, 1904.  Appeal,  No.  53,  April  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  Crawford  Co.,  May  T.,  1900, 
No.  52,  on  verdict  for  defendant  in  case  of  W.  A.  Cutter  et 
al.,  trading  as  George  H.  Cutter  &  Brother  v.  Eliza  J.  Pierson, 
Owner,  and  W.  I.  Adsit,  Contractor.  Before  Rice,  P.  J., 
Beaver,  Orlady,  Porter,  Morrison,  JJ.    Affirmed. 

Scire  facias  sur  mechanic's  lien.     Before  Thomas,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme  Court. 

After  the  jury  had  retired  they  returned  and  one  of  the 
jurymen  asked  the  court  this  question : 

Juror :  Has  the  contractor  a  right  to  order  material  before 
the  contract  is  signed  without  her  permission  ? 

The  Court :  No,  sir.  If  he  did,  he  did  it  at  his  own  risk, 
and  the  people  who  furnished  it  in  pursuance  of  his  unauthor- 
ized beginning  on  his  own  part  would  not  thereby  acquire  the 
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right  of  a  lien  unless  she  ratified  it  The  law  provides  that 
unless  she  authorized  the  contractor  to  begin  before  the  sign- 
ing of  the  contract,  that  contract  will  be  good,  containing  the 
stipulation  against  liens,  unless  she  authorized  him  so  to  do. 
If  she  authorized  him  to  begin,  the  stipulation  against  liens 
would  not  be  binding ;  if  he  begun  on  his  own  responsibility 
it  would  not  bind  her. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  to  various  rulings  on  evidence,  to  va- 
rious instructions,  and  to  the  answer  to  the  juror's  question  as 
above. 

Otto  Kohler^  for  appellants. — A  stipulation  against  liens 
which  is  filed  within  the  period  of  ten  days  will  not  avail  the 
owner  when  it  appears  the  date  of  the  execution  of  the  stipu- 
lation is  subsequent  to  the  date  of  the  original  contract :  Bushee 
V.  Watres,  10  Kulp,  554. 

It  is  the  duty  of  a  plaintiff  to  see  that  his  judgment  is  rightly 
entered :  Wood  v.  Reynolds,  7  W.  &  S.  406. 

And  likewise  the  duty  of  the  owner  to  see  that  the  contract 
is  properly  recorded:  Gordon  v.  Fulmer,  21  Pa.  C.  C.  R.  93. 

Thomas  Roddj/y  with  him  George  F,  Davenport^  for  appellee. 

Opinion  by  Morrison,  J.,  July  28, 1904 : 

This  was  an  issue  joined  on  a  scire  facias  sur  mechanic's 
lien,  and  the  trial  before  the  court  and  the  jury  resulted  in  a 
verdict  in  favor  of  the  defendants,  and  judgment  being  entered 
thereon  the  plaintiffs  appealed.  We  find  in  this  record  four- 
teen assignments  of  error,  and  an  examination  of  them  leads 
us  to  the  conclusion  that  the  only  important  question  for  con- 
sideration may  be  stated  in  substance  thus :  The  contract  on  its 
face  purporting  to  have  been  executed  on  October  3, 1897,  and 
filed  in  the  prothonotary's  ofl&ce  on  October  19, 1897,  was  the 
court  justified  in  permitting  evidence  tending  to  show  that  the 
contract  was  in  fact  not  signed  and  executed  until  October  18, 
1897.  Upon  this  question  the  evidence  tended  very  strongly 
to  show  that  the  date  of  the  contract  was  a  mistake  and  that 
in  truth  and  fact  it  was  not  executed  by  Mrs.  Pierson  till  the 
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18th  day  of  October.  The  tenth  assignment  of  error  raises 
this  question  squarely,  to  wit :  "  That  if  the  jury  shall  find 
from  the  evidence  that  the  contract  between  W.  L.  Adsit,  the 
contractor,  and  Mrs.  Eliza  J.  Pierson,  although  dated  on  the 
3d  day  of  October,  1897,  was  not  executed  until  the  18th  day 
of  October,  and  filed  on  the  19th  day  of  October  in  the  office 
of  the  prothonotory  of  the  court  of  common  pleas  of  Craw- 
ford county,  that  in  such  case  the  contract  was  filed  in  due 
time,  to  wit:  within  ten  days  of  the  time  of  its  execution. 
Answer,  this  point  is  affirmed." 

The  eleventh  assignment  is  as  follows :  "  That  by  the  plead- 
ings in  this  case  and  the  issue  framed  thereunder,  the  plain- 
tiffs having  claimed  the  right  to  a  lien  under  and  by  virtue  of 
the  written  contract  as  filed,  if  the  jury  shall  find  from  the 
evidence  that  the  contract  was  executed  and  filed  within 
ten  days  of  its  execution,  and  that  it  contained  a  stipulation 
against  filing  of  liens  by  subcontractors  and  materialmen, 
then  in  such  case  the  plaintiff  is  not  entitled  to  recover  and 
their  verdict  should  be  for  the  defendant.  Answer,  this  point 
is  affirmed,  unless  you  should  find  from  the  evidence  that  Mrs. 
Pierson  authorized  the  contractor  to  begin  work  before  the 
signing  and  execution  of  the  contract." 

The  contract  in  question  contained  proper  covenants  against 
mechanics'  liens  as  to  contractor,  subcontractor,  materialmen 
and  other  persons,  and  the  stipulation  against  subcontractors, 
etc.,  was  contained  in  the  original  contract.  In  Phelps  v. 
Bums,  16  Pa.  Superior  Ct.  391,  we  held :  "  The  appellant 
urges  that  the  written  document  filed  should  on  its  face  show 
that  the  stipulation  against  liens  was  executed  prior  to  the 
giving  of  authority  to  proceed  with  the  work.  The  act  con- 
templates, as  we  have  seen,  the  filing  either  of  the  original 
contract  or  of  a  separate  stipulation.  Some  of  the  legislative 
requirements  apply  to  both  courses  of  action.  But*  the  pro- 
vision which  requires  that  the  stipulation  against  liens  shall 
be  written  and  executed  prior  to  the  giving  of  authority  to  the 
contractor  to  proceed  with  the  work,  applies  only  to  the  case 
of  the  filing  of  a  separate  stipulation.  Here,  the  contract  itself 
was  filed,  and  no  recital  of  the  fact  that  it  was  executed  prior 
to  the  time  of  the  giving  of  authority  to  proceed  with  the 
work  was  needed.     Furthermore,  on  the  face  of  the  contract 
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as  filed,  it  appears  that  at  its  date  the  obligations  were  first 
assumed  to  pay  the  price  and  do  the  work  contracted  to  be 
done." 

The  above  ruling  is  in  strict  accordance  with  the  Act  of 
June  26, 1895,  P.  L.  369.  Therefore,  the  learned  court  gave 
more  favorable  instructions  to  the  jury  in  answer  to  defend- 
ant's sixth  point  than  they  were  entitled  to,  because  the  cove- 
nant against  liens  by  the  subcontractor  and  materialman  was 
contained  in  the  original  contract,  and,  therefore,  the  burden 
did  not  rest  on  the  defendant  to  show  that  the  contract  was 
signed  and  executed  before  the  giving  of  authority  to  the  con- 
tractor to  begin  the  work.  See  also  Blaisdell  v.  Dean,  Owner, 
and  Guise,  Contractor,  9  Pa.  Superior  Ct.  639. 

The  principal  contention  in  the  present  case  is  that  the  court 
erred  in  permitting  the  defendants  to  show  that  the  date  of 
the  execution  of  the  contract  against  liens  was  other  than  the 
date  appearing  on  its  face.  "As  a  general  proposition  the 
actual  date  of  a  contract  may  be  shown  by  parol."  Meaning 
of  coui-se  the  date  when  it  was  actually  executed :  Jones  on 
Evidence,  section  443.  In  Parke  v.  Neeleyj  90  Pa.  62,  it  is 
held,  *'  That  the  date  of  a  mortgage  as  it  appears  on  the  regis- 
try thereof  is  not  to  be  conclusively  taken  to  be  the  date  or 
time  of  its  execution,  and  parol  evidence  is  admissible  to  show, 
that  in  point  of  fact,  it  was  subsequently  executed  and 
delivered."  This  rule  was  based  upon  the  fact  that  there  was 
enough  on  the  face  of  the  papers  to  put  the  purchaser  at  a 
sheriff's  sale  upon  inquiry  and  visit  him  with  notice,  and,  that 
there  was  no  error  in  admitting  parol  evidence  to  prove  the 
actual  date  of  delivery.  The  circumstances  which  appeared 
on  the  face  of  the  papers  in  that  case,  held  to  be  sufficient  to  put 
the  purchaser  at  sheriff's  sale  upon  inquiry,  were  very  slight. 
In  our  opinion  the  same  doctrine  must  be  applied  to  the  con- 
tract in  the  present  case.  It  purported  to  have  been  executed 
on  October  3d,  but  the  evidence  tended  strongly  to  show  that 
it  was  not  executed  until  October  18th  and  it  was  filed  in  the 
prothonotary's  office  on  October  19th. 

Now,  the  circumstance  which  ought  to  have  put  the  plaintiffs 
on  inquiry  was  that  this  contract  manifestly  made  under  the 
act  of  1896  to  protect  the  property  against  liens  purported  to 
have  been  signed  and  executed  more  than  ten  days  before  it 
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was  filed.  And  this,  if  true,  would  render  it  nugatory  under 
said  act,  for  the  very  purpose  for  which  it  was  prepared  and 
filed.  These  plaintiffs  were  visited  with  notice  that  a  contract 
was  on  file  in  the  prothonotary's  ofl&ce  and  it  contained  a  cove- 
nant against  mechanics'  liens  either  by  contractor,  subcon- 
tractor or  materialmen.  In  our  opinion  the  plaintiffs  were 
put  on  inquiry  to  ascertain  the  true  date  of  this  contract  for 
the  reason  it  was  apparent  that  it  had  not  been  filed  in  time  to 
be  effective  if  it  was  signed  on  October  3d.  The  owner  resided 
in  the  city  of  Meadville,  near  where  the  plaintiffs  were  en- 
gaged in  business,  and  when  they  seek  to  impose  upon  her 
property  the  burden  of  an  obligation  which  ought  to  have 
been  paid  by  another,  it  is  not  too  much,  we  think,  to  say  that 
they  ought  to  have  inquired  in  regard  to  this  contract.  We 
have  examined  the  charge  with  care,  and  think  the  learned 
court  submitted  the  case  to  the  jury  in  the  most  favorable 
light  for  the  plaintiffs  in  view  of  aU  the  facts  and  circumstances 
shown  in  the  evidence.  Manifestly  the  jury  found  that  the 
contract  was  not  signed  and  delivered  until  October  the  18th, 
and  being  filed  in  the  proper  office  on  the  next  day,  we  think 
it  furnishes  a  complete  defense  against  the  plaintiffs'  claim. 

In  our  opinion  it  is  not  a  material  question  whether  the 
owner  gave  the  contractor  pennission  to  begin  the  work  before 
the  contract  was  executed.  But  conceding  the  law  to  be 
otherwise,  then  the  plaintiff  has  no  ground  of  complaint, 
because  the  learned  court  over  and  over  again,  in  the  charge, 
told  the  jury  that  the  plaintiffs  might  recover  if  the  owner 
consented  to  the  contractor  beginning  the  construction  of  the 
house  before  the  contract  was  executed.  This  question  was 
submitted  to  the  jury  very  favorably  for  the  plaintiff,  and  by 
finding  in  favor  of  the  defendants  they  must  have  found  that 
no  such  consent  or  authority  was  given  by  the  owner  to  the 
contractor. 

All  of  the  material  constituting  the  plaintiff's  claim  except 
$2.50  worth,  was  furnished  after  the  contract  against  liens  was 
on  file  and  indexed  in  the  prothonotary's  office.  If  the  plain- 
tiffs had  shown  or  offered  to  show  that  they  made  inquiry  of 
the  defendant  in  regard  to  the  date  of  the  contract,  and  the 
fact  that  it  had  not  been  filed  for  more  than  ten  days  after  its 
apparent  execution,  and  they  had  been  informed  that  it  was 
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executed  on  October  3d,  they  would  stand  in  a  much  better 
position  and  would  be  entitled  to  claim  they  were  misled  by 
the  defendant.  It  must  be  assumed  that  they  knew  of  this 
contract  or  were  bound  to  know  of  it,  and  if  they  saw  fit  to 
assume  that  the  date  on  the  face  of  the  contract  fixed  the  time 
of  its  signing  so  that  it  could  not  be  explained  or  the  true  date 
shown,  then  they  do  not  stand  in  a  very  good  position  to  com- 
plain when  it  is  shown  that  in  fact  the  contract  was  not  signed 
till  October  18th. 

The  second  and  third  assignments  relate  to  the  ruling  of  the 
court  upon  offers  of  evidence.  But  these  rulings  were  not  ex- 
cepted to,  and  therefore  these  assignments  cannot  be  con- 
sidered. 

The  fourteenth  assignment  is  in  regard  to  the  answer  of  the 
court  to  an  inquiry  made  by  the  jury,  after  the  charge  had  been 
completed  and  the  jury  had  retired.  This  assignment  does  not 
appear  to  be  based  on  an  exception.  In  addition  to  this  we 
are  unable  to  see  that  the  plaintiffs  have  any  just  ground  of 
complaint  in  regard  to  the  instruction  given  by  the  court  to  the 
jury  in  answer  to  their  inquiry.'  In  fact  we  consider  the  an- 
swer more  favorable  to  the  plaintiff  than  the  law  warranted. 

In  our  opinion  the  questions  raised  by  the  several  assign- 
ments of  error  do  not  convict  the  court  of  any  serious  or 
reversible  error,  and  therefore  the  assignments  are  all  dis- 
missed and  the  judgment  is  affirmed,  at  the  costs  of  the 
appellants. 

Rice,  P.  J.,  and  Pobteb,  J.,  dissent. 


Scowden  v.  Erie  Railroad  Company,  Appellant. 

Railroads — Fences — Covenant  running  with  land — Negligence — ContribU' 
tcry  negligence. 

An  agreement  by  a  railroad  company  with  a  landowner,  in  consideration 
of  a  gprant  of  a  ri^t  of  way  to  erect  and  maintain  fences  along  the  ri^t  of 
way,  is  a  covenant  running  with  the  land,  and  may  be  enforced  against  the 
railroad  company  by  a  successor  in  title  to  the  original  owner. 

Where  a  landowner  has  full  knowledge  that  the  fences  along  a  railroad 
company's  right  of  way  are  in  a  decayed,  dilapidated  and  unsafe  condition, 
but  nevertbeloa?  turns  liis  boirses  intp  the  field  along  the  ri^t  of  way,  and 
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the  horses  break  down  the  fence  and  are  killed  on  the  railroad  tracks  by  a 
passing  train,  the  owner's  contributory  negligence  will  preclude  him  from 
recovery  from  the  railroad  company,  although  the  latter  was  under  a  con- 
tractual obligation  to  him  to  keep  the  fences  in  repairs. 

Argued  May  17,  1904.  Appeal,  No.  146,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Crawford  Co.,  May  T.,  1902, 
No.  75,  on  verdict  for  plaintiff  in  case  of  Edward  A.  Scowden 
V.  Erie  Railroad  Company.  Before  Rice,  P.  J.,  Bbavee,  Oe- 
LADY,  Porter,  and  Morrison,  J  J.    Reversed. 

Trespass  to  recover  damages  for  the  killing  of  horses.  Be- 
fore Thomas,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $254.59.  Defendant 
appealed. 

Error  assigned  was  in  not  giving  binding  instructions  for 
defendant. 

F.  P.  Ray^  for  appellant. — The  present  action  is  an  action 
of  tort,  and  such  action  does  not  lie  for  the  loss  of  plaintiff's  horses 
because  of  the  obligation  on  the  part  of  the  defendant,  appel- 
lant, to  build  and  maintain  the  fences  under  the  contract  of 
January  24, 1863 :  Drake  v.  Phila.  &  Erie  R.  R.  Co.,  61  Pa. 
240. 

The  fact  concerning  the  dilapidated  and  broken  down  fence 
sworn  to  by  Henry  Klippel,  one  of  the  plaintiff's  witnesses, 
were  undisputed  and  admitted,  therefore  the  court  should  have 
declared  the  law  applicable  thereto,  and  have  taken  the  case 
from  the  jury :     Gates  v.  Penna.  Railroad  Co.,  154  Pa.  666. 

Contributory  negligence  in  any  degree  on  part  of  the  plain- 
tiff will  prevent  recovery  in  an  action  for  damages :  Mononga- 
hela  City  v.  Fischer,  111  Pa.  9  ;  Del.,  etc.,  R.  R.  Co.  v.  Cadow, 
160  Pa.  669;  Drake  v.  R.  R.  Co.,  51  Pa.  240. 

Thomas  Roddy ^  for  appellee. — To  ascertain  whether  the  neg- 
ligence be  the  approximate  cause  of  the  accident,  it  must  ap- 
pear that  the  injury  was  the  natural  and  probable  consequence 
of  the  negligence ;  such  a  consequence  as  under  the  surround- 
ing cireiwst^nces  oi  the  case,  might,  or  ought  to  have  been, 
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foreseen :  Yoders  v.  Am  well  Twp.,  172  Pa.  447 ;  Scott  & 
Co.  V.  Ry.  Co.,  172  Pa.  647  ;  Swanson  v.  Crandall,  2  Pa.  Supe- 
rior Ct.  86 ;  Stephenson  v.  Penna.  R.  R.  Co.,  20  Pa.  Superior  Ct. 
157 ;  Thomas  v.  R.  R.  Co.,  194  Pa.  611. 

If  plaintiff's  testimony  make  out  a  clear  case,  it  must  go  to 
the  jury  even  though  his  own  witnesses  contradict  it :  Conyng- 
ham  V.  Erie  Electric  Motor  Co.,  15  Pa.  Superior  Ct.  673 ;  Todd 
V.  Railway  Co.,  201  Pa.  558. 

Opinion  by  Mobbison,  J.,  July  28, 1904: 

The  railroad  operated  by  the  defendant  company  runs  through 
the  plaintiff's  farm.  For  sometime  prior  to  the  injury  com- 
plained of  the  plaintiff  had  been  pasturing  his  horses  in  a  field 
which  was  separated  from  the  railroad  by  a  fence.  The  plain- 
tiff alleged  and  proved  that  this  fence  had  been  for  some  time 
decayed  and  dilapidated  and  in  an  unsafe  condition,  but  not- 
withstanding this  he  continued  to  pasture  his  horses  in  this 
field  until  they  pushed  or  broke  down  the  fence  and  strayed 
upon  the  railroad  track  and  were  killed  by  one  of  the  defend- 
ant's regular  trains.  Thereupon  the  plaintiff  brought  this  ac- 
tion of  trespass  for  the  recovery  of  damages  caused  as  he  alleges 
by  the  negligence  of  the  defendant.  The  testimony  shows, 
and  it  was  practically  conceded  at  the  argument,  that  the  train 
which  killed  the  horses  was  being  run  in  the  usual  and  ordi- 
nary manner,  and  that  there  was  no  negligence  in  the  manage- 
ment of  said  train.  The  case  was  permitted  to  go  to  the  jury 
and  resulted  in  a  verdict  for  the  plaintiff  for  $254.59,  and  judg- 
ment being  entered  thereon  the  defendant  appealed.  The  sole 
ground  upon  which  the  plaintiff  alleges  his  right  to  recover 
grows  out  of  the  duties  and  obligations  and  benefits  created  by 
a  written  contract  between  Jacob  Trace,  plaintiff's  predecessor 
in  title,  and  the  Atlantic  &  Great  Western  Railroad  Company, 
dated  Januaiy  24, 1863.  By  this  contract  Jacob  Trace  in  con- 
sideration of  $325  and  the  agreement  to  build  and  maintain 
fences  and  crossings  by  the  company  granted  unto  the  Atlan- 
tic &  Great  Western  Railroad  Company  a  right  of  way  for 
location  and  construction  and  use  of  its  railroad,  branches  and 
sidings  over  and  across  his  land.  The  plaintiff's  contention  is 
that  by  the  terms  of  this  contract  a  duty  rested  upon  the  de- 
fendant to  keep  and  maintain  the  fence  between  his  pasture 
Vol.  XXVI — 2 
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and  the  railroad  in  reasonably  safe  condition,  and  that  a  fail- 
ure  to  do  so  was  negligence  which  rendered  the  defendant 
company  liable  in  an  action  of  tort. 

That  the  defendant  company  has  succeeded  to  the  obliga- 
tions and  duties  as  well  as  the  rights  of  the  Atlantic  &  Great 
Western  Railroad  Company,  including  those  which  arise  upon 
contract  as  well  as  those  imposed  by  statute  seems  to  be  clear. 
It  is  also  clear  that  the  plaintiff  is  entitled  to  the  benefits  of 
said  contract  That  the  covenants  in  the  said  contract  for 
building  and  maintaining  the  fences  are  covenants  running 
with  the  land  and  binding  on  a  successor  to  the  company 
which  entered  into  the  contract,  seems  to  be  settled  by  Kelly 
V.  Nypano  R.  R.  Co.,  200  Pa.  229. 

It  is  strongly  contended  by  the  learned  counsel  for  the  de- 
fendant that  the  plaintiff  cannot  recover  in  tort  for  the  defend- 
ant's failure  to  keep  the  fence  in  good  repair,  as  required  by 
the  contract  of  January  24,  1868  ;  and  that  the  only  remedy 
open  to  the  plaintiff  is  an  action  founded  on  a  breach  of  said 
contract,  citing,  Drake  v.  Phila.  &  Erie  R.  R.  Co.,  51  Pa.  240. 

But  we  think  the  plaintiff  by  his  own  undisputed  testimony, 
has  shown  such  contributory  negligence  as  prevents  a  recovery, 
and  therefore  it  is  not  necessary  to  decide  whether  or  not  his 
action  in  tort  can  be  sustained. 

In  the  present  case  the  evidence  seems  to  place  a  duty  on 
the  defendant,  under  the  contract,  to  keep  the  fence  in  repair. 
It  further  appears  that  the  defendant  failed  to  discharge  its 
duty  in  that  respect,  and  thereby  violated  the  contract  under 
which  it  was  operating  its  road  across  the  defendant's  land. 

In  our  opinion  the  plaintiff's  own  testimony  and  that  of 
his  witnesses,  clearly  establishes  the  fact  that  he  was  guilty  of 
contributory  negligence,  and  for  that  reason  the  defendant  was 
entitled  to  a  binding  instruction  that  the  verdict  should  be  in 
its  favor.  The  evidence  upon  the  question  of  the  condition  of 
the  fence  was  all  furnished  by  the  plaintiff.  It  was  clear  and 
convincing  that  the  fence  was  in  a  dilapidated  and  unsafe  con- 
dition ;  that  it  was  burned  and  decayed  so  that  it  was  hardly 
worthy  of  being  called  a  fence,  and  that  it  had  been  in  that 
condition  since  the  previous  season.  The  evidence  further 
shows  that  the  plaintiff  resided  upon  this  farm  within  about 
fifteen  rods  of  the  railroad  track,  and  that  he  had  been  in  the 
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habit  of  pasturing  his  horses  in  the  field  in  question  nightly 
during  the  summer.  If  we  believe  the  testimony  of  the  plain- 
tiff and  his  witnesses,  and  it  is  uncontiudicted,  it  convicts  him 
of  contributory  negligence  in  continuing  td  pasture  his  horses 
in  this  field,  which  was  only  separated  from  the  railroad  track 
by  this  poor,  dilapidated  fence.  If  the  fence  was  in  the  condi- 
tion proved'  by  the  plaintiff  and  he,  a  farmer,  residing  within 
a  few  rods  of  it,  then  there  is  no  doubtful  inference  to  be  drawn 
from  the  fact  that  he  continued  to  pasture  his  horses  in  this 
field.  But  on  the  contmry  the  inference  is  clear  and  irresist- 
ible that  he  was  taking  the  chances  of  his  horses  escaping 
through  this  fence  and  going  upon  the  track  of  a  railroad  over 
which  trains  were  being  run  with  great  frequency.  It  hardly 
seems  necessary  to  cite  authorities  on  the  question  of  contribu- 
tory negligence,  in  a  case  where  no  fact  is  in  dispute  and 
where  no  inference  is  doubtful.  It  will  not  do  to  say  that  pos- 
sibly this  plaintiff  did  not  know  the  condition  of  the  fence. 
He  either  knew  it  or  was  bound  to  know  it.  He  was  a  farmer 
living  within  a  few  rods  of  the  railroad  track  and  it  was  his 
duty  to  pay  some  attention  to  this  fence.  The  defendant 
was  under  obligation  to  keep  it  in  repair,  but  this  did  not  jus- 
tify the  plaintiff  in  shutting  his  eyes  and  turning  his  horses 
into  this  lot  where  the  fence  was  in  the  dilapidated  condition 
shown  by  his  proofs.  Let  it  be  conceded  that  the  defendant 
was  guilty  of  negligence,  yet  the  plaintiff  cannot  recover  when 
his  own  negligence  contributes  in  any  degree,  whatever,  to  the 
injury  of  which  he  complains. 

In  our  opinion  the  contributory  negligence  of  the  plaintiff 
was  so  clearly  established  by  himself  that  it  became  the  duty 
of  the  court  to  affirm  the  defendant's  point  and  direct  a  verdict 
against  the  plaintiff. 

The  first  assignment  of  error  relates  to  the  admission  in  evi- 
dence of  the  Jacob  Trace  contract.  We  do  not  think  the  court 
erred  in  admitting  this  contract  in  evidence  to  show  the  situa- 
tion of  the  parties  and  their  duties  and  obligations  to  each 
other.     This  assignment  is  not  sustained. 

The  second  and  third  assignments  are  that  the  court  erred 
in  not  giving  a  binding  instruction  in  favor  of  the  defendant. 
These  assignments  are  sustained. 

Upon  the  question  of  contributory  negligence  we  cite  tho 
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following  cases :  Mason,  Appellant,  v.  Phila.,  205  Pa.  177 ; 
City  of  Erie  v.  Magill,  101  Pa.  616  ;  Boyle  v.  The  Borough  of 
Mahanoy  City,  187  Pa.  1.  Cases  might  be  added,  almost  with- 
out limit,  showing  that  where  the  evidence  is  undisputed  and 
the  inferences  to  be  drawn  therefrom  free  from  doubt  it  is 
error  to  submit  the  question  of  contributory  negligence  to  the 
jury.  In  the  case  under  consideration  if  the  fence  was  in  the 
condition  proved  by  the  plaintiff  it  did  not  need  a  jury  to  de- 
termine whether  or  not  it  was  unsafe  and  improper  for  the 
plaintiff  to  pasture  his  horses  in  the  field  in  question. 

The  judgment  is  reversed. 

Oblady,  J.,  dissents. 


Complanter  Township  Road  (No.  1). 

Road  law — Termini — Petition — Report  of  viewers. 

A  petition  for  a  road  view  lies  at  the  foundation  of  all  subsequent  pro- 
ceedings, and  can  do  no  more  than  to  state  the  beginning  and  end  of  the 
road.  Reasonable  certainty  in  the  description  of  the  termini  in  the  peti- 
tion is  requisite  ;  but  mathematical  precision  often  would  be  impracticable, 
and  is  not  absolutely  indispensable. 

Where  the  objection  urged  against  the  sufficiency  of  the  description  in 
the  petition  b  based  on  allegations  of  fact  outside  of  the  record,  the  decision 
of  the  quarter  sessions  overruling  it  will  not  be  reversed  unless  manifest 
error  has  been  committed,  this  for  the  obvious  reason  that  that  court 
having  the  evidence  before  it  is  in  a  better  position  to  judge  of  the  merito- 
riousness  of  the  objection  than  the  appellate  court  is  without  it. 

A  petition  for  a  public  road  "  beginning  at  a  point  on  the  Cherry  Run 
road  between  the  house  of  William  Cromack,  and  a  red  tank  in  the  borough 
of  Rossville,  and  ending  at  a  point  on  the  Franklin  and  Warren  road  at  or 
near  the  bam  of  Peter  Bankson,  in  Complanter  township,"  sufficiently  des- 
ignates the  termini,  under  the  facts  of  the  case. 

The  designation  of  the  termini  in  the  report  of  viewers  should  substan- 
tially conform  to  that  in  the  petition;  all  that  is  necessary  is  that  they  be 
described  so  that  the  road  can  be  located  with  reasonable  certainty.  If 
there  is  substantial  conformity  between  the  petition  and  the  report,  and 
either  terminus  is  definitely  fixed  in  the  report,  a  defect  in  the  description 
of  the  other  terminus  is  not  necessarily  fatal  ;  for  this  may  be  ascertain- 
able by  tracing  the  courses  and  distances  reported. 

Road  law — Notice  to  township  commissioners — Act  of  May  2,  1899,  P.  L. 
176. 
Where  the  record  of  a  road  proceeding  shows  that  the  commissioners  of 
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a  township  accepted  notice  of  the  petition,  and  the  report  of  viewers  sets 
forth  that  ten  days'  notice  was  given  to  the  road  commissioners  of  the  time 
and  place  of  the  view  "  and  that  in  pm^uance  to  said  notice  a  majority  of 
said  road  commissioners  were  present  at  said  view  and  concurred  in  the 
laying  out  of  the  said  road,"  a  landowner  in  the  absence  of  any  action  by 
the  commissioners  has  no  standing  to  raise  the  objection  that  the  provi- 
sions of  the  Act  of  May  2,  1899,  P.  L.  176,  relative  to  notice  to  supervisors 
were  not  literally  complied  with. 

Rocui  law — Release  of  damages — Report  of  viewers. 

While  the  quarter  sessions  may  set  aside  a  report  of  viewers  for  the  rea- 
son that  they  made  no  effort  to  obtain  releases  of  damages,  if  the  extra- 
neous evidence  warrants  such  a  finding,  yet  if  the  court  overrules  the  excep- 
tion its  decision  of  the  question  of  fact  raised  thereby  is  irreviewable  on 
appeal.  The  only  question  relative  to  this  subject  which  can  be  brought 
before  the  appellate  court  is  as  to  the  sufficiency  of  the  report,  and  it  has 
been  authoritatively  decided  that  it  is  not  necessary  to  its  validity  that 
the  viewers  should  state  in  it  that  they*  have  endeavored  to  obtain  releases, 
nor  that  in  the  assessment  of  damages  they  have  taken  into  consideration 
the  advantages  accruing  to  the  landowner  from  the  opening  of  the  road. 
It  will  be  presumed  that  the  viewers  performed  their  duty  and  that  all 
things  were  rightly  done  imless  the  contrary  be  shown. 

Road  law — Appeals — Merits  of  case. 

On  appeals  in  road  proceedings  the  appellate  court  will  not  suffer  the 
merits  of  the  case  to  be  entered  into,  nor  reverse  the  order  of  the  quarter 
sessions,  imless  for  some  irregularity  apparent  on  the  record,  or  because 
the  court  below  has  exceeded  its  jurisdiction,  or  has  erred  in  its  judg- 
ment in  point  of  law. 

Road  law — Misconduct  of  viewers — Review — Appeals. 

It  is  peculiarly  within  the  province  of  the  quarter  sessions  to  determine 
whether  road  viewers  misbehaved  themselves,  or  whether  any  undue  in- 
fluence was  brought  to  bear  upon  them,  and  the  determination  of  this 
question  will  not  be  interfered  with,  except  for  manifest  and  flagrant  abuse 
of  discretion. 

Argued  May  18, 1904.  Appeal,  No.  ,  April  T.,  1904,  by 
Rouseville  Real  Estate  Company,  from  order  of  Q.  S.  Venango 
Co.,  dismissing  exceptions  to  report  of  viewers  in  the  matter 
of  Petition  for  Public  Road  in  Cornplanter  Township.  Before 
Rice,  P.  J.,  Beaveb,  Oblady,  Pobtee,  Mobbison  and  Hen- 
DBBSON,  JJ.     Afl&rmed. 

Petition  for  public  road  in  Cornplanter  township. 

The  following  exceptions  were  filed  to  the  report  of  the 
viewers. 

1.  The  terminus,  in  the  Cherry  Run  road,  of  the  road  prayed 
(or  as  set  forth  in  the  petition,  is  uncertain. 
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2.  The  report  does  not  show  that  the  terminus  in  the  Cheny 
Run  road,  fixed  by  the  viewers,  is  the  same  as  that  prayed  for 
in  the  petition.     . 

8.  The  road  is  unnecessary  for  the  accommodation  of  the 
public. 

4.  The  expense  of  opening,  constructing  and  maintaining 
said  road  would  be  a  heavy  and  useless  burden  upon  the  tax- 
payers of  the  borough  of  Rouseville. 

5.  No  written  notice  was  given  by  the  parties  making  ap- 
plication for  the  road  to  the  supervisors  of  the  territory  through 
which  such  road  is  designed  to  be  laid  out,  of  the  time  and 
place  of  the  view,  and  no  copy  of  such  written  notice,  duly  at- 
tested, has  been  filed  among  the  records  of  this  court. 

6.  The  road  laid  out  by  the  viewers  passes  through  the  lands 
of  this  exceptant,  appropriating  a  large  part  thereof,  and  greatly 
impairing  the  value  of  said  lands ;  exceptant  is  therefore  en- 
titled to  an  award  of  substantial  damages  therefor ;  no  damages 
were  awarded  to  exceptant  by  said  viewers,  no  release  of  said 
damages  were  asked  for  or  obtained  by  said  viewers,  and  said 
report  does  not  show  that  any  endeavor  to  obtain  such  release 
was  made  by  said  viewers. 

7.  At  the  time  fixed  for  the  view  the  viewers  were  enter- 
tained at  dinner  by  petitioners  for  said  road. 

8.  The  viewers  allowed  petitioners  for  the  road  to  present 
arguments  in  favor  of  the  opening  thereof  in  the  absence  of 
parties  objecting  thereto. 

9.  That  before  the  view  one  of  the  viewers  stated  that  he 
was  in  favor  of  the  opening  of  the  road. 

On  the  seventh  exception  the  court,  by  Criswbll,  P.  J., 
filed  the  following  opinion : 

The  19th  day  of  August,  1902,  was  fixed  as  the  time  for  the 
meeting  of  the  viewers.  On  that  date  Beatty  and  Reed,  two  of 
the  viewers,  were  present  on  the  premises,  but  the  third  viewer, 
Kennerdell,  the  artist,  was  absent  The  two  viewers  present 
then  adjourned  until  August  21, 1902,  at  9  o'clock  A.  M.  On 
this  first  date  the  two  viewers  present  passed  over  the  route  of 
the  proposed  road,  and  had  dinner  at  the  home  of  Mr.  Peter 
Bankson,  one  of  the  petitioners  for  the  road.  Whether  the  meal 
was  furnished  at  the  instance  of  the  viewers  or  they  were  invited 
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by  Mr.  Bankson  to  partake  of  it  does  not  appear.  Mr.  Bankson 
says  that  he  does  not  remember,  but  that  it  is  likely  that  he 
invited  them.  At  the  meeting  on  the  2l8t  of  August  those 
interested  were  heard  at  length  at  the  Rouseville  end  of  the  pro- 
posed road  and  then  the  viewers  and  a  number  of  interested 
citizens  passed  over  the  route.  When  about  half  the  distance 
along  the  way,  Mr.  Kennerdell,  the  artist,  observing  that  it  was 
near  noon,  inquired  of  Mr.  Berry  as  to  where  dinner  could  be 
secured,  remarking  that  he  did  not  want  to  walk  all  the  way 
back  to  Rouseville.  He  was  informed  that  he  could  probably 
get  dinner  at  Mr.  Bankson's.  When  at  Mr.  Bankson's  bam  the 
question  as  to  dinner  again  arose,  when  Mr.  Bankson  informed 
all  present,  the  viewers  and  those  interested  for  and  against  the 
road,  that  they  could  have  dinner  at  his  house.  A  number,  in- 
cluding the  three  viewers,  took  dinner,  the  viewers  paying  twen- 
ty-five cents  each  for  theirs,  Mr.  Bankson  charging  them  (at  the 
previous  suggestion  of  Mr.  Breene,  representing  the  petitioners) 
in  order  to  avoid  any  charge  of  improper  conduct.  After  the 
view  had  been  completed  and  the  parties  returned  to  Rouseville, 
two  of  the  viewers  took  a  drink  at  the  bar  of  the  hotel  with 
other  persons  present.  By  whom  the  drinks  were  paid  fordoes 
not  appear. 

We  further  find  from  the  evidence  that  nothing  was  said  by  Mr. 
Bankson  to  the  viewers  or  any  of  them  in  reference  to  the  pix)- 
posed  road  in  connection  with  the  furnishing  of  the  entertain- 
ment referred  to  elsewhere  except  at  Rouseville,  where  all 
parties  interested  were  present,  before  starting  over  the  route 
of  the  proposed  road,  and  that  any  entertainment  furnished  by 
Mr.  Bankson  to  the  viewers  was  wholly  in  the  line  of  neigh- 
borly hospitality  without  any  significance  or  sinister  motive 
or  purposes  to  influence  the  viewers  in  their  action  in  the  prem- 
ises and  that  it  must  necessarily  have  been  so  regarded  by  the 
viewers. 

In  view  of  these  facts  and  upon  the  authority  of  Plymouth 
Township  Road,  5  Rawle,  150,  and  Drumore  Township  Road, 
7  Atl.  Repr.  193,  the  only  two  cases  coming  to  our  knowl- 
edge in  which  expression  has  been  given  upon  the  question  by 
our  appellate  courts,  we  conclude  that  the  seventh  exception 
is  without  merit  and  should  be  dismissed. 

And  now,  March  31,  1904,  after  argument  and  due  considera- 
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tion  it  is  ordered  that  the  exceptions  filed  to  the  report  of  the 
viewers  by  the  Rouseville  Real  Estate  Company  and  by  the 
borough  of  Rouseville  be,  and  the  same  are  hereby  dismissed 
and  the  said  report  is  confirmed  absolutely. 

Urrors  assiffned  were  in  dismissing  exceptions  to  report  of 
viewers. 

F.  W.  Hays^  with  him  Trax  ^  Parker^  for  appellant.  The 
indefiniteness  of  the  termini  in  the  petition  cannot  be  helped, 
by  the  report  of  viewers :  Crescent  Twp.  Road,  18  Pa.  Superior 
Ct.  160  ;  Montgomery  Twp.  Road,  15  Pa.  C.  C.  Rep.  384. 

If  there  is  an  illegality  in  the  opening  of  a  public  road  and  it  is 
brought  to  the  notice  of  the  appellate  court,  even  by  one  who 
has  no  equity,  the  error  will  be  corrected :  Appleby  Manor 
Road,  1  Grant,  443. 

The  notice  should  be  served  on  all  the  supervisors  of  the 
territoiy :  Road  in  Rush  Twp.,  10  Pa.  Dist.  Rep.  650  ;  Char- 
tiers  Twp.  Road,  47  P.  L.  J.  268 ;  Frankford  Twp.  Road,  11 
Pa.  Dist.  Rep.  78 ;  Curtin,  etc.,  Twp.  Road,  23  Pa.  C.  C. 
Rep.  328. 

The  facts  found  by  the  learned  judge  fully  affirm  the  truth 
of  our  seventh  exception:  Ross  Twp.  Road,  4  Kulp,  67; 
Bloomsburg  Twp.  Road,  11  Pa.  Dist.  Rep.  93 ;  Road  in  But- 
ler Twp.,  6  Kulp,  443;  Road  in  Sugar  Loaf  Twp.,  6  Kulp, 
469;  Fairmount  Park  Case,  6  Phila.  285 ;  Eldred  Twp.  Road, 
24  Pa.  C.  C.  Rep.  321 ;  Lykens  Twp.  Road,  19  Pa.  C.  C.  Rep. 
145. 

A  report  of  viewers  will  be  set  aside  where  they  have  made 
no  attempt  to  procure  releases  of  damages:  North  Union 
Twp.  Road,  150  Pa.  512 ;  York  Twp.  Road,  11  Pa.  Dist.  Rep. 
706 ;  East  Hempfield  Twp.  Road,  20  Lane.  L.  Rev.  134 ;  Union 
Twp.  Road,  17  Pa.  C.  C.  Rep.  39;  Plum  Twp.  Road,  8  P.  L. 
J.  4L 

William  J.  Breene^  with  him  Edmond  C.  BreenCy  for  ap- 
pellee.— The  termini  were  sufficiently  designated :  McConnell's 
Mill  Road,  32  Pa.  285 ;  Springfield  Road,  73  Pa.  127 ;  In  re 
Road  in  South  Abington  Twp.,  109  Pa.  118 ;  Melon  St.,  182 
Pa.  397. 
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The  time  and  manner  of  service  may  be  waived  by  ap- 
pearance :  Road  from  App's  Tavern,  17  S.  &  R.  388 ;  Rod- 
gers  V.  Freemansburg  Boro.,  2  Pa.  C.  C.  Rep.  518;  Clinton 
Twp.  Road,  3  Pa.  C.  C.  Rep.  170 ;  Road  in  Upper  St.  Clair 
Twp.,  20  W.  N.  C.  369 ;  Road  in  North  Hopewell  Twp.,  5  Del. 
85  ;  Road  in  Dover  Twp.,  5  York  Legal  Record,  4 ;  1  Dillon  on 
Munc.  Corps.  (4th  ed.)  p.  639 ;  Phila.  v.  Hays,  93  Pa. 
72 ;  In  re  Amberson  Ave.,  179  Pa.  634 ;  East  Franklin  Twp. 
Road,  8  Pa.  C.  C.  Rep.  590;  Road  in  Plymouth  Twp.,  6 
Rawle,  150. 

The  entertainment  of  the  viewers  by  the  petitioners  or 
other  parties  interested  in  procuring  the  result  reported  before 
the  conclusion  of  the  viewers  has  been  reached  will  not  be  cause 
for  setting  aside  their  report  unless  the  quarter  sessions  find 
that  the  entertainment  was  under  circumstances  evincing  no 
sinister  purpose  unduly  to  influence  the  viewers.  If  that  court 
so  find,  and  has  no  rule  prohibiting  such  entertainment,  the 
Supreme  Court  will  sustain  its  refusal  to  set  aside  the  report : 
Trickett's  Pa.  Road  Law,  p.  63  ;  In  re  Road  in  Drumore  Twp., 
3  Lancaster,  222. 

A  statement  in  the  viewer's  report  that  "  We  were  unable 
to  procure  releases  from  the  persons  over  whose  premises  the 
proposed  road  is  to  pass,"  will  be  interpreted  to  imply  that  they 
endeavored  to  procure  releases :  Trickett  on  Pa.  Road  Law, 
p.  202. 

Opinion  by  Rice,  P.  J.,  July  28, 1904 : 

The  petition  was  for  a  road  "  beginning  at  a  point  on  the 
Cherry  Run  road  between  the  house  of  William  Cromack,  and 
a  red  tank  in  the  borough  of  Rossville,  and  ending  at  a  point 
on  the  Franklin  and  Warren  road  at  or  near  the  bam  of  Peter 
Bankson,  in  Cornplanter  township."  The  viewers  reported 
that  they  "  met  on  the  ground  mentioned  in  said  order  of 
court ;  "  that  "  they  proceeded  to  consider  and  travel  over  the 
proposed  route  for  a  public  highway  as  prayed  for  and  between 
the  termini  thereof  as  prayed  for ; "  that  "  after  an  examina- 
tion of  the  same  said  viewers  decided  that  a  public  road  was 
and  is  necessaiy  as  prayed  for ;  "  and  that  having  regard  to  the 
shortest  distance  and  best  ground,  "  they  proceeded  to  lay  out 
the  same  for  public  use  as  follows:  Beginning  on  the  center 
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line  of  the  Cherry  Run  road,  near  William  Cromack's  house, 
at  a  point  sixty-two  feet  northeasterly  of  the  north  line  of 
Fred  Bassett's  lot "  (by  courses  and  distances  which  are  given) 
**  to  the  center  line  of  the  Franklin  and  Warren  road  near  the 
bam  of  Peter  Bankson,  and  as  shown  by  the  attached  map  or 
plot." 

The  report  was  excepted  to  upon  the  grounds,  first  that  the 
termini  of  the  proposed  road,  especially  the  terminus  at  the 
Cherry  Run  road,  as  set  forth  in  the  petition  are  uncertain, 
second  that  the  report  does  not  show  that  the  latter  terminus, 
as  fixed  by  the  viewers,  is  the  same  as  that  prayed  for  in  the 
petition. 

1.  The  petition  for  the  view  lies  at  the  foundation  of  all  sub- 
sequent proceedings  and  can  do  no  more  than  to  state  the  be- 
ginning and  ending.  "  They  are  the  initials  which  describe 
the  proceeding  and  limit  the  authority  delegated  by  the  court 
in  its  order  to  the  viewers  :  "  Road  in  Lower  Merion,  58  Pa. 
66,  and  cases  there  cited  ;  Road  in  O'Hara  Township,  152  Pa, 
319  ;  Derry  Township  Road,  11  Pa.  Superior  Ct.  232 ;  Road 
in  Dunbar  Twp.,  12  Pa.  Superior  Ct.491;  Crescent  Township 
Road,  18  Pa.  Superior  Ct.  160  ;  Sewickley  Township  Road,  23 
Pa.  Superior  Ct.  170.  Reasonable  certainty,  therefore,  in  the 
description  of  the  termini  in  the  petition  is  requisite.  But  math- 
ematical precision  often  would  be  impracticable,  and  the  fore- 
going, as  well  as  other  cases,  show  that  it  is  not  absolutely  in- 
dispensable :  Springfield  Road,  73  Pa.  127 ;  Road  in  South 
Abington  Twp.,  109  Pa.  118  ;  Road  in  Sterrett,  114  Pa.  627  ; 
Cassville  Boro.  Road,  4  Pa.  Superior  Ct.  511 ;  Trickett  on 
Roads,  25,  etc.  Where  the  objection  urged  against  the  suffi- 
ciency of  the  description  in  the  petition  is  based  on  allegations 
of  fact  outside  of  the  record,  the  decision  of  the  quarter  sessions 
overruling  it  will  not  be  reversed  unless  manifest  error  has  been 
committed ;  this  for  the  obvious  reason  that  that  court  having 
the  evidence  before  it  is  in  a  better  position  to  judge  of  the  meri- 
toriousness  of  the  objection  than  we  are  without  it :  Rostraver 
Township  Road,  21  Pa.  Superior  Ct.  195,  and  cases  there  cited. 

2.  With  regard  to  the  designation  of  the  termini  in  the  re- 
port we  repeat  what  we  said  in  Hector  Township  Road  No.  1, 
19  Pa.  Superior  Ct.  120  :  "  It  is  sufficient  if  there  be  substan- 
tial conformity  between  the  petition  and  the  report  and  if  they 
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be  described  so  that  the  road  can  be  located  with  reasonable 
certainty.  If  there  is  substantial  conformity  between  the  pe- 
tition and  the  report,  and  either  terminus  is  definitely  fixed  in 
the  report,  a  defect  in  the  description  of  the  other  terminus  is 
not  necessarily  fatal ;  for  this  may  be  ascertainable  by  tracing 
the  courses  and  distances  reported :  Bean's  Road,  35  Pa.  280 ; 
Road  in  Sterrett,  114  Pa.  627,  633.  See  also  Road  in  Dunbar 
Township,  12  Pa.  Superior  Ct.  491,  at  p.  494 ;  Roche's  Private 
Road,  10  Pa.  Superior^  Ct  87."  No  objection  has  been  or  can 
be  made  to  the  sufficiency  of  the  description  of  the  road  as  laid 
out  by  the  viewers ;  nor  do  we  think,  taking  the  report  as  a 
whole,  that  the  objection  that  it  does  not  show  that  the  ter^ 
minus  in  the  Cherry  Run  road,  as  fixed  by  the  viewers,  is  the 
same  as  that  prayed  for  is  valid.  True,  they  do  not  mention 
the  red  tank  but  they  do  declare  in  substance  and  effect  that 
the  road  laid  out  by  them  is  identical  with  that  prayed  for. 
The  learned  judge  below  correctly  and  concisely  sums  up  the 
discussion  by  saying  that  they  *'  designated  definitely  the  point 
of  beginning  as  being  not  only  near  William  Cromack's  house, 
but  of  a  certain  distance  on  a  certain  bearing  from  the  northerly 
line  of  Fred  Bassett's  lot.  An  examination  of  the  report,  in- 
cluding the  draft  thereto  attached,  leaves  no  uncertainty  as  to 
the  point  of  beginning  and  this  point  harmonizes  with  that  de« 
scribed  in  the  petition. 

3.  At  the  time  the  petition  was  presented  there  was  attached 
to  it  the  following,  signed  by  all  the  commissioners  of  Corn 
planter  township,  "  And  now,  April  10,  1902,  we,  the  under 
signed  road  commissioners  of  Cornplanter  township,  hereby  ac^ 
cept  notice  of  the  within  petition  and  approve  the  same."  The 
report  of  viewers  further  sets  forth  that  ten  days'  notice  was 
given  to  the  road  commissioners  of  the  time  and  place  of  the 
view  **  and  that  in  pursuance  to  said  notice  a  majority  of  said 
road  commissioners  were  present  at  said  view  and  concurred  in 
the  la3dng  out  of  the  said  road  and  approved  the  same."  The 
commissioners  made  no  application  to  have  the  proceedings  set 
aside,  filed  no  exceptions  to  the  report  and  are  not  complaining 
here.  Under  the  circumstances  we  are  of  opinion  that  the  ap- 
pellant has  no  standing  to  raise  the  objection  that  the  provi- 
sions of  the  Act  of  May  2,  1899,  P.  L.  176,  relative  to  notice 
to  supervisors  were  not  literally  complied  with. 
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4.  While  the  quarter  sessions  may  set  aside  a  report  of  view- 
ers for  the  reason  that  they  made  no  effort  to  obtain  releases 
of  damages,  if  the  extraneous  evidence  warrants  such  a  find- 
ing (North  Union  Township  Road,  150  Pa.  512),  yet  if  the 
court  overrules  the  exception  its  decision  of  the  question  of 
fact  raised  thereby  is  irreviewable  on  appeal.  The  only  ques- 
tion relative  to  this  subject  which  can  be  brought  before  the 
appellate  couit  is  as  to  the  sufficiency  of  the  report,  and  it  has 
been  authoritatively  decided  that  it  is  not  necessary  to  its  va- 
lidity "  that  the  viewers  should  state  in  it  that  they  have  en- 
deavored to  obtain  releases,  nor  that  in  the  assessment  of 
damages  they  have  taken  into  considemtion  the  advantages 
accruing  to  the  landowner  from  the  opening  of  the  road.  It 
will  be  presumed  that  the  viewers  performed  their  duty  and 
that  all  things  were  rightly  done  unless  the  contrary  be 
shown :  "  Road  in  South  Abington  Twp.,  109  Pa.  118  ;  In  re 
Melon  Street,  182  Pa.  397  ;  Road  in  North  Franklin  Twp.,  8 
Pa.  Superior  Ct.  358 ;  Derry  Township  Road,  11  Pa.  Superior 
Ct.  232.  The  presumption  is  aided  in  the  present  case  by  the 
report  for  the  viewers  say :  "  Not  being  able  to  secure  releases, 
and  looking  the  matter  well  over,  they  deemed  the  road  of 
much  more  value  to  the  land  of  the  landowners  than  a  dam- 
age." 

5.  The  principle  is  settled  by  innumerable  decisions  and  is 
JDiade  a  rule  of  court  that  upon  appeal  in  road  proceedings 
"  this  court  will  not  suffer  the  merits  of  the  case  to  be  entered 
into,  nor  reverse  the  order  of  the  quarter  sessions,  unless  for 
some  irregularity  apparent  on  the  record,  or  because  the  court 
below  have  exceeded  their  jurisdiction,  or  have  erred  in  their 
judgment  in  point  of  law :  "  Rule  12.  This  is  all  that  need  be 
said  relative  to  the  exceptions  which  allege  that  this  appellant 
was  entitled  to  substantial  damages,  that  the  road  is  unneces- 
sary for  the  accommodation  of  the  public  and  that  the  expense 
of  opening,  constructing  and  maintaining  the  same  would  be  a 
heavy  and  useless  burden  upon  the  taxpayers. 

6.  The  remaining  exceptions  related  to  the  conduct  of  the 
petitioners  and  viewers.  But  whether  the  viewers  misbehaved 
themselves  or  whether  any  undue  influence  was  brought  to  bear 
upon  them,  was  peculiarly  within  the  province  of  the  quarter 
sessions  to  determine,  and  its  determination  will  not  be  inter- 
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ferred  with  except  for  manifest  and  flagrant  abuse  of  discretion : 
Road  in  Lower  Macungie  Township,  26  Pa.  221.  Under  the 
facts  found  by  the  learned  judge  below  and  set  forth  in  his 
opinion  and  the  decision  of  the  Supreme  Court  in  Road  in 
Dunmore  Township,  7  Atl.  Repr.  193,  and  4  Cent.  Repr.  38,  we 
cannot  say  that  there  was  error  of  that  kind  in  the  overruling 
of  these  exceptions. 

All  assignments  of  error  are  overruled  and  the  order  is  af- 
firmed. 


Cornplanter  Township  Road  (No.  2). 

Road  law— Notice  to  borough  officials— Act  of  Maij  2,  1899,  P.  L.  176. 

There  is  nothing  in  the  title  of  the  Act  of  May  2,  1899,  P.  L.  176,  or  in 
the  body  of  the  act,  which  requires  notice  of  a  proposed  opening  and  con- 
struction of  a  new  road  to  be  given  to  borough  officers.  If  a  borough  has 
actual  notice  of  such  proceedings  and  its  representatives  are  present  at  the 
view,  it  has  no  standing  subsequently  to  object  that  written  notice  was 
not  served  on  its  officers,  and  that  a  duly  attested  copy  of  the  notice  was 
not  filed  in  the  office  of  the  clerk  of  the  quarter  sessions. 

Argued  May  18,  1904.  Appeal,  No.  154,  April  T.,  1904, 
by  Rouseville  Borough,  from  order  of  Q.  S.  Venango  Co., 
dismissing  exceptions  to  report  of  viewers  in  the  matter  of 
Public  Road  in  Cornplanter  Township.  Before  Rice,  P.  J., 
Beaver,  Orlady,  Porter,  Morrison  and  Henderson,  JJ. 
Affirmed. 

Petition  for  public  road  in  Cornplanter  township. 

Among  the  exceptions  filed  to  the  report  were  the  following : 

6.  That  no  notice  of  an  intention  to  present  the  petition  or 
of  the  time  and  place  of  the  view  was  served  on  the  borough 
of  Rouseville. 

7.  That  no  copy  of  a  written  notice  to  the  borough  of  Rouse- 
ville or  any  of  its  officers  or  supervisors,  properly  attested,  has 
been  filed  among  the  records  of  this  court. 

The  court  overiniled  the  exceptions. 

Errors  assigned  among  others  were  in  overruling  the  ex- 
ceptions as  above. 
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F.  W.  Haysj  with  him  Trax  ^  Parker^  for  appellant. 

William  J.  Breenej  with  him  Edmond  O.  BreenCy  for  appel- 
lees. 

Opinion  by  Rice,  P.  J.,  July  28, 1904 : 

In  our  opinion  disposing  of  the  appeal  of  the  Rouseville  Real 
Estate  Company  we  have  passed  upon  all  of  the  questions  raised 
by  this  appellant,  excepting  that  involved  in  the  fourth  and  fifth 
assignments.  Upon  that  question  the  learned  judge  below 
says :  "  The  evidence  shows  that  the  borough  had  notice  of  the 
time  and  place  of  the  view  and  was  represented  thereat  by  its 
burgess  and  two  members  of  a  special  committee  of  three  ap- 
pointed by  the  borough  council  for  that  purpose."  It  is  claimed 
by  the  appellant's  counsel,  however,  that  the  proceedings  are 
fatally  defective  because  the  record  does  not  show  that  written 
notice  was  served  on  the  officer  having  supervision  of  the  high* 
ways  of  the  borough — who  that  officer  was  is  not  stated — ^and 
that  a  duly  attested  copy  thereof  was  filed  in  the  office  of  the 
clerk  of  the  quarter  sessions,  as  required  by  the  act  of  May  2, 
1899,  P.  L.  176.  The  title  of  the  act  is,  "An  act  requiring 
written  notice  to  be  served  upon  supervisors  of  the  proposed 
opening  and  construction  of  new  roads,"  etc.  This  gave  no 
notice  that  the  subject  of  the  proposed  legislation  affected  the 
rights  or  duties  of  boroughs  or  borough  officers,  and  there  is 
nothing  in  the  body  of  the  act  to  show  that  the  legislature  in- 
tended the  law  to  have  a  broader  scope  than  the  title  indicated. 
In  Pennsylvania  supervisors  are  township  officers  having  admin- 
istrative charge  of  its  affairs.  If  the  legislature  had  intended 
the  act  to  apply  to  borough  officers,  we  think  they  would  have  ex- 
pressed their  intention  in  different  terms  and  would  have  des- 
ignated the  particular  borough  officer  upon  whom  notice  should 
be  served.  But  speculation  as  to  whether  the  omission  of 
the  legislature  to  do  so  was  intentional  or  an  inadvertent  mis- 
take would  not  be  profitable,  for  in  either  case  the  omission  is 
not  one  which  the  courts  may  supply  by  construction.  "  A 
case  which  has  been  omitted  is  not  to  be  supplied  merely  be- 
cause there  seems  no  good  reason  why  it  should  have  been 
omitted,  and  the  omission  appears  consequently  to  have  been 
unintentional : "  Endlich  on  Interpretation  of  Statutes,  sec,  18. 


Digitized  by 


Google 


CORNPLANTER  TOWNSHIP  ROAD  (NO.  2).  31 

29,  (1904).]  Opinion  of  the  Court. 

Independently,  however,  of  the  act  of  1899,  it  is  within  the 
power  of  the  quarter  sessions  to  require  notice  to  be  given  to 
the  burgess  or  council  of  a  borough  of  a  proceeding  to  lay  out  a 
road  partly  within  the  borough  and  partly  in  a  township.  But 
in  this  case,  according  to  the  undisputed  facts  found  by  the 
court  and  set  forth  in  its  opinion,  the  borough  not  only  had 
notice  but  its  representatives  were  present  at  the  view.  There- 
fore the  borough  has  no  substantial  cause  for  complaint,  and  as 
the  act  of  1899  does  not  apply  to  boroughs  the  technical  ob- 
jection that  a  duly  attested  copy  of  notice  was  not  filed  is  not 
valid. 

AU  the  assignments  of  error  are  overruled  and  the  order  is 
affirmed. 


Fellers  v.  Warren  Street  Railway  Company,  Appellant. 

Negligence — Railways — Track  an  sidewalk. 

In  an  action  against  a  street  railway  company  to  recover  damages  for 
personal  injuries,  it  appeared  that  at  the  point  where  the  accident  occurred, 
the  defendant  company  maintained  a  curved  switch  from  the  main  track 
over  the  sidewalk  of  a  street  to  its  bam.  It  was  customary  to  run  cars 
at  a  slow  and  carefxii  speed  over  the  switch;  and  plaintiff  knew  of  thb 
custom.  On  the  evening  of  the  accident  plaintiff  approached  the  switch 
on  the  sidewalk.  She  stopped,  saw  a  car  some  distance  off  and  judged 
that  she  was  in  perfect  safety  in  attempting  to  cross.  The  car,  however, 
was  being  moved  at  an  excessive  rate  of  speed  and  without  giving  any 
signal.  As  plidntiff  passed  the  last  rail,  the  fender  of  the  car  struck  her. 
Hdd,  that  the  question  of  defendant's  negligence  and  plaintiff's  contrib- 
utory n^gence  was  for  the  jiuy,  and  that  a  verdict  and  judgment  for 
plaintiff  should  be  sustained. 

Argued  May  18, 1904.  Appeals,  Nos.  88  and  89,  April  T., 
1904,  by  defendant,  from  judgment  of  C.  P.  Wairen  Co., 
June  T.,  1908,  No.  40,  on  verdict  for  plaintiff  in  case  of  A. 
Clark  Fellers  and  Mena  Fellers,  by  her  father  and  next  friend, 
A.  Clark  Fellers,  v.  Warren  Street  Railway  Company.  Before 
Rice,  P.  J.,  Beaver,  Oelady,  Portbb,  Morbison  and 
Henderson,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.    Before 

LiNDSEY,  P.  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  A.  Clark  Fellers  for  $275,  and 
for  Mena  Fellers  for  $600.     Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

W.  H.  Bicey  with  him  W.  Z>.  Hinckley  and  J.  H,  Alexander^ 
for  appellant,  cited :  Ehrisman  v.  East  Harrisburg  City  Pass. 
Ry.  Co.,  150  Pa.  180 ;  Wheelahan  v.  Philadelphia  Traction 
Co.,  150  Pa.  187  ;  Omslaer  v.  Traction  Co.,  168  Pa.  519 ; 
Burke  v.  Traction  Co.,  198  Pa.  497 ;  McCracken  v.  Traction 
Co.,  201  Pa.  378 ;  Pieper  v.  Tiuction  Co.,  202  Pa.  100  ;  Kee- 
nan  v.  Tmction  Co.,  202  Pa.  107 ;  Moser  v.  Union  Traction 
Co.,  205  Pa.  481 ;  Trout  v.  Electric  Ry.  Co.,  13  Pa.  Superior 
Ct.  17 ;  McPhilUps  v.  Traction  Co.,  19  Pa.  Superior  Ct.  223 ; 
Potter  V.  Scranton  Ry.  Co.,  19  Pa.  Superior  Ct.  444. 

D.  U.  Arirdj  with  him  C.  E.  Bordwell  and  Edward  Lindsey^ 
for  appellee. 

Opinion  by  Orlady,  J.,  July  28, 1904  : 

The  single  assignment  of  error  in  this  cfise  is  the  refusal  of 
the  court  to  affirm  the  defendant's  point,  to  wit:  "  Under  all  the 
evidence,  the  verdict  should  be  in  favor  of  the  defendant." 
The  inquiRy  is  narrowed  to  the  statement  of  the  question  in- 
volved,— "  is  it  the  duty  of  persons  about  to  cross  a  railroad 
track  to  look  out  for  approaching  cars  before  stepping  upon 
the  track?"  If  this  presentation  of  the  question  embraced  all 
that  was  raised  by  the  record,  it  might  easily  be  answered  in 
the  affirmative,  as  the  decisions  in  this  state  are  to  the  effect 
that  it  is  the  duty  of  a  traveler  about  to  drive  across  a  street 
railway,  to  look,  and  listen  at  the  edge  of  the  track,  and  his 
neglect  to  do  so  is  negligence  per  se  :  Ehrisman  v.  East  Harris- 
burg City  Pass.  Railway  Co.,  150  Pa.  180.  And  that  a  traveler, 
upon  a  highway,  about  to  cross  the  track  of  a  street  railway,  is 
bound  to  look  just  as  he  approaches  the  first  rail  of  the  track: 
McCracken  v.  Traction  Company,  201  Pa.  378.  The  duty  to 
look  for  an  approaching  car  is  an  absolute  duty,  and  failure  to 
do  so  is  negligence  per  se.     This  duty  is  not  performed  by 


Digitized  by 


Google 


FELLERS  V.  WARREN  ST.  RY.  CO.,  AppeUant.         33 

31,  (1904).]  Opinion  of  the  Court. 

looking  when  first  entering  on  the  street,  but  continues  until 
Ae  track  is  reached  :  Moser  v.  Union  Traction  Company,  205 
Pa-  481 ;  Trout  v.  Altoona,  etc.,  Railway  Company,  13  Pa.  Su- 
perior Ct.  17. 

Many  other  cases  might  be  cited  reiterating  the  same  declara- 
tions of  duty,  but  they  all  refer  to  cases  where  the  railroad 
track  was  approached  by  the  driver  or  traveler  on  a  pavement 
or  highway,  when  the  car  which  produced  the  injury  was  on 
its  usual  traffic  course.  The  facts  in  the  present  case  distin- 
guish it  from  any  that  has  been  brought  to  our  attention. 

On  January  25,  1903,  Miss  Fellers,  accompanied  by  an  es- 
cort, was  walking  on  the  pavement  on  a  principal  street  of  the 
town  of  Warren  about  eight  o'clock  in  the  evening,  and  just 
as  she  passed  the  last  rail  of  the  track  the  fender  of  the  ca( 
struck  her  and  caused  serious  injuries. 

This  track  (a  curved  switch  from  the  main  line  of  the  street 
railway  to  its  bam)  on  which  the  car  was  running  was  located 
across  the  public  sidewalk  or  pavement,  and  used  only  at  ir- 
regular intervals  in  transferring  cars  to  and  from  the  main  line. 
When  the  plaintiff  and  her  friend  were  about  ten  to  twelve 
feet  from  the  first  rail  of  the  track,  and  near  to  the  comer  of 
the  sidewalk,  they  heard  a  car  approaching  from  the  rear,  and 
when  they  stopped  the  car  was  at  the  farUier  end  of  a  bridge, 
a  distance  of  about  400  feet ;  they  then  resumed  their  walk 
and  were  struck  by  a  car  that  was  moving  at  an  excessive  rate 
of  speed,  without  lights,  and  without  giving  a  signal  by  bell, 
gong  or  whistle.  The  track  was  wet  and  slippery,  and  after 
striking  the  plaintiff  the  car  ran  into  the  barn,  a  distance  of 
about  eighty-six  feet  farther.  The  negligence  of  the  company, 
in  the  management  of  the  car,  was  so  clearly  established  tliat 
the  defendant  did  not  attempt  to  explain  it  and  relied  on  estab- 
lishing the  contributory  negligence  of  the  plaintiff. 

The  plaintiff  proved  by  a  number  of  witnesses — some  of  whom 
had  been  motormen  of  the  defendant  company — that  it  had 
been  customary  in  running  the  cars  from  the  ti-ack  to  the  car 
bam,  to  cross  the  pavement  slowly  and  carefully ;  that  the  ap- 
proach to  the  switch  was  down  grade,  and  that  the  car  was 
mnning  at  as  high  a  rate  of  speed  when  it  struck  the  plaintiff 
as  was  usual  on  the  main  line.  The  plaintiff  and  her  escort 
testified  that  they  were  well  acquainted  with  the  location  and 
Vol.  XXVI— 3 
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the  manner  in  which  the  cars  were  transferred  from  the  main 
line  to  the  car  bam,  and  that  if  this  car  had  been  running  at  a 
reasonable  rate  of  speed  they  would  have  passed  the  track  in 
safety. 

It  is  well  recognized  that  a  street  car  on  its  own  line  has  a 
superior  right  to  a  traveler  on  foot  or  in  a  vehicle.  It  must 
also  be  conceded  that  this  car  had  a  superior  right  to  the  use 
of  this  track  as  against  this  plaintiff.  The  speed  of  this  car 
should  have  been  within  the  control  of  the  motorman ;  the  ap- 
pliances governing  it  were  at  hand  and  should  have  responded 
promptly  to  his  direction ;  it  was  his  duty  to  have  been  vigilant 
in  order  to  have  avoided  a  collision,  especially  where  the  track 
crossed  the  pavement  or  footway.  The  plaintiff  in  this  case 
was  bound  to  exercise  ordinary  and  reasonable  care.  Under 
the  circumstances  and  in  the  light  of  the  testimony  of  all  the 
witnesses,  the  statement  that  she  thought  she  was  in  perfect 
safety  would  readily  be  accepted  as  true.  While  the  use  of 
the  track  was  to  be  expected  at  any  time,  she  had  a  right  to 
rely  on  her  knowledge  of  the  manner  in  which  the  cars  were 
taken  to  the  car  barn — ^at  a  slow  and  careful  speed — which 
custom  was  confirmed  by  all  the  witnesses  who  testified  on  the 
subject.  It  was  purely  a  question  of  facts,  whether,  in  the 
light  of  her  knowledge  of  the  surroundings,  and  use  of  the 
switch,  she  was  guilty  o^  contributory  negligence  in  passing 
along  the  pavement  over  the  switch  track  after  she  stopped 
about  ten  feet  from  the  rail  and  saw  an  approaching  car  on  the 
main  line  about  400  feet  distant  from  her,  and  this  was  fully 
and  fairly  submitted  to  the  jury. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Shearer's  License. 

Liquor  law — Refusal  of  license — Regularity  of  proceedings — Duplication 
of  names  of  remonstrants. 

Where  the  record  of  an  application  for  a  liquor  license  shows  that  the 
license  was  refused  after  hearing,  and  the  record  is  regular  in  every  partic- 
ular, the  appellate  court  will  not  reverse  the  order  because  names  of  remon- 
strants were  duplicated. 
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Upon  appeal  the  presumption  arising  from  a  regular  record  is  that  the 
court  below  had  due  regard  to  the  number  and  character  of  the  petitioners 
for  the  license,  and  that  the  license  was  refused  for  a  legal  reason  and  not 
arbitrarily. 

Argued  May  18, 1904.  Appeal,  No.  3,  April  T.,  1904,  by 
Thomas  Shearer,  from  order  of  Q.  S.  Allegheny  Co.,  March  T., 
1904,  No.  836,  refusing  a  liquor  license.  In  re  Application  of 
Thomas  Shearer.  Before  Rice,  P.  J.,  Beaver,  Oelady,  Pob- 
TBR,  MoEBisoN  and  Henderson,  JJ.    Affirmed. 

Application  for  a  retail  liquor  license. 

From  the  record  it  appeared  that  a  remonstrance  was  filed 
against  the  application,  and  that  many  of  the  names  signed  to 
the  remonstrance  were  duplicated. 

The  court  refused  the  license. 

Error  assigned  was  the  order  of  the  court. 
David  B.  MaxweU^  for  appellant 

Per  Curiam,  July  28, 1904 : 

The  i-ecord  in  this  case  shows  that  the  license  was  refused 
after  hearing,  and  is  regular  in  every  particular.  But  says 
counsel :  "If  we  could  imagine  an  applicant  for  license  filing 
a  petition  with  the  names  in  duplicate,  as  was  done  by  the  re- 
monstrants in  this  case,  and  the  fact  should  come  to  the  atten- 
tion of  the  court,  that  fact  alone  should  prevent  the  license. 
Why  then  should  it  not  work  the  other  way,  and  the  applicant 
be  given  the  benefit  of  the  issue  when  no  other  questions  were 
raised  against  him  ? ''  The  answer  is  plain  enough.  Assuming 
for  a  moment  that  in  view  of  the  objection  above  stated  the 
court  ought  to  have  dismissed  the  remonsti^ance  from  consider- 
ation, it  was  still  within  its  discretionary  power  to  refuse  the 
license,  if  from  the  evidence  given  on  the  hearing  or  its  own 
knowledge  it  determined  that  the  applicant  was  not  a  fit  per- 
son, or  that  his  house  was  not  necessary  for  the  accommodati6n 
of  the  public :  Kelminski's  License,  164  Pa.  231 ;  Common- 
wealth V.  Kerns,  2  Pa.  Superior  Ct.  59 ;  Miller's  License,  8  Pa. 
Superior  Ct.  223 ;  Netter  s  License,  11  Pa.  Superior  Ct.  566, 
and  cases  there  cited ;  Brown's  License,  18  Pa.  Superior  Ct. 
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409 ;  Chambers's  License,  18  Pa.  Superior  Ct.  412.  As  the 
court  might  do  this  in  the  absence  of  any  remonstrance,  a 
fortiori  it  could  do  it  although  the  remonstrance  was  defec- 
tive. Neither  by  their  consent  nor  by  their  misconduct  can 
the  remonstrators  limit  the  discretionaiy  power  vested  in  the 
quarter  sessions.  The  ingenious  argument  of  appellant's 
counsel  has  failed  to  convince  us  that  there  is  anything  to  dis- 
tinguish this  case  in  principle  from  the  numerous  cases  in 
which  it  has  been  held  that,  upon  appeal,  the  presumption 
arising  from  such  a  record  as  this  is,  that  the  court  had  due 
regard  to  the  number  and  character  of  the  petitioners  for  the 
license,  and  that  the  license  was  refused  for  a,legal  reason  and 
not  arbitrarily. 
The  order  is  affirmed. 


Barnes  Brothers,  Appellant,  v.  Pittsburg  Railway 
Company. 

Negligence — Street  railways — Collision  between  car  and  wagon. 

In  an  action  against  a  street  railway  company  to  recover  damages  for 
the  loss  of  a  horse  and  wagon ,  it  appeared  that  plaintiff's  laundry  wagon 
in  charge  of  its  driver,  was  standing  on  a  street  with  one  wheel  dose  to 
the  curb  and  the  other  a  foot  or  more  over  or  within  the  outside  rail  of 
defendant's  track.  The  driver  stopped  his  wagon  in  front  of  a  house,  de- 
scended from  it  and  inquired  at  an  open  door  for  "  laundry  "  which  he  was 
expected  to  collect,  keeping  his  horse  in  sight  and  within  sound  of  his  voice. 
He  received  the  reply  that  there  was  none  and  returned  to  his  wagon,  and 
just  as  he  was  about  to  mount  it,  saw  a  car  rapidly  approaching  and, 
finding  that  he  would  not  have  time  to  get  control  of  his  horse  and  get 
out  of  the  way  of  the  car,  drew  back,  when  the  wagon  was  immediately 
demolished  and  the  horse  killed.  The  car  was  on  a  descending  grade  but 
reached  the  bottom  of  the  descent  almost  immediately  after  colliding  with 
the  wagon  and  commenced  the  ascent  of  a  rising  grade,  the  car  not  being 
stopped  until  it  had  gone  204  feet  beyond  the  point  at  which  the  collision 
occurred.  It  was  about  six  o'clock  of  a  January  evening.  It  was  grow- 
ing dark  but  the  street  was  well  lighted  and  the  evening  was  clear,  /f  cW,  that 
the  case  was  for  the  jury,  and  that  it  was  error  to  enter  a  compulsory  non- 
suit. Gilmore  v.  Federal  Street,  etc..  Pass.  Ry.  Co.,  163  Pa.  31,  distin- 
guished. 

Submitted  April  15,  1904.     Appeal,  No.  54,  April  T.,  1904, 
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by  plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1902,  No.  383,  refusing  to  take  off  nonsuit  in  case  of  Barnes 
Brothers  Company  v.  Pittsburg  Railway  Company.  Before 
Rice,  P.  J.,  Beavek,  Orlady,  Smith,  Porter,  Morrison 
and  Henderson,  J  J.    Reversed. 

Trespass  to  recover  damages  for  the  loss  of  a  horse  and 
wagon.    Before  Collier,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take'  off. 

Hrror  assigned  was  refusal  to  take  off  nonsuit. 

Dunn  ^  Moorheady  for  appellant,  cited :  Ehrisman  v.  Ry. 
Co.,  150  Pa.  180;  Penua.  R.  R.  Co.  v.  Werner,  89  Pa.  59; 
Davidson  v.  Traction  Co.,  4  Pa.  Superior  Ct.  86  ;  Kestner  v. 
Tractioa  Co.,  158  Pa.  422 ;  Jensen  v.  St.  Ry.  Co.,  24  Pa.  Su- 
perior  Ct.  4. 

Burleihg  ^  Chray^  for  appellee,  cited  :  Gilmore  v.  Ry,  Oo^ 
153  Pa.  31. 

Opinion  by  Beaver,  J.,  July  28, 1904 : 

The  plaintiffs'  laundry  wagon,  in  charge  of  its  driver,  was 
standing  upon  Hawkins  avenue  in  the  borough  of  Braddock, 
with  one  wheel  close  to  the  curb  and  the  other  a  foot  or  more 
over  or  within  the  outside  rail  of  defendant's  track.  The  driv- 
er stopped  his  wagon  in  front  of  a  house,  descended  from  it  and 
inquired  at  an  open  door  for  '*  laundry  "  which  he  was  expect- 
ing to  collect,  keeping  his  horse  in  sight  and  within  sound  of 
his  voice.  He  received  the  reply  that  tliere  was  none  and  re- 
turned to  his  wagon  and  just  as  he  was  about  to  mount  it  saw 
a  car  rapidly  approaching  and,  finding  that  he  would  not  have 
time  to  get  control  of  his  horse  and  get  out  the  way  of  the  car, 
drew  back,  when  the  wagon  was  immediately  demolished  and 
the  horse  killed.  The  car  was  on  a  descending  grade  but 
reached  the  bottom  of  the  descent  almost  immediately  after  col- 
liding with  the  wagon  and  commenced  the  ascent  of  a  rising 
grade,  the  car  not  being  stopped  until  it  had  gone  204  feet  be- 
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yond  the  point  at  which  the  collision  occurred.  It  was  about 
six  o'clock  of  a  January  evening.  It  was  growing  dark  but 
the  street  was  well  lighted  and  the  evening  was  clear.  This  is 
the  plaintiff's  testimony  and  is  to  be  taken  as  verity,  inasmuch 
as  a  compulsory  nonsuit  was  granted,  the  refusal  to  take  it  off 
being  the  only  assignment  of  error. 

Could  a  jury  be  allowed  to  find  the  defendant  guilty  of  neg- 
ligence under  the  facts  stated  ?  Of  this  we  think  there  is  little 
doubt. 

The  court,  however,  evidently  granted  the  nonsuit  upon  the 
theory  that  the  driver  of  the  wagon  of  the  plaintiffs  was  guilty 
of  contributory  negligence  and  that,  therefore,  they  were  not 
entitled  to  recover. 

The  ruling  of  the  court  is  evidently  based  upon  the  case  of 
Gilmofe  v.  Federal  Street,  etc..  Pass.  Ry.  Co.,  153  Pa.  31.  The 
facts  of  that  case,  however,  were  materially  different  from  those 
in  the  case  which  we  are  considering.  In  that  case  the  driver 
left  his  horse  and  wagon  standing  unguarded  upon  the  track  in 
a  narpowand  unlighted  alley  upon  a  dark  night.  He  entered  a 
stable  adjacent  and  remained  there  for  a  time.  How  long  does 
not  appear.  The  horse  was,  therefore,  as  is  said  in  the  opinion 
of  the  Supreme  Court,  unguarded  and  practically  unattended. 
It  does  not  appear  that  the  driver  of  the  wagon  in  that  case 
was  attending  to  any  legitimate  business. 

In  this  case  the  wagon  was  where  it  had  a  right  to  be,  the 
plaintiffs'  driver  was  in  the  pursuit  of  a  legitimate  business ; 
there  was  no  other  way  in  which  his  business  could  be  trans- 
acted. It  was  necessary  for  him  to  alight  to  make  inquiry  for 
the  laundry  which  he  expected  to  receive.  He  was  not  out  of 
sight  or  sound  of  his  horse.  He,  therefore,  had  it  in  a  measure 
and  as  fully  as  possible  under  the  circumstances  under  his  con- 
trol. The  street  was  well  lighted,  an  arc  light  being  about 
sixty-one  feet  from  where  the  wagon  stood  in  the  dii*ection  of 
the  approaching  car.  It  was,  therefore,  in  plain  sight  of  the 
motorman  and  could  have  been  seen  for  600  feet.  How  could 
the  driver  have  acted  differently  from  what  he  did?  There 
was  no  place  on  either  side  of  the  street  where  he  could  stand 
his  wagon  free  of  the  tracks  of  the  defendant  and  the  width 
of  the  street  was  practically  the  same  for  a  mile.  If  the 
plaintiffs'  wagon  had  no  right  to  be  where  it  was  when  struck 
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by  defendant's  car,  the  use  of  the  street  for  a  legitimate  busi- 
ness is  practically  denied  them  and  the  occupancy  of  the  defend- 
ant of  a  narrow  street  with  its  double  track  is  to  be  regarded 
as  exclusiye.  This  would  be  a  practical  denial  of  the  right  of 
the  public  to  the  use  of  the  street. 

We  cannot  think  this  was  such  a  clear  case  of  contributory 
negligence  on  the  part  of  the  driver  as  would  justify  the  court 
in  so  ruling  as  a  matter  of  law.  The  case  in  our  opinion  was 
one  for  the  jury,  under  proper  instructions  as  to  what  consti- 
tuted negligence  on  the  part  of  the  defendant  and  what  contri- 
butory negligence  on  the  part  of  the  plaintiffs. 

The  second  specification  of  error  that  "  the  court  erred  in 
refusing  plaintiffs'  motion  to  take  off  the  compulsory  nonsuit " 
is,  therefore,  sustained.  Judgment  reversed  and  a  new  venire 
awarded. 


Pennsylvania  Mining   Company,   Appellant,  v.  Naomi 
Coal  Company. 

Railroads — Lateral  railroads — Qv>esii(m  for  jury — Estoppel. 

The  necessity  for  a  lateral  railroad  on  the  route  selected  by  the  petitionen 
is  a  question  for  the  jury  under  proper  instructions  by  the  court.  The  fact 
that  the  petitioners  after  an  appeal  had  been  taken  from  a  report  of  viewers 
constructed  a  temporary  road  by  a  roundabout  way,  operated  by  various 
devices,  to  enable  them  to  reach  the  terminus  of  their  projected  line,  will 
not  estop  the  petitioners  from  asserting  its  necessity. 

Argued  April  18,  1904.  Appeal,  No.  93,  April  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  Fayette  Co.,  June  T.,  1903, 
No.  28,  on  veixiict  for  plaintiff  in  case  of  Pennsylvania  Min- 
ing Company  v.  Naomi  Coal  Company.  Before  Rice,  P.  J., 
Beaver,  Orlady,  Smith,  Porter,  Morrison  and  Hender- 
son, JJ.     AflBrmed. 

Appeal  from  jury  of  view.    Before  Umbel,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  refused  binding  instructions  against  the  necessity 
of  the  road. 

Verdict  and  judgment  for  plaintiff  for  $1,440.16.  Defendant 
appealed. 


Digitized  by 


Google 


40   PENNA.  MIN.  CO.,  Appellant,  v.  NAOMI  COAL  CO. 

Assignment  of  Error — Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

Error  assigned  was  in  refusing  instructions  for  plaintiff 
against  the  necessity  of  the  road. 

George  D,  Howell  and  John  G.  McCownell^  with  them  A.  M. 
Neefer^  for  appellant. 

Edwin  Willson  Bot/dj  with  him  A.  Z>.  JSoydy  for  appellee. 

Opinion  by  Beaver,  J.,  July  28, 1904 : 

From  Harvey  v.  Thomas,  10  Watts,  63,  in  which  the  lateral 
railroad  Act  of  May  5, 1832,  P.  L.  501,  was  declared  to  be  coa- 
etitutional,  to  Frick  Coke  Co.  v.  Painter,  198  Pa.  468,  in  which 
it  was  held  that  ^Hhe  necessity  for  a  lateral  railroad  on  the 
route  selected  by  the  petitioner  is  a  question  for  the  jury  under 
proper  instructions  by  the  court,"  through  more  than  a  score 
of  cases,  the  said  act  has  received  careful  consideration  and  a 
construction  of  its  provisions  and  a  determination  of  the  ques- 
tions which  are  likely  to  arise  under  it,  so  that  little  remains 
for  us,  except  to  apply  the  principles  of  these  cases  to  the  one 
under  consideration. 

The  subject  in  general  is  fully  discussed  in  the  charge  of  the 
trial  judge  in  the  court  below  and  with  the  general  features  of 
that  charge  no  fault  is  found. 

The  assignments  of  error  rest  within  a  very  narrow  compass 
and  all  practically  relate  to  the  necessity  of  the  road. 

It  appears  from  the  evidence  that  the  defendant,  after  the 
viewers  appointed  by  the  couit  had  assessed  the  damages  and 
made  their  report  thereon  and  an  appeal  had  been  taken  by  the 
plaintiffs,  constructed  a  temporary  road  by  a  roundabout  way 
operated  by  various  devices  and  different  sorts  of  motive  power, 
so  as  to  enable  them  to  reach  the  terminus  ad  quid  of  their 
originally  projected  line.  The  plaintiff  contended  that,  by 
this  construction  of  a  roundabout  road  or  system  of  roads,  by 
which  the  defendant  accomplished  the  object  originally  intended, 
the  necessity  for  the  route  laid  out  over  the  plaintiff's  land  was 
obviated  and  the  defendant  estopped  from  asserting  its  neces- 
sity. 

The  court,  in  charging  the  jury,  said,  in  reference  thereto: 
**  If  the  Naomi  Coal  Company  were  hindered  and  interfered 
with  in  the  construction  of  this  proposed  road  by  constructicms, 
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legal  or  otherwise,  and  elected  to  construct  such  temporary  lines, 
purely  as  a  temporary  expedient,  as  set  up  in  the  case,  then  we 
say  to  you  that  such  an  election  on  their  part  would  not  operate  to 
estop  them  from  procuring  and  proceeding  to  secure  some  such 
rights  as  they  are  now  endeavoring  to  secure  in  this  case,  unless 
you  should  be  satisfied  that  such  temporary  arrangement  would 
be  a  feasible  means  of  shipping  their  products,  or  such  a  means 
as  ordinarily  prudent  business  men  in  like  business  would  ap- 
prove and  be  willing  to  adopt  as  available." 

This  is  complained  of  and  constitutes  the  first  assignment  of 
error.  But  it  is  simply  saying  in  eflfect,  what  is  so  well  said 
in  Frick  Coke  Co.  v.  Pamter,  198  Pa.  468 :  "  The  necessity  for 
the  lateral  railroad  on  the  route  selected  by  the  petitioner  was 
a  question  for  the  jury  under  proper  instructions  by  the  court. 
The  nature  and  character  of  the  necessity  contemplated  by 
the  statutory  provisions  in  order  to  enable  the  petitioner  to 
secure  the  benefit  of  the  legislation,  was  correctly  and  fully 
explained  to  the  jury."  And  this  explanation  in  the  charge 
of  the  court  below  was  that  *>  the  burden  of  establishing  the 
fact  that  such  railroad  is  necessary  is  on  the  defendant  who 
petitions  for  the  road.  This  necessity,  within  the  meaning  of 
the  act  of  assembly,  is  not  an  absolute  but  a  reasonable  one," 
etc. 

Whether  a  necessity  existed  and  whether  or  not  such  neces- 
sity was  reasonable  was  for  the  jury  and  was  left  for  their  con- 
sideration, with  adequate  instructions  in  the  charge  of  the  trial 
judge.  It  follows  that  the  affirmation  of  the  defendant's  second 
point — "  That,  if  the  jury  believe  the  testimony  on  the  part  of 
the  Naomi  Coal  Company,  the  necessity  of  the  road  is  estab- 
lished " — was  entirely  proper,  and  it  follows  further,  that  the 
refusal  of  the  plaintiff's  point  was  entirely  proper  and  that  its 
affirmance  would  have  been  manifest  error,  the  point  being 
**  That,  under  all  the  evidence  in  the  case,  their  (jury's)  verdict 
must  be  thatpetition  of  Naomi  Coal  Company  for  right  of  way 
must  be  denied."  The  case  was  well  tried  and  submitted  to  the 
jury  under  clear,  comprehensive  and  adequate  instructions. 

The  assignments  of  error  are  all  overruled. 

Judgment  affirmed. 
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•     Bemis,  Appellant,  v.  Shipe. 

Taxation — Real  estate — Personal  property. 

A  stationary  sawmill,  in  which  boilers  are  set  in  masonry,  erected  upon 
lands  belonging  to  another,  held  by  the  owners  of  the  mill  under  a  lease 
and  as  to  which  the  owners  of  the  mill  had  "  the  right  to  remove  at  any 
time  prior  to  April  1,  1906,  any  buildings  erected  by  you  (them)  on  said 
mill  site  and  lumber  yard,"  is  liable  to  taxation  as  real  estate  for  county 
and  township  purposes. 

Argued  May  18, 1904.  Appeal,  No.  126,  April  T.,  1904,  by 
plaintiff,  from  decree  of  C.  P.  Forest  Co.,  Nov.  T.,  1903,  No.  1, 
dismissing  bill  in  equity  in  case  of  J.  M.  Bemis  ahd  Harry  C. 
Bemis,  trading  as  J.  M.  Bemis  &  Son,  v.  H.  A.  Shipe.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  Porter,  Morrison  and  Hen- 
derson, JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 

LiNDSEY,  P.  J.,  found  the  facts  to  be  as  follows : 

1.  The  plaintiffs,  J.  M.  Bemis  &  Son,  purchased  from  tl^e 
Penn  Tanning  Company  a  corporation  organized  and  doing 
business  under  the  laws  of  the  state  of  Pennsylvania,  the 
hemlock  timber  on  warrant  3672,  Jenks  township,  Forest  county, 
Pennsylvania,  by  an  instrument  in  writing  dated  April  8, 1902, 
which  was  duly  executed  by  the  parties. 

2.  Said  instrument  in  writing  contained  the  following  stipu- 
lation :  "  Second  parties  are  to  have  the  privilege  of  using  suf- 
ficient land,  owned  by  first  parties,  for  a  mill  site  -and  lumber 
yard  at  Parrish  with  the  understanding  that  if  they  use  any  of 
the  ground  belonging  to  first  party  that  has  been  previously 
cleared  by  George  W.  Gifford,  they  are  to  pay  first  party  fifty 
dollars."  The  **  second  parties  "  in  said  instrument  are  the 
plaintiffs  in  this  case,  and  the  "  first  parties  "  are  the  Penn 
Tanning  Company. 

3.  Said  instrument  in  writing  was  authorized  by  the  board 
of  directors  of  the  Penn  Tanning  Company,  either  before  its 
execution  or  ratified  by  them  after  its  execution,  according  to 
the  testimony  of  the  president  of  said  corporation,  and  just 
which  he  does  not  remember. 

No  time  for  the  removal  of  the  mill  from  said  premises  was 
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fixed  in  the  said  instrument  of  writing,  but  on  July  28,  1902, 
the  president  of  said  company,  F.  W.  Simmons,  wrote  the  fol- 
lowing letter  to  J.  M.  Bemis  &  Son : 

"  Gentlemen :  Referring  to  the  contract  between  us,  dated 
April  8,  1902,  you  may  retain  the  possession  of  the  mill  site 
and  lumber  yard  until  April  1, 1906,  without  other  charge  than 
that  provided  for  in  the  contract  referred  to.  You  are  also  to 
have  the  right  to  remove  at  any  time  prior  to  April  1, 1906,  any 
buildings  erected  by  you  on  said  mill  site  and  lumber  yard. 

''  Pbnn  Tanning  Company, 
*'By  F.  W.  Simmons,  President." 

4.  During  the  summer  of  1902,  J.  M.  Bemis  &  Son  erected 
a  sawmill  and  equipped  it  with  the  necessary  machinery  on 
warrant  3668  for  the  purpose  of  manufacturing  the  timber  men- 
tioned in  said  instrument  of  writing,  and  have  been,  and  are 
now  engaged  in  manufacturing  the  hemlock  timber  on  war- 
rant 3672.     The  mill  has  a  capacity  of  40,000  feet  per  day. 

5.  Said  mill  and  machinery  was  assessed  to  J.  M.  Bemis  & 
Son  for  the  year  1903,  at  a  valuation  of  f5,000,  upon  which 
county,  school  poor,  and  road  taxes  were  levied,  amounting  in 
the  aggregate  to  JB223.  No  complaint  is  made  as  to  the  cor- 
rectness of  the  valuation. 

6.  The  said  mill  is  what  is  known  as  a  stationary  mill.  The 
boilers  are  set  in  masonry  attached  to  the  ground. 

The  court,  after  referring  to  Northampton  County  v.  Lehigh 
Coal  and  Navigation  Co.,  76  Pa.  461 ;  Patterson  v.  Delaware 
County,  70  Pa.  381 ;  Finan  v.  Bradford  Co.,  6  Pa.  C.  C.  Rep. 
224 ;  Luzerne  Co.  v.  Galland  Bros.  &  Co.,  3  Kulp,  11,  held 
that  the  property  was  real  estate  subject  to  taxation,  and  dis- 
missed the  bill. 

Error  assigned  was  decree  dismissing  the  bill. 

D.  I.  BaU^  for  appellants. — The  mill  in  question  of  the  plain- 
tiffs was  built  upon  the  lands  of  the  Penn  Tanning  Company 
under  a  license  limiting  the  time  within  which  it  might  be  re- 
moved. The  plaintiffs'  property  therein  is  personal  property 
against  which  no  judgment  can  be  a  lien,  which  a  sheriff  may 
sell  upon  a  fi.  fa.  without  an  inquest  or  condemnation,  and 
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which  a  constable  may  sell  upon  an  execution  issued  from  a 
justice  of  the  peace,  after  the  usual  six  days'  notice  of  tjie 
same :  Dalzell  v.  Lynch,  4  W.  &  S.  255 ;  Bismark  Bldg.  & 
Loan  Assn.  v.  Bolster,  92  Pa.  123 ;  Sterling  v.  Com.,  2  Grant, 
162;  Kile  v.  Giebner,  114  Pa.  381;  Williams  v.  Downing, 
18  Pa.  60 ;  Lerew  v.  Rinehart,  3  Pa.  C.  C.  Rep.  60. 

A,  C.  BrowTiy  for  appellee. 

Opinion  by  Beaver,  J.,  July  28, 1004 : 

The  question  mised  by  this  appeal  is,  whether  or  not  a  sta- 
tionary sawmill,  in  which  boilers  are  set  in  masonry,  erected 
upon  lands  belonging  to  another,  held  by  the  owners  of  the 
mill  under  a  lease  and  as  to  which  the  owners  of  the  mill  had 
"  the  right  to  remove  at  any  time  prior  to  April  1,  1906,  any 
buildings  erected  by  you  (them)  on  said  mill  site  and  lumber 
yard,"  is  liable  to  taxation  for  county  and  township  purposes. 

The  plaintiffs  filed  their  bill  against  the  defendant,  praying 
"  that  an  injunction  may  be  issued,  first  preliminary  and  after- 
wards peipetual,  resti*aining  the  defendant,  H.  A.  Shipe,  col- 
lector of  taxes  for  the  township  of  Jenks,  from  collecting  the 
taxes  so  as  aforesaid  assessed  and  levied  against  them,  and  from 
proceeding  upon  his  duplicate  to  collect  the  same." 

It  is  admitted  that  the  right  to  levy  the  tax  in  question  is 
based  upon  the  act  of  Apiil  16,  1834,  P.  L.  609,  entitled  an 
act  *'  relating  to  county  rates  and  levies  and  township  mtes 
and  levies."  By  the  fourth  section  of  said  act,  it  is  made  the 
duty  of  assessors  and  assistant  assessors  of  the  several  counties 
to  take  an  account  of  real  and  peraonal  property  as  follows : 
"  I.  Real  estate,  namely,  all  houses,  lands,  lots  of  ground  and 
ground  rents,  mills  and  manufactories  of  all  descriptions,  all 
furnaces,  forges,  bloomeries,  distilleries,  sugar  houses,  malt 
houses,  breweries,  tanyards  and  ferries.  IL  The  following 
personal  estate,  namely,  all  horses,  mares,  geldings  and  cattle 
above  the  age  of  four  years.  IIL  All  offices  and  posts  of  prof- 
its, professions,  tmdes  and  occupations,  and  all  single  freemen 
above  the  age  of  twenty-one  years  who  shall  not  follow  any 
occupation  or  callings." 

It  is  admitted  that  if  taxes  are  payable  upon  the  property 
referred  to,  the  right  to  assess  the  same  for  that  purpose  is 
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found  in  the  first  paragraph  of  this  section  and,  in  order  to 
justify  the  assessment,  it  can  be  done  only  on  the  ground  that 
the  property  is  real  estate. 

The  entire  argument  of  the  appellants  is  based  upon  the 
premise  that  because,  as  between  the  owners  of  the  lands  and 
the  owners  of  the  mill,  the  latter  can  be  called  personal  prop- 
erty, it  is,  therefore,  personal  property  for  all  purposes,  and 
this  fact  is  determined  by  the  permission  in  a  letter  from  the 
lessors  or  owners  of  the  land  to  the  plaintiffs  to  remove  any 
buildings  erected  by  them  on  the  land  belonging  to  the  owners 
prior  to  April  1,  1906. 

It  may  be  admitted  that,  as  between  the  owners  of  the  land 
and  the  owners  of  the  mill,  the  latter  may  be  regarded  and 
treated  by  them  as  personal  property,  and  yet  it  by  no  means 
follows  that  in  contemplation  of  law  for  other  purposes  it  is 
not  real  estate.  Without  the  express  permission  of  the  owners 
of  the  land  to  remove  the  buildings  prior  to  a  certain  date,  if 
nothing  whatever  had  been  said  in  regard  to  them  in  the  orig- 
inal lease,  they  would  doubtless  belong  to  the  owners  of  the 
land  at  the  expiration  of  the  lease,  as  being  a  part  of  the  real 
estate,  but  such  permission  does  not  change  the  physical  char- 
acter of  the  property,  nor  does  it  in  any  way  change  its  legal 
status,  except  as  between  the  parties  themselves  and  those 
claiming  under  them  and  as  to  the  legal  machinery  through 
which  the  title  of  the  lessees  may  be  transferred  to  creditors 
or  others  who  desire  to  secure  their  rights. 

Under  section  1,  article  nine  of  the  Constitution,  it  is  pro- 
vided, that  "  all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levying 
the  tax."  This  uniformity  means  equality  of  the  burdens  of 
taxation  among  the  taxpayers  of  any  municipality.  It  can 
scarcely  be  conceived  that  the  legislature,  even  without  such 
a  constitutional  provision,  should  intend  to  exempt  from  taxa- 
tion a  building  upon  one  tract  of  land,  because  it  happened  to 
be  erected  upon  a  leasehold,  under  a  concession  of  the  right  to 
remove  it  at  the  termination  of  the  lease,  and  impose  a  tax 
upon  a  precisely  similar  building  on  an  adjoining  tract,  because 
it  was  erected  by  the  owner,  and  yet,  if  the  contention  of  the 
appellants  is  correct,  that  would  be  the  inevitable  result. 

If  this  be  true  of  a  sawmill,  it  would  be  true  also  of  any  other 
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improvements  of  a  permanent  character  and,  if  true  of  a  lease 
for  five  years,  it  would  be  equally  true  of  a  lease  for  100  years ; 
and  this,  carried  to  its  logical  conclusion,  might  remove  any 
portion  of  the  taxable  real  estate  of  any  municipality  from  the 
grasp  of  the  law  for  the  purposes  of  taxation  by  a  simple  agree- 
ment between  the  lessors  and  the  lessees  that,  as  between  them, 
the  improvements  should  be  regarded  as  personal  property  and 
the  lessees  should  be  permitted  to  remove  them  at  the  expira- 
tion of  the  lease. 

It  is  not  contended  by  the  appellants  that  the  Penn  Tan- 
ning Company,  the  owner  of  the  land  under  which  they 
claim  for  a  period  of  years  the  use  thereof  for  the  purpose  of 
sawing  timber  taken  from  the  lands  of  the  owner,  should  pay 
this  tax.  As  we  understand  their  argument,  if  any  tax  is  pay- 
able, it  should  be  paid  by  the  plaintiffs,  but  it  is  gpravely  argued 
that  because,  as  between  the  owner  of  the  land  and  the  owner 
of  the  mill,  the  latter  is  personal  property,  it  should  escape 
taxation  entirely.  To  state  such  a  proposition  is  to  demonstrate 
its  untenable  character.  We  have  no  doubt  that,  within  the 
purview  of  the  law  for  the  purposes  of  assessment  and  taxa- 
tion, the  property,  assessed  to  the  plaintiffs  and  upon  which 
the  taxes,  from  the  payment  of  which  they  seek  to  escape,  have 
been  levied,  is  real  estate  within  the  meaning  of  the  first  para- 
graph of  the  fourth  section  of  the  act  of  April  15, 1834,  supra, 
and  this  would  be  so  if  the  words  '^  mills  and  manufactories  of 
all  descriptions  "  had  not  been  included  thei*ein. 

The  railroad  and  canal  cases  cited  by  the  appellants  have  no 
relevancy  to  the  present  case.  The  ground  upon  which  the 
real  estate  belonging  to  corporations  of  that  kind,  necessary 
for  use  in  the  enjoyment  of  its  corporate  franchises,  is  exempted 
from  taxation  as  real  estate  is  that  the  corporation  pays  tax 
upon  its  capital  stock  and  that,  inasmuch  as  all  the  property 
necessary  for  its  use  in  carrying  out  the  purposes  of  its  incor- 
poration thereby  pays  a  tax  as  personal  property,  it  should  not 
be  subject  to  double  taxation  as  real  estate. 

The  reasoning  in  Patterson  v.  Delaware  County,  70  Pa.  881, 
cited  by  appellants,  in  no  way  helps  their  contention,  but  in  its 
general  trend  as  to  the  necessity  for  equality  in  taxation  clearly 
sustains  the  court  below. 

So  far  as  the  county  and  township  authorities  are  couched, 
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the  mills  of  the  plaintiffs  and  so  mnch  of  the  land  as  they  may 
occupy  in  connection  therewith  are  clearly  real  estate  and  are 
to  be  assessed  and  taxed  as  such,  regardless  of  the  agreement 
between  them  and  the  owner  of  the  land,  by  which,  as  between 
themselves,  the  buildings  erected  by  the  plaintiffs  are  to  be 
regarded  as  personal  property.  This  simple  distinction  removes 
all  difficulty  in  regard  to  the  case  and  justifies  the  assessment 
and  taxation  from  which  the  plaintiffs  seek  to  relieve  them- 
selves by  their  bill. 

All  of  the  assignments  of  error  find  their  root  in  the  one 
proposition  that  the  mill  is  personal  property  and,  therefore, 
cannot  be  taxed.  It  is  not  necessaiy  to  consider  these  assign- 
ments separately  or  at  length.  What  has  been  said  sufficiently 
disposes  of  them  all. 

The  decree  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed, at  the  costs  of  the  appellants. 


Monroe  v.  Monroe,  Appellant  (No.  1). 

Partition — Master — ProsectUian  of  suit — Equity — Owelty — Notice  to  cred- 
itors, 

A  master  in  partition  is  not  obliged  to  stop  proceedings  merely  because 
a  person  who  was  not  a  party  to  the  suit  files  a  biU  in  equity  against  the 
plaintiff  to  stay  proceedings  and  notifies  the  master  of  the  filing  of  the  bill. 

Where  a  master  in  partition  proceedings  accepts  the  bid  of  the  plaintiff^ 
and  awards  one  half  of  the  bid  to  the  defendant  charging  it  on  the  land 
until  it  is  paid,  the  land  is  sufficient  security  for  the  share  of  the  defend- 
ant, and  no  bond  need  be  required  of  the  plaintiff. 

In  partition  proceedings  where  it  appears  that  the  relations  of  plaintiff^ 
and  defendant  are  not  harmonious,  that  defendant  is  in  possession  of  a 
part  of  the  land,  and  that  plaintiff's  bid  for  the  whole  land  is  accepted,  the 
court  will  fix  a  time  within  which  the  defendant's  share  shall  be  paid  to 
him  by  the  plaintiff,  leaving  the  plaintiff  to  his  legal  remedy  to  secure  pos- 
session. 

A  decree  sustaining  a  master's  report  in  partition  will  not  be  reversed 
because  the  master  failed  to  give  notice  to  creditors,  where  there  is  no 
evidence  that  there  were  creditors,  and  it  appeared  that  the  master  made 
proper  searches  for  liens  of  record,  and  found  none. 

Argued  Jan.  14,  1904.  Appeal,  No.  82,  Jan.  T.,  1904,  by 
defendant,  from  decree  ot  C.  P,  Luzerne  Co.,  Dec.  T.,  1901^ 
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No.  4,  dismissing  exceptions  to  master's  report  in  case  of  Mary 
A.  Monroe  v.  Robert  C.  Monroe.  Before  Ricb,  P.  J.,  Beavsb, 
Orlady,  Smith,  Porter,  Morrison  and  Hendbrson,  J  J. 
Affirmed. 

Bill  in  equity  for  partition. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  asfstgned  was  in  dismissing  exceptions  to  master's  re- 
port. 

W.  Alfred  Valentine^  with  him  L.  Floyd  Hess^  for  appellant. 
— ^The  proceedings  in  partition  should  have  been  stayed,  pend- 
ing the  outcome  of  the  bill  in  equity,  and  the  suit  on  the  bond : 
Cowan's  Est.,  184  Pa.  339;  Dresher  v.  Water  Co.,  52  Pa. 
225. 

Where  a  decedent's  realty  is  sold  in  partition  and  the  sale 
is  confirmed  within  two  years  from  the  decedent's  death,  the 
land  is  sold  subject  to  the  lien  of  the  decedent's  debts :  Brick- 
er's  Estate,  22  Pa.  Superior  Ct.  12. 

The  master  should  have  ordered  a  complete  search  for  liens 
and  advertised  the  distribution  of  the  fund  :  Newell  v.  Clark, 
15  W.  N.  C.  167 ;  Reess  v.  Pye,  15  Phila.  16 ;  Beynon's  Est, 
81  Pitts.  L.  J.  (N.  S.)  381 ;  Dresher  v.  Water  Co.,  52  Pa- 
225. 

The  security  for  the  payment  of  the  purchase  money  or 
owelty  should  have  been  required :  Honnett  v.  Thompson,  20 
P.  L.  J.  (N.  S.)  103 ;  Palethorp  v.  Palethorp,  198  Pa.  395 ; 
Christy's  App.,  110  Pa.  538 ;  Davis  v.  Nonis,  8  Pa.  122 ;  Com. 
V.  Royer,  161  Pa.  351 ;  Seaton  v.  Barry,  4  W.  &  S.  183 ;  Com. 
V.  Haffey,  6  Pa.  348;  Stewart  v.  Miller,  4  W.  N.  C.  552; 
Klohs  V.  Reifsnyder,  61  Pa.  240-242 ;  Klinger  v.  Seiwell,  6  Kulp, 
829-832. 

G.  J.  Olarky  for  appellee,  cited :  Gregg's  App.,  20  Pa,  148 ; 
Church's  App.,  13  Atl.  Repr.  756. 

Opinion  by  Beaver,  J.,  July  28, 1904 : 
Plaintiff  filed  her  bill  in  the  court  of  common  pleas  of  Lu- 
zerne county,  pra^ng  far  partition  of  lands  held  by  the  de- 
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fendant  and  herself  as  tenants  in  common.  After  appearance 
by  defendant,  a  decree  in  partition  was  granted  January  6, 
1902,  and  master  appointed. 

At  a  meeting  befoi-e  the  master  April  18, 1902,  at  his  office, 
**  it  was  agreed  by  the  parties  and  their  respective  counsel  as 
follows :  First,  that  the  premises  in  question  cannot  be  divided, 
without  prejudice  to  or  spoiling  the  whole ;  second,  that  the 
master  should  value  from  his  knowledge  acquired  by  inspec- 
tion and  view  and  inquiries." 

April  80, 1902,  H.  H.  Monroe,  father  of  the  defendant,  filed 
a  bill  in  equity,  against  Mary  A.  Monroe,  the  plaintiff  in  the 
bill,  asking  for  partition,  praying  for  an  injunction  to  restrain 
the  present  plaintiff  "from  further  proceeding  in  said  action 
for  partition  until  the  said  claim  of  said  Rolla  6.  Watson  be 
settled  and  satisfied  according  to  law." 

On  May  1, 1892,  when  the  parties  appeared  before  the  mas- 
ter under  a  rule,  it  is  alleged  that  notice  of  the  filing  of  this 
bill  was  given  to  the  master.  A  copy  of  the  bill  was  submit- 
ted and,  the  defendant  having  refused  to  bid,  he  allotted  the 
premises  to  the  plaintiff,  Mary  A.  Monroe,  at  her  bid  of 
$2,150,  which  was  the  valuation  made  thereon  by  the  master. 

A  tentative  distribution  of  the  bid  of  the  plaintiff  was  made 
by  the  master  after  due  notice  to  and  appearance  on  behalf  of 
both  parties.  In  his  report  on  distribution  he  found,  as  matter 
of  fact :  '*  1.  The  relations  between  the  plaintiff  and  the  de- 
fendant in  this  action  are  unfriendly  and  hostile.  2.  Both 
parties  live  on  the  premises  in  controversy  but  in  separate 
houses."  After  deducting  costs,  which  were  not  objected  to, 
there  remained  of  the  purchase  money  $2,000,  which  was,  of 
course,  equally  divided.  The  master  added:  "As  Mary  A. 
Monroe  has  been  allotted  the  property,  the  amount  due  her  is 
merged.  The  amount  due  Robert  C.  Monroe  should  be  charged 
on  the  property  as  owelty  and  should  be  paid  within  thirty 
days  after  he  shall  vacate  the  premises  and  surrender  possession 
thereof  to  Mary  A.  Monroe,  her  heirs  or  assigns." 

Numerous  exceptions  were  filed  to  the  master^s  report  which 
were  disposed  of  by  him  whose  disposition  of  them  was  con- 
firmed by  the  court  below.  The  substance  of  these  exceptions 
is  contained  in  the  assignments  of  error  which,  in  effect,  are : 
(1)  That  the  master  refused  to  take  oflBcial  notice  of  and  be 
Vol.  XXVI — 4 
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governed  by  the  bill  in  equity  filed  by  H.  H.  Monroe  v.  Mary 
A.  Monroe,  the  plaintiff  in  the  partition  bill;  (2)  that  the 
master  erred  in  making  distribution  "  before  the  plaintiff  had 
given  security  for  the  payment  of  the  purchase  money  and  be- 
fore the  terms  of  the  payment  of  the  purchase  money  were  as- 
certained or  any  decree  made  obliging  her  to  pay  the  purchase 
money ;  (3)  in  imposing  conditions  upon  the  defendant's 
right  to  a  decree  for  his  share  of  the  purchase  money  until  he 
should  remove  from  the  premises  and  surrender  the  same  to 
the  plaintiff  and  that  no  interest  should  be  paid  to  him  in  the 
meantime ;  and  (4)  in  undertaking  to  make  distribution  of  the 
land,  without  giving  notice  to  the  creditors  of  either  the  plain- 
tiff or  the  defendant  or  the  parties  from  whom  they  acquired 
title." 

1.  The  disposition  of  the  case  of  Monroe  v.  Monroe,  infra, 
the  opinion  in  which  is  filed  herewith,  disposes  of  the  first  as- 
signment of  error.  The  master  was  not  bound  to  take  notice 
of  the  bill  filed  by  H.  H.  Monroe.  He  was  not  in  any  way  a 
party  to  it  and  was  acting  under  a  decree  of  the  court,  whose 
mandate  it  was  his  duty  to  obey  until  his  hand  was  stayed  by 
the  court  which  appointed  him  or  by  superior  authority. 

2.  The  Act  of  July  7,  1885,  P.  L.  267,  makes  no  provision 
for  security  for  the  payment  of  owelty  other  than  that  the  mas- 
ter after  "  such  partition  and  valuation  has  been  made  shall 
award  and  allot  the  said  purparts  to  and  among  the  parties 
entitled,  together  with  the  sum  to  be  charged  thereon  and 
payable  as  and  for  owelty  of  partition."  In  this  case  the  land 
was  abundant  security  for  tlie  share  of  the  defendant. 

So  far  as  the  distribution  is  concerned,  it  was  merely  tenta- 
tive and  was  a  schedule  by  which  the  plaintiff  was  enabled  to 
pay  under  authoritative  sanction  the  costs  of  the  proceedings, 
including  the  master's  compensation.  We  cannot  see  that  the 
defendant  is  in  any  way  harmed  by  the  distribution.  It  is  the 
only  one  which  could  have  been  made  under  any  circumstances, 
unless  the  rights  of  others  intervened,  and  of  this  there  is  no 
intimation  in  the  exceptions  which  were  taken. 

3.  Under  the  circumstances,  the  master  having  found  that 
the  relations  between  the  parties  were  not  harmonious  and  that 
the  defendant  was  in  actual  possession  of  the  premises,  we  can 
see  nothing  inequitable  in  requiring  him  to  deliver  possession 
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before  the  payment  of  owelty  due  bim ;  but,  inasmuch  as  the 
time  for  the  payment  should  be  definitely  fixed  and  defendant 
has  a  complete  legal  remedy  through  which  she  can  obtain  pos- 
session, we  will  modify  the  decree  as  to  the  time  of  payment 
of  owelty  so  that  no  possible  injustice  can  be  done. 

4.  The  plaintiff  is  not  injured  in  any  way,  even  if  no  notice, 
such  as  he  alleged  should  be  given,  was  given  to  possible  cred- 
itors. There  is  no  suggestion  that  there  are  creditors  and  none 
are  complaining.  The  master  seems  to  have  made  proper 
search  as  to  whether  or  not  there  were  any  liens  of  record  and, 
finding  none,  he  awarded  the  entire  fund  for  distribution, 
save  what  was  merged,  to  the  defendant.  Of  this  he  has  no 
right  to  complain. 

None  of  the  assignments  of  eiTor  have  substantial  merit  and 
the  decree  of  the  court  below  is,  tliei-efore,  affirmed,  except 
only  as  to  the  payment  of  owelty,  as  to  which  the  decree  is 
modified  so  as  to  require  the  same  to  be  paid  by  the  defendant 
to  the  plaintiff  within  thirty  days  from  the  date  of  this  decree. 
Costs  to  be  paid  by  the  appellant. 


Monroe,  Appellant,  v.  Monroe  (No.  2). 

Equify — Injunction — Partition — Fraud — Decedent* s  estates. 

A  court  of  equity  has  jurisdiction  to  restrain  the  sale  of  the  real  estate  of 
a  decedent  who  in  his  lifetime  has  conveyed  the  same  to  another,  with  a 
view  of  defrauding  his  creditors,  the  vendee  or  grantee  in  the  deed  having 
knowledge  of  the  fraud  and  the  estate  of  the  decedent  being  insolvent,  par- 
ticularly where  the  creditor  has  a  lien  upon  the  land  ;  but  this  nde  has  no 
application  to  a  case  where  a  person  seeking  by  bill  in  equity  to  enjoin  par- 
tition proceedings  alleges  that  he  and  decedent  were  jointly  liable  as  execu- 
tors, that  the  land  was  conveyed  by  decedent  for  the  purpose  of  escaping 
liability  and  that  if  judgment  were  entered  against  the  executors,  the  com- 
plainant would  become  a  creditor  by  subrosjation  of  the  decedent's  estate, 
without  any  allegation,  however,  that  he  had  paid  anything,  that  he  was 
liable  to  pay  an3rthing,  that  he  would  pay  anything,  or  that  he  could  pay 
anything. 

Argued,  Jan.  14,  1904.  Appeal,  No.  33,  Jan.  T.,  1904,  by 
plaintiff,  from  decree  of  C.  P.  Luzerne  Co.,  May  T.,  1902,  No. 
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10,  dismissing  bill  in  equity  in  case  of  H.  H.  Monroe  v.  Mary  A. 
Monroe.  Before  Rice,  P.  J.,  Beaver,  OrI/Ady,  Smith,  Por- 
ter, Morrison  and  Henderson,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  partition  proceed- 
ings. 

The  facts  appear  by  the  opinion  of  the  Saperior  Court. 

Error  (MHgned  was  decree  of  the  court 

W.  Alfred  Valentine^  with  him  L.  Floyd  Hess,  for  appellant 

G.  J.  Clark,  for  appellee. 

Opinion  by  Beaver,  J.,  July  28, 1904 : 

A  court  of  equity  undoubtedly  has  jurisdiction  to  restrain  the 
sale  of  the  real  estate  of  a  decedent  who  in  his  lifetime  has 
conveyed  the  same  to  another,  with  a  view  of  defrauding  his 
creditora,  the  vendee  or  grantee  in  the  deed  having  knowledge 
of  the  fraud  and  the  estate  of  the  decedent  being  insolvent, 
particularly  where  the  creditor  has  a  lien  upon  the  land: 
Fowler's  Appeal,  87  Pa.  449 ;  Houseman  v.  Grossman  et  al., 
177  Pa.  463 ;  Cairns  v.  Ingram,  8  Pa.  Superior  Ct  614.  See 
also  Orr  v.  Peters,  197  Pa.  606. 

Does  the  plaintiff  here  come  within  the  protection  of  these 
and  similar  cases  ? 

The  plaintiff  alleges  in  his  bill  that  he  and  his  brother  W. 
R.  Monroe  acquired  title  by  descent  from  their  father,  S.  F. 
Monroe,  deceased,  *'  to  a  certain  farm  in  the  township  of  Hunt- 
ington, known  as  the  Monroe  homestead  and,  excepting  said 
farm,  there  remains  no  further  estate  of  said  S.  F.  Monroe,  de- 
ceased, to  satisfy  any  judgment  that  said  Rolla  B.  Watson  may 
secure  in  his  suit  on  a  bond  given  by  said  S.  F.  Monroe  in  his 
lifetime  as  the  surety  of  A.  B.  Watson,  as  the  guardian  of 
Rolla  B.  Watson." 

He  further  alleges  that,  for  a  valuable  consideration,  he  sold 
his  undivided  one  half  interest  in  said  farm  to  Robert  C.  Mon- 
roe and  that  his  brother,  W.  R.  Monroe,  deceased,  in  his  life- 
time conveyed  his  undivided  one  half  interest  in  said  farm  to 
Mary  A.  Monroe,  his  wife,  by  deed  dated  December  24,  1900, 
without  consideration  and  for  the  purpose  of  escaping  his  liabil- 
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ity  for  the  indebtedness  alleged  to  be  due  from  the  said  S.  F. 
Monroe,  surety  as  aforesaid,  and  that  his  wife  knew  of  this 
fact. 

He  further  alleges  that  Rolla  B.  Watson,  the  ward  of  A.  B. 
Watson,  has  brought  suit  upon  the  bond  of  his  guardian,  in 
which  the  said  S.  F.  Monroe  is  surety,  against  him  and  the  ad- 
ministrator of  the  estate  of  W.  R.  Monroe,  deceased.  He  also 
asserts  that,  upon  exceptions  filed  to  the  account  of  himself 
and  W.  R.  Monroe,  as  executors  of  said  S.  F.  Monroe,  the 
orphans'  court  of  Luzerne  county  entered  a  judgment  against 
them  for  the  sum  of  $2,555.38,  which  said  judgment,  as  appears 
elsewhere  in  the  record,  was  made  up  of  surcharges  made 
against  them,  because  the  said  estate  was  insolvent. 

The  plaintiff  further  represents  that  Mary  A.  Monroe,  the 
defendant,  has  commenced  proceedings  in  partition  against 
Robert  C.  Monroe  and  that  a  master  has  been  appointed  to 
make  partition  and  allotment  of  said  homestead  farm  of  said 
S.  F.  Monroe,  deceased;  *^that  the  master  has  found  that  the 
same  cannot  be  divided,  has  valued  the  same  at  $2,150,  and  has 
fixed  the  first  day  of  May  next  for  the  purpose  of  making 
allotment  of  said  farm.'^ 

He  closes  his  bill  with  this  allegation :  *'  That,  if  said  land 
be  allotted  to  said  plaintiff  (plaintiff  in  the  proceedings  in  par- 
tition) or  sold  to  a  stranger,  your  orator  is  informed  by  coun- 
sel and  believes  that  the  same  will  be  discharged  from  the  lien 
and  collection  of  any  indebtedness  which  the  said  Rolla  B. 
Watson. may  eventually  establish  against  your  orator  and  his 
said  deceased  co-executor." 

It  is  not  necessary  for  us  to  determine  what  standing  Rolla 
B.  Watson,  were  he  the  plaintiff,  alleging  the  facts  above  re- 
cited, might  have  under  the  principles  decided  in  the  cases 
quoted  above.  Even  he,  however,  would  have  no  lien  upon 
the  land,  the  statutory  period  within  which  such  a  lien  exists 
having  long  since  expired. 

Upon  the  facts,  as  stated  by  the  plaintiff  in  his  bill,  the  situa- 
tion is  this :  If  Rolla  B.  Watson  should  succeed  in  recovering 
judgment  against  the  executors  of  S.  F.  Monroe  and,  if  the 
plaintiff  should  pay  that  judgment,  he  would,  by  right  of  sub- 
rogation, if  such  right  were  asserted,  become  a  creditor  of  the 
estate  of  his  deceased  brother.     He  nowhere  alleges  in  his  bill, 
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however,  that  he  has  paid  anything,  that  he  is  liable  to  pay 
anything,  that  he  will  pay  anything  or  that  he  can  pay  any- 
thing. How  then  can  he  be  regarded,  under  such  contingen- 
cies, as  a  creditor  of  his  brother's  estate  and  entitled  to  the 
protection  which  is  given  a  creditor  even  when  his  claim  is  not 
reduced  to  judgment  under  the  cases  which  we  have  cited? 
The  plaintiff  is  not  only  not  a  creditor  of  his  deceased  brother 
but  may  never  become  one.  The  language  of  the  present 
chief  justice,  in  Artman  v.  Giles,  155  Pa.  409,  changed  to 
suit  the  circumstances  of  this  case,  is  not  inapt.  To  have 
granted  an  injunction  in  the  present  case  **  would  be  going  a 
decided  step  further  than  any  case  adjudicated  and  in  opposi- 
tion to  established  principles.  The  subject  is  not  without 
serious  difficulty  in  either  aspect.  That  the  present  practice 
affords  some  opportunities  for  fraud  must  be  conceded.  .  .  . 
But,  on  the  other  hand,  the  contrary  practice  would  be  sus- 
ceptible of  enormous  abuse.  ...  *  A  rule  of  procedure  which 
allowed  any  prowling  creditor,  before  his  claim  was  definitely 
established  by  judgment  and  without  reference  to  the  character 
of  his  demand,  to  file  a  bill  ....  to  impeach  transfers  or  to 
interfere  with  the  business  affairs  of  the  alleged  debtor  would 
manifestly  be  susceptible  of  the  greatest  abuse.  A  more 
powerful  weapon  of  oppression  could  not  be  placed  at  the  dis- 
posal of  unscrupulous  litigants : '  Wait  on  Fraudulent  Con- 
veyances, sec.  73." 

For  these  reasons,  we  think  the  demurrer  to  the  plaintiff's 
bill  was  properly  sustained. 

We  are  unable  to  see  that  the  amendment  proposed  by  the 
plaintiff  would,  if  allowed,  have  in  any  way  improved  his 
standing.  There  was  no  error,  therefore,  in  denying  his  mo- 
tion to  amend. 

The  decree  of  the  court  below  "  that  the  bill  be  and  is  dis- 
missed with  costs  "  is,  therefore,  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 
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Reid  V.  United  Traction  Company,  Appellant. 

Negligence — Bicycles — Street  railway. 

In  an  action  by  a  bicyclist  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  it  appeared  that  the  accident  occurred  at  an 
unusually  narrow  point  between  the  curb  and  the  defendant's  track, 
caused  by  a  telegraph  pole  in  the  street.  Plaintiff's  testimony,  which  was 
contradicted,  was  in  effect  that  at  some  distance  from  the  point  of  the  ac- 
cident, he  passed  a  car,  in  front  of  which  was  a  beer  wagon.  The  car 
was  slowing  up  and  ringing  for  the  beer  wagon  to  leave  the  track.  When 
he  was  forty  or  fifty  feet  ahead  of  the  beer  wagon  he  looked  back  and 
saw  the  wagon,  and  the  street  car  back  of  the  wagon,  a  distance  of  about 
160  feet.  The  plaintiff  then  rode  ahead  without  agun  looking  back,  and 
was  struck  at  the  narrow  point  near  the  tdegraph  pole.  He  further  tes- 
tified that  he  was  in  full  view  of  the  motorman,  and  that  the  latter  instead 
of  slackening  increased  his  speed.  Held,  that  the  case  was  for  the  jury 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 

Argued  April  15, 1904.  Appeal,  No.  109,  April  T.,  1904, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1902,  No.  289,  on  verdict  for  plaintiff  in  case  of  James 
Reid  V.  United  Traction  Company.  Before  Rice,  P.  J.,  Bea- 
ver, Oblady,  Smith,  Pobter,  Mobbisok  and  Hendeb- 
80N,  JJ.     AfiBrmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Fbazer,  p.  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |il,000.  Defendant 
appealed. 

JError  OBiigned  was  refusal  to  give  binding  instructions  for 
defendant. 

J".  C.  Gray^  of  Burleigh  ^  Gray^  for  appellant. — The  plain- 
tiff was  guilty  of  contributory  negligence:  McCracken  v. 
Traction  Co.,  201  Pa.  378 ;  Smith  v.  Electric  Traction  Co., 
187  Pa.  110 ;  McPhillips  v.  Union  Traction  Co.,  19  Pa.  Supe- 
rior Ct.  223 ;  Darwood  v.  Union  Traction  Co.,  189  Pa.  592 ; 
Kern  v    2d  Av.  Traction  Co.,  194  Pa.  76 ;  Bomscheurer  v. 
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Cousol.  Traction  Co.,  198  Pa.  332 ;  Burke  v.  Union  Traction 
Co.,  198  Pa.  497;  Tyson  v.  Union  Traction  Co.,  199  Pa.  264; 
Harman  v.  Pa.  Traction  Co.,  200  Pa.  311 ;  Pieper  v.  Union 
Traction  Co.,  202  Pa.  100 ;  Keenan  v.  Union  Traction  Co., 
202  Pa.  107 ;  Moser  v.  Traction  Co.,  206  Pa.  481 ;  Bobb  v. 
Traction  Co.,  206  Pa.  265. 

L.  K.  Porter^  with  him  8.  O.  Porter^  for  appellee. — The 
plaintiff  was  on  the  street  without  negligence,  and  it  was  the 
duty  of  the  motorman  to  have  checked  its  speed :  Thatcher  v. 
Ti-action  Co.,  166  Pa.  66 ;  Gilmore  v.  Pass.  Ry.  Co.,  153  Pa. 
31 ;  Woelfel  v.  Pass.  Ry.  Co.,  183  Pa.  213;  Davidson  v.  Trac- 
tion  Co.,  4  Pa.  Superior  Ct  86. 

Opinion  by  Beaver,  J.,  July  28,  1904 : 

The  plaintiff  recovered  in  the  court  below  for  injuries  sus- 
tained by  him  by  reason  of  a  collision  with  a  car  of  the  defend- 
ant company  in  the  borough  of  Braddock.  Plaintiff,  at  the 
time  of  the  accident,  was  riding  upon  his  bicycle  in  front  of  the 
defendant's  car.  At  an  unusually  narrow  point  between  the 
curb  and  the  defendant's  track,  caused  by  a  telegraph  pole  in 
the  street,  the  plaintiff  was  struck  and  injured. 

If  the  facts,  as  they  appear  in  the  appellant's  history  of  the 
case,  were  undisputed,  it  was  justified  in  asking  **  that,  under 
all  the  evidence,  the  verdict  must  be  for  the  defendant,"  jind 
the  refusal  of  the  court  so  to  instruct  the  jury  would  undoubt- 
edly have  been  error.  The  court*s  refusal  of  the  point  consti- 
tutes the  one  assignment  of  error. 

The  appellant,  in  its  testimony  in  the  court  below,  in  its  his- 
tory of  the  case  and  in  its  argument,  endeavors  to  establish  the 
fact  and  to  ai-gue  from  it,  as  if  established,  that  the  collision  oc- 
curred •when  the  plaintiff  was  riding  neck  and  neck  or  keeping 
pace  with  the  car  which  caused  the  injury,  but  that  this  was  not 
the  case  is  evident  from  the  appellant's  own  history  which  says: 
"When  he  got  about  forty  feet  from  the  west  side  of  Thirteenth 
street,  he  looked  around  and  saw  the  car  coming  again.  He  then 
traveled  the  forty  feet  to  Thirteenth  street  and  across  Thirteenth 
street,  a  distance  of  forty  feet,  making  in  all  eighty  feet  or  more, 
and  after  crossing  Thirteenth  street,  he,  without  looking  for  a 
car,  suddenly  turned  towards  the  track  to  pass  between  a  tele- 
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graph  pole  which  was  within  two  feet  six  inches  of  the  track,  and 
instantly  collided  with  the  car  which  he  had  kept  pace  with  for 
two  blocks  or  more,  and  was  injured."  It  is  plainly  evident 
that,  if,  when  he  looked  around  and  saw  the  car  behind  him  and 
traveled  forty  feet  to  Thirteenth  street  and  across  Thirteenth 
street  to  the  telegraph  pole,  he  could  not  have  been  keeping 
pace  with  it.  He  had  kept  pace  with  it  for  a  couple  of  squares 
but  made  a  very  considerable  advance  upon  it  during  a  delay 
caused  by  a  beer  wagon  which  was  in  front  of  it. 

The  plaintiff's  history  of  the  case,  fairly  deducible  from  his 
testimony,  is  :  "  When  he  reached  a  point  on  Braddock  avenue, 
where  it  intersects  with  Eleventh  street,  there  was  a  car  run- 
ning alongside  of  him ;  in  front  of  the  car  was  a  beer  wagon. 
The  car  was  slowing  up  and  ringing  for  the  beer  wagon  to 
leave  the  track.  The  plaintiff  continued  on  between  the  track 
and  the  curb ;  and  shortly  before  he  crossed  Thirteenth  street 
he  looked  around  and  saw  that  the  beer  wagon  was  pulling  off 
in  order  to  let  the  car  pass  on. 

"  The  wagon  was  forty  or  fifty  feet  back  of  the  plaintiff  when 
he  looked  and  the  street  car  was  back  of  the  wagon,  a  distance 
of  probably  160  feet. 

"Thirteenth  street  is  the  end  of  the  paved  street  and  there 
is  a  telegraph  pole  located  about  two  feet,  six  inches,  from  the 
south  rail  of  the  track  of  the  defendant  company,  around  which 
it  was  necessary  for  the  plaintiff  to  pass. 

"After  he  looked  around,  he  continued  his  journey  and,  when 
he  had  arrived  at  a  point  between  the  tmck  and  the  pole,  he 
was  run  down  by  the  car  from  behind.  He  was  in  full  view  of 
the  motorman  yet  no  attempt  was  made  to  slacken  the  speed  of 
the  car  but,  on  the  other  hand,  the  speed  of  the  car  was  in- 
creased." 

In  view  of  these  alleged  facts,  based  upon  conflicting  testi- 
mony, the  court  below  said :  "  If  you  find  the  plaintiff's  con- 
tention is  true,  that  he  was  practically  run  down  by  the 
motonnan,  then  he  would  be  entitled  to  recover.  If  you  find 
he  was  riding  alongside  the  car  and  was  struck  by  the  side  of 
the  car,  he  would  not  be  entitled  to  recover,  no  matter  whether 
it  happened  at  the  telegraph  pole  or  some  place  else.  If  the 
car  had  been  going  along  Fifth  avenue  here  in  front  of  the  court- 
house, and  the  plaintiff  had  been  riding  alongside  of  the  car,  so 
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close  to  it  that  his  bicycle  would  come  in  contact  with  the  run- 
ning board  of  the  car,  and  he  would  be  injured,  he  could  not  re- 
cover, nor  can  he  recover  for  an  accident  out  there,  if  he  was 
riding  so  close  to  the  running  board  that  his  bicycle  came  in 
contact  with  it." 

If  the  plaintiff's  testimony  was  true,  that,  when  he  looked  and 
found  the  beer  wagon  turning  off  the  track  forty  feet  in  his 
rear  and  the  car  a  considerable  distance  in  its  rear,  knowing  the 
speed  at  which  the  car  was  running  and  the  speed  at  which  he 
himself  was  riding,  there  was  abundance  of  time  for  him  to 
have  gone  around  the  telegraph  pole  before  the  car  overtook 
or  even  neared  him.  Was  this  true  ?  Did  he  have  time,  in 
view  of  what  he  saw,  to  pass  the  telegraph  pole  before  the  car 
overtook  him,  assuming  that  the  car  would  not  increase  its 
speed  ?  These  were  undoubted]}''  questions  for  the  jury.  Ad- 
mit that  it  is  a  close  case.  Close  cases  are  for  the  jury.  How 
could  the  court  say,  under  the  circumstances,  either  that  the 
defendant  was  not  negligent  or  that  the  plaintiff  was  guilty  of 
contributory  negligence  ?  The  motorraan  must  have  had  the 
plaintiff  in  plain  sight  when  the  accident  occurred.  The  narrow 
space  between  the  telegraph  pole  and  the  car  was  as  apparent  to 
one  as  the  other.  As  to  the  passage  of  that  point  the  one  in  ad- 
vance had  the  right  of  way.  Under  all  the  circumstances  of  the 
case,  in  view  of  the  contradictory  testimony  of  plaintiff  and  de- 
fendant and  assuming  that  the  jury  accepted  the  facts,  as  testi- 
fied to  by  the  plaintiff  and  his  witnesses,  we  cannot  see  how  we 
can  legitimately  interfere  with  the  verdict. 

No  fault  is  found  with  the  charge  and  none  could  be  fairly 
found  with  it. 

This  was  not  a  case  of  the  crossing  of  street  railway  tracks 
and  the  numerous  cases  relating  to  crossing  which  are  cited 
have  little  application.  Like  most  negligence  cases  it  rests 
upon  its  own  facts  and,  in  view  of  the  contradictory  testimony, 
must  be  determined  upon  them,  as  the  jury  has  found  them. 

Judgment  affirmed. 

Rice,  P.  J.,  and  Pobteb  and  Mobbison,  JJ.,  dissent. 
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Wilcox  V.  Merrill,  Appellant.     Long  v.  Ireland,  Appel- 
lant.    Leskanitz  v.  Maiden,  Appellant. 

AppeaU — Appeals  for  delay — Failure  to  prosecute — Act  of  May  19, 1897. 

Where  an  appeal  is  non  prossed  and  it  is  made  to  appear  to  the  court 
that  no  action  was  taken  by  the  appellant  after  the  appeal  was  taken  out, 
and  that  no  paper-book  was  served  upon  the  appellee,  the  court  will  im- 
pose the  penalty  provided  by  the  Act  of  May  19,  1897,  P.  L.  67. 

Appeals  from  C.  P.  Crawford  County,  C.  P.  No.  2,  Allegheny 
County  and  C.  P.  No.  1,  Allegheny  County. 

Rules  to  show  cause  why  penalties  provided  by  the  Act  of 
May  19,  1897,  P.  L.  67,  should  not  be  imposed. 

From  the  records  in  the  three  cases  it  appeared  that  the  ap- 
pellants took  no  steps  to  prosecute  the  appeals  after  they  were 
taken  out  and  neglected  to  serve  paper-books  on  the  appellees. 
In  each  case  the  petition  for  the  rule  averred  that  the  appeals 
were  taken  for  delay.  In  two  of  the  cases  no  answers  were 
filed. 

Per  Curiam,  May  19, 1904: 

Now  May  19,  1904,  the  rule  to  show  cause  granted  April  11, 
1904,  is  made  absolute,  and  in  accordance  with  the  provisions 
of  section  21  of  the  Act  of  May  19,  1897,  P.  L.  67,  the  court 
awards  an  additional  attorney  fee  of  $25.00  and  damages  at  the 
rate  of  six  per  centum  in  addition  to  legal  interest. 


Sleeper,  Appellant,  v.  Hickey. 

Decedent's  estates — Lien  on  real  estate — Continuance  of  lien — Judgment 
noU—Acl  of  February  24,  1834,  P.  L.  70. 

A  judgment  note  of  a  decedent  entered  m  the  office  of  the  prothonotary 
within  five  years  after  the  death  of  the  decedent  will  continue  the  lien  of 
the  debt  represented  by  the  note  for  a  further  period  of  five  years  from 
the  date  of  filing.  While  the  effect  of  the  entry  of  the  note  may  not  be 
to  create  a  valid  judgment,  the  entry  is  the  equivalent  of  the  filing  of  a 
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copy  or  written  statement  of  the  debt  within  the  meaning  of  the  Act  of 
February  24,  1834,  P.  L.  70. 

In  the  above  case  before  the  expiration  of  the  five  years  from  the  date 
of  the  filing  of  the  note,  revival  proceedings  were  instituted,  and  in  these 
proceedings  the  terre-tenant  filed  a  paper  as  follows  :  ''  And  I  confess  judg- 
ment for  said  sum  as  I  have  assumed  the  payment  of  the  above  debt,  in- 
terest and  costs,  and  do  agree  to  pay  the  same."  This  paper  she  signed  as 
"terre-tenant  and  owner  of  the  premises  that  the  above  judgment  is  a 
lien  upon."  Following  this  confession  there  were  several  revivals  of  judg- 
ment. Held,  that  there  was  no  break  in  the  continuity  of  the  lien  from  the 
date  of  the  death  of  the  decedent. 

Argued  Nov.  20, 1903.  Appeal,  No.  203,  Oct.  T.,  1903,  by 
plaintiff,  from  order  of  C.  P.  Bradford  Co.,  May  T.,  1901,  No. 
430,  dismissing  exceptions  to  auditor's  report  in  case  of  Mary  L. 
Sleeper  to  use  of  Nancy  E.  Leonard  v.  Elizabeth  Hickey  and 
James  Hickey.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Por- 
ter, Morrison  and  Henderson,  J  J.    Affirmed. 

Exceptions  to  report  of  William  Maxwell,  Esq. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 

Error  assiffned  was  in  dismissing  exceptions  to  auditor's  re- 
port. 

Rodney  A.  Mercur  and  J.  T.  Corhin^  for  appellant. — It  is  not 
within  the  power  of  one  heir  alone  to  relieve  a  creditor  from 
the  commencement  and  prosecution  of  an  action  to  continue  a 
lien  against  the  ancestor's  estate,  by  simply  consenting  to  the 
revival  of  an  alleged  judgment,  which  was  a  nullity,  when  she 
has  become  the  owner  of  the  entire  estate :  Kerper  v.  Hoch,  1 
Watts,  9 ;  Duncan  v.  Clark,  7  Watts,  217  ;  Penn  v.  Hamilton, 
2  Watts,  53  ;  Hemphill  v.  Carpenter,  6  Watts,  22 :  Greenough 
V.  Patton,  7  Watts,  336 ;  Seitzinger  v.  Fisher,  1  W.  &  S.  293  ; 
Bailey  v.  Bowman,  6  W.  &  S.  118 ;  Maus  v.  Hummel,  11  Pa. 
228  ;  Smith  v.  Wildman,  178  Pa.  245 ;  Pry's  Appeal,  8  Watts, 
253 ;  Bredin  v.  Agnew,  8  Pa.  233 ;  Keenan  v.  Gibson,  9  Pa. 
249;  Schwartz'  Estate,  14  Pa.  42;  Corrigan's  Estate,  82  Pa. 
495;  Hope  v.  Marshall,  96  Pa.  395;  Col  well  v.  Rockwell,  100 
Pa.  133 ;  Phillips  v.  Allegheny  Valley  Railroad  Co.,  107  Pa. 
472. 

A  judgment  cannot  properly  be  entered  after  the  death  of 
the  debtor,  and  if  entered  will  be  stiicken  off  upon  the  fact  of 
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death  being  made  to  appear:  Leiper  v.  Levis,  15  S.  &  R.  108 ; 
Lanning  v.  Pawson,  88  Pa.  480 ;  Tobias  v.  Dorsey,  2  W.  N.  C. 
15;  Gordon  v.  Bartley,  4  W.  N.  C.  37;  Moore  v.  Palmer,  1 
Delaware  County  Rep.  57 ;  Com.  v.  Joyce,  18  Pa.  C.  C.  R. 
193 ;  Stevenson  v.  Virtue,  21  Pa.  C.  C.  R.  229,  affirmed  on 
appeal  in  13  Pa.  Superior  Ct  103. 

T.  J.  Davies^  for  appellee. — Elizabeth  Hickey,  who  owned 
the  entire  title  to  this  farm  at  the  time  of  these  amicable  reviv- 
als, should  have  a  right  to  amicably  revive  a  valid  lien  against 
her  property,  without  being  compelled  to  suffer  the  expense  of 
an  adverse  proceeding  to  accomplish  the  same  purpose ;  espe- 
cially so  when  it  was  not  to  the  prejudice,  but  to  the  benefit  of 
the  mortgagee  in  this  case  :  Speer  v.  Sample,  4  Watts,  367 ; 
Lyon  V.  Cleveland,  170  Pa.  611 ;  Drexel's  App.,  6  Pa.  272 ; 
Buehler  v.  Buffington,  43  Pa.  278 ;  Hazelett  v.  Ford,  10  Watts, 
101 ;  Warder  v.  Tauiter,  4  Watts,  270  ;  Stevenson  v.  Virtue, 
13  Pa.  Superior  Ct.  103  ;  Yaple  v.  Titus,  41  Pa.  195 ;  Carr  v. 
Townsend,  63  Pa.  202 ;  Lowber  &  Wilmer's  Appeal,  8  W.  &  S. 
387  ;  Woods  v.  Irwin,  141  Pa.  278  ;  Sherrard's  Exrs.  v.  John- 
ston,  193  Pa.  166. 

A  judgment  cannot  be  inquired  into  collaterally  in  a  ques- 
tion of  distribution,  but  if  a  party  will  attack  it  he  must  have 
the  proceedings  suspended  until  he  can  test  its  validity  : 
Williams's  Appeal ;  Moore's  Est.,  47  Pa.  307  ;  Levan  et  al.  v. 
Millholland,  114  Pa.  49;  Baird  v.  Ford,  152  Pa.  641;  Mea- 
son's  Estate,  4  Watts,  341 ;  Kostenbader  v.  Kuebler,  199  Pa. 
246. 

Opinion  by  Morrison,  J.,  March  17, 1904  : 
This  is  an  appeal  by  Nancy  E.  Leonard  from  the  decree  of 
the  court  of  common  pleas  of  Bradford  county  distributing 
the  proceeds  of  the  sale  of  real  estate  which  formerly  belonged 
to  Adelia  B.  Dacy.  The  sole  contest  is  between  the  appellant, 
mortgagee  of  the  real  estate  after  the  decease  of  Adelia  B. 
Dacy,  and  a  creditor  of  Adelia  B.  Dacy,  whose  claim  or  debt 
became  a  lien  upon  the  real  estate  at  the  death  of  said  Adelia 
B.  Dacy.  On  May  5,  1881,  Adelia  B.  Dacy  owned  the  land 
which  was  sold  l>y  the  sheriff,  and  produced  the  money  in 
court.    And  she  died  seized  of  this  land.    On  Apiil  17, 1884, 
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she  executed  and  delivered  to  Julia  Brennan  a  judgment 
note,  with  warrant  of  attorney,  for  $600  payable  seven  years 
after  date,  with  interest.  On  September  1,  1884,  Adelia 
B.  Dacy  died  intestate,  and  no  letters  of  administration 
were  ever  taken  out  on  her  estate.  It  is  and  of  course  must  be 
conceded  that  at  her  death  the  debt  evidenced  by  said  note  be- 
came a  lien  upon  her  estate.  Elizabeth  Hickey  was  a  sister  of 
Adelia  B.  Dacy  and  she  inherited  title  to  one  sixth  of  the  real 
estate  sold  by  the  sheriff,  and  purchased  the  other  five  sixths 
from  the  other  heirs  of  Adelia  B.  Dacy.  Elizabeth  Hickey's 
title  by  purchase  from  said  heirs  was  acquired  in  1884  and 
1885.  Almira  Noteware  purchased  the  note  in  question  from 
Julia  Brennan  on  April  17, 1884.  This  note  was  filed  in  the 
prothonotary's  oflBce  of  Bradford  county  on  March  9,  1889. 
The  prothonotary  entered  judgment  thereon,  at  that  date,  as 
if  the  maker  were  then  living.  Whether  this  judgment  was 
void,  or  voidable  only,  is  a  close  question.  Speaking  for  my- 
self alone  I  am  of  the  opinion  that  it  was  not  void,  but  illepd 
and  irregular,  and  it  would  have  been  stricken  off  if  any  one 
directly  interested  either  as  administrator  or  heir  had  moved 
the  court  in  that  behalf,  and  the  fact  had  been  conceded  or 
unquestionably  established  that  the  maker  of  the  note  was  dead 
before  the  entry  of  the  judgment:  Stevenson  v.  Virtue,  18 
Pa.  Superior  Ct.  103.  But  I  do  not  seek  to  commit  the 
court  to  the  doctrine  that  this  judgment  was  only  voidable  and 
could  not  be  attacked  collaterally  in  a  distribution  proceeding. 
The  view  I  take  of  this  question  does  not  require  giving  this 
judgment  any  force  whatever.  The  filing  of  the  note  in  the 
prothonotary's  office  on  March  9,  1899,  within  five  years  of 
the  death  of  the  maker  of  it,  had  the  legal  effect  of  continuing 
the  lien  of  the  debt  evidenced  by  the  note  for  the  period  of  five 
years  after  it  became  due.  Therefore,  this  debt  was  a  valid 
lien  upon  the  land  in  Bradford  county,  of  which  Adelia  B. 
Dacy  died  seized,  until  April  17,  1896.  The  24th  section  of 
the  Act  of  February  24,  1834,  P.  L.  70,  and  Purdon's  Digest, 
12th  ed.  page  591,  reads:  "No  debts  of  a  decedent,  except 
they  be  secured  by  mortgage  or  judgment,  shall  remain  a  lien 
upon  the  real  estate  of  such  decedent  longer  than  five  years 
after  the  decease  of  such  debtor,  unless  an  action  for  the  re- 
covery thereof  be  commenced  and  duly  prosecuted  against  his 
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heirs,  executors  or  administrators  within  the  period  of  five  years 
after  his  decease,  or  a  copy  or  particular  written  statement  of 
any  bond,  covenant,  debt  or  demand,  where  the  same  is  not 
payable  within  the  said  period  of  five  years,  shall  be  filed,  with- 
in the  said  period  of  five  years, -in  the  office  of  the  prothonotary 
of  the  county  where  the  real  estate  to  be  charged  is  situate, 
and  then  to  be  a  lien  only  for  the  period  of  five  years  after 
said  bond,  covenant,  debt  or  demand,  becomes  due." 

It  is  true  that  a  copy  of  this  note  was  not  filed  in  the  pro- 
thonotary's  office,  but  the  original  note  was  filed  on  March  9, 
1889,  and  it  would  be  sticking  in  the  bark  to  hold  that  the 
act  of  1834  was  not  complied  with  by  filing  the  original  note 
instead  of  a  copy.  All  that  is  required  by  the  act  is  to  file  the 
copy  or  a  written  statement  in  the  office  of  the  prothonotary. 
It  then  becomes  the  duty  of  any  one  interested  to  make  in- 
quiry at  the  prothonotary 's  office,  and  of  course  all  parties  are 
visited  with  constructive  notice  where  the  note  or  otiier  written 
obligation  has  been  filed  within  the  time  prescribed  by  the  act 
of  1834.  Conceding  that  the  prothonotary  had  no  legal  right 
to  enter  a  judgment  upon  this  note,  after  the  death  of  the 
maker,  it  then  stands  as  filed  in  the  prothonotary 's  office,  and 
all  that  he  did  thereafter  may  go  for  naught.  Let  the  entry 
of  the  judgment  be  blotted  out  and  still  the  note  remained 
filed  in  the  office  in  accordance  with  the  act  of  1834. 

The  Mary  L.  Sleeper  mortgage  was  not  executed  and  de- 
Uvered  by  Elizabeth  Hickey  and  her  husband  until  August  3, 
1889,  and,  therefore,  it  is  perfectly  clear  that  from  then  until 
April  17, 1896,  the  lien  of  the  debt  evidenced  by  said  note  was 
prior  to  the  lien  of  the  mortgage.  On  January  2, 1894,  Almira 
Noteware  and  Elizabeth  Dacy  Hickey  attempted  to  revive  the 
judgment  which  the  prothonotary  had  entered  upon  said  note 
on  March  9, 1889.  Whether  the  record  then  made  had  the 
effect  of  reviving  and  continuing  the  lien  of  that  judgment  is 
not  of  vital  importance  because  Elizabeth  Dacy  Hickey  ap- 
peared in  the  prothonotary's  office  and  after  attempting  to  re- 
vive and  continue  the  lien  of  said  judgment  she  went  further 
and  said :  *'  And  I  confess  judgment  for  said  sum  &s  I  have 
assumed  the  payment  of  the  above  debt,  interest  and  costs, 
and  do  agree  to  pay  the  same."  The  record  then  made  clearly 
shows  that  she  referred  to  the  debt  evidenced  by  the  Adelia  B. 
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Dacy  note.  This  confession  was  executed  as  follows :  "  Signed 
and  sealed  by  Elizabeth  Dacy,  terre  tenant  and  owner  of  the 
premises  that  the  above  judgment  is  a  lien  upon." 

Now  let  it  be  noted  that  Elizabeth  Dacy  Hickey  owned  the 
land  at  and  prior  to  this  date,  upon  which  the  debt  evidenced 
by  the  note  was  a  lien,  she  having  inherited  the  one  sixth 
thereof,  and  the  other  five  sixths  had  been  conveyed  to  her  by 
her  sisters,  the  other  heirs.  We  think  it  perfectly  clear  that 
an  action  could  have  been  begun  against  her  after  the  note  be- 
came due,  and  while  it  was  yet  a  lien  upon  this  land,  and  if 
prosecuted  to  judgment  such  judgment  would  have  continued 
the  lien  of  that  debt  against  the  land.  Under  the  act  of  1834, 
supra,  such  action  may  be  commenced  against  the  personal 
repi*esentative  of  the  deceased  or  the  heirs.  Mrs.  Hickey  was 
one  of  the  heirs  and  having  acquired  the  title  of  all  of  the 
other  heirs,  and  the  records  of  Bradford  county  showing  this, 
it  seems  perfectly  clear  that  the  action  to  continue  the  lien  of 
this  debt  could  have  been  commenced  against  her  alone.  It 
would  have  been  an  act  of  folly  to  have  either  mised  an  ad- 
ministrator or  to  have  included  all  of  the  heirs  of  Adelia  B. 
Dacy  in  such  suit,  because  the  only  purpose  was  to  continue 
the  lien  of  the  debt  and  the  only  person  interested  in  the  land, 
on  which  it  was  desired  to  continue  the  lien,  was  Elizabeth 
Dacy  Hickey.  If  such  lien  could  have  been  continued  by  an 
adverse  action  against  her,  in  our  opinion,  no  reason  exists 
why  she  could  not  come  into  court  voluntarily  and  confess  a 
judgment  upon  that  note  or  debt,  which  would  have  the  same 
effect  as  if  it  had  been  obtained  by  adverse  proceeding.  We 
consider  it  settled  and  unquestioned  law  that  if  a  man  can  be 
brought  into  court  by  advei'se  proceeding  and  judgment  ob- 
tained against  him,  he  may  accomplish  the  same  purpose,  with 
the  consent  of  the  plaintiffs,  by  coming  into  court,  voluntarily, 
and  confessing  judgment.  If  this  is  so  then  there  was  never 
a  moment  of  time  from  the  date  of  the  death  of  Delia  B.  Dacy, 
until  the  sheriff's  sale  on  the  judgment  on  the  bond  given  with 
the  mortgage,  when  the  lien  of  the  debt  evidenced  by  the  note 
was  not  valid  and  subsisting  upon  the  land  which  produced 
the  money  in  court. 

There  is  no  question  raised  in  this  case  as  to  the  validity 
and  honesty  of  the  debt  evidenced  by  the  note,  and  the  confes- 
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sion  of  judgment  by  Elizabeth  Dacy  Hickey  on  January  2, 1894. 
There  is  no  hint  of  fraud  or  collusion  as  to  it.  It  was  an  hon- 
est debt  which  Mrs.  Hickey  had  assumed  and  agreed  to  pay. 
Mrs.  Noteware  could  have  commenced  an  action  against  her  on 
the  date  that  she  confessed  judgment,  to  wit:  January  2, 1894, 
and  if  prosecuted  to  judgment  it  would  have  continued  the 
lien  of  that  debt.  By  going  into  the  prothonotary*s  office  and 
confessing  a  judgment  upon  said  note,  or  the  debt  evidenced  by 
it,  Mrs.  Hickey  rendered  it  unnecessary  for  Mrs.  Noteware  to 
bring  an  adverse  suit.  It  should  also  be  noted  that  Elizabeth 
Dacy  Hickey  continued  to  revive  the  said  judgment,  which 
she  confessed,  from  time  to  time,  so  that  it  never  lost  its  lien 
upon  said  land,  and  the  lien  was  valid  and  subsisting  at  the 
date  of  the  sheriff's  sale. 

It  is  npt  contended  that  the  confession  of  judgment  and  the 
revivals  thereof  created  any  new  lien  upon  the  land  m  question, 
estate  of  Adelia  B.  Dacy.  All  that  is  claimed  is  that  these  pro- 
ceedings continued  the  lien  of  the  debt  evidenced  by  the  note. 
We  have  a  long  line  of  decisions  to  the  effect  that  no  new  lien 
is  created  by  a  judgment  obtained  against  the  personal  represen- 
tative or  heirs  of  a  decedent,  beginning  with  Duncan  v.  Clark, 
7  Watts,  217.  The  learned  counsel  for  the  appellee  cites  and 
relies  on  Oliver's  Appeal,  101  Pa.  299,  and  kindred  cases  in 
support  of  his  contention  that  the  lien  of  this  debt  could  only 
be  continued  by  an  adverse  proceeding  begun  within  the  period 
provided  by  the  act  of  February  24,  1834 ;  that  no  admission 
by  heirs  or  personal  i-epresentatives  will  dispense  with  the  ne- 
cessity of  such  statutory  action  or  proceeding.  But  we  have 
no  contention  with  those  cases ;  they  do  not  apply  where  the 
heirs  have  confessed  judgments.  It  is  undoubtedly  good 
law  that  loose  or  outside  admissions  by  the  heirs  would  not 
continue  the  lien  of  such  debt.  But  when  the  note  evidencing 
the  debt  is  filed  in  the  prothonotary's  office,  within  the  time 
prescribed  by  the  act  of  1834,  and  the  lien  thus  kept  alive  until 
the  heir  appeai-s  and  confesses  a  judgment  thereon,  within  the 
time  when  said  note  still  remains  a  lien  and  after  it  has  become 
due,  we  can  see  no  reason,  and  know  of  no  authority,  requiring 
us  to  hold  that  the  lien  of  the  debt  was  lost  because  the  heir  was 
not  compelled  by  adverse  proceeding  to  come  into  court.  If 
there  is  a  rule  of  law  in  Pennsylvania  holding  that  a  party  who 
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is  liable  to  be  sued,  and  to  a  recovery  of  judgment  against  him 
cannot,  with  the  consent  of  the  plaintiff  come  into  court  and 
confess  such  judgment  we  do  not  know  where  to  find  it  Cer- 
tainly such  a  rule  would  not  seem  to  be  in  accordance  with 
justice  and  common  sense. 

The  only  question  raised  in  this  appeal  is  whether  the  mort- 
gagee of  Elizabeth  Hickey  shall  take  the  money  realized  by 
the  sheriff's  sale  of  the  land,  which  was  formerly  of  Adelia  B. 
Dacy,  or  it  shall  go  to  the  holder  of  said  note  against  Adelia  B. 
Dacy.  The  learned  auditor  and  the  court  below  awarded 
this  money  to  the  legal  owner  of  the  note  and  the  debt  evi- 
denced by  it,  and  in  this  we  are  not  prepared  to  say  there  was 
error. 

The  assignments  of  error  are  all  overruled,  the  decree  of  the 
court  of  common  pleas  affirmed  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 

Beaveb,  J.,  dissents. 


Beltz,  Appellant,  v.  Pittsburg. 

Municipalities — Classification — Population, 

Classification  of  muncipalities  in  Pennsylvania  restd  on  the  mngle  element 
of  population,  and  the  legislation  based  on  such  classification  is  limited  to 
the  organization  and  administration  of  the  city  goverment,  to  the  regula- 
tion of  municipal  affairs,  and  of  matters  under  municipal  control,  to  the 
number,  character,  powers  and  duties  of  the  officers  employed  in  such  af- 
fairs, and  to  the  exercise  generally,  of  the  corporate  powers  vested  in  the 
municipality. 

Municipalities — Classification — Health  regulation — Act  of  June  7,  1901, 
P.  L.  493. 

Legislation  designed  to  guard  against  disease  by  establishing  or  promot- 
ing the  sanitary  conditions  most  favorable  to  health,  must  be  deemed 
within  the  purposes  for  which  the  classification  of  cities  is  permitted. 

The  Act  of  Jxme  7,  1901,  P.  L.  493,  entitled,  *'  An  act  providing  for  the 
examination  licensure  and  registration  of  persons,  firms  or  corporations  en- 
gaged or  engaging  in  the  business  or  work  of  plumbing  or  house  drainage, 
and  prescribing  certain  rules,  regulations  and  requirements  for  the  construc- 
tion of  plumbing,  house  drainage  and  cesspoob  in  cities  of  the  second  class, 
and  imposing  fines,  penalties  and  forfeitures  for  violation  thereof/'  is  con- 
stitutional. 
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Ai^ued  May  5,  1904.  Appeal,  No.  110,  April  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T., 

1903,  No.  113,  affirming  judgment  of  justice  of  the  peace  in  case 
of  John  Beltz  v.  City  of  Pittsburg.  Before  Rice,  P.  J.,  Bea- 
ver, Orlady,  Smith,  Porter,  Morrison  and  Hender- 
son, JJ.     Affirmed. 

Appeal  from  justice  of  the  peace. 

The  material  portions  of  the  justice's  transcript  were  as  fol- 
lows : 

"  And  now  September  16,  1903,  at  3  o'clock  P.  M.  parties  ap- 
pear. Issac  Carver,  chief  plumbing  inspector,  sworn  and 
claims  that  defendant  violated  an  act  of  assembly  approved 
June  7, 1901,  while  erecting  four  new  houses.  No.  7010  Kedron 
street,  city  of  Pittsburg,  by  failing  to  put  in  proper  material, 
etc.,  as  required  by  said  act  of  assembly,  also  failing  to  obtain 
the  proper  permit  from  the  department  of  public  safety  of  said 
city.  James  H.  Deer,  plumbing  inspector,  sworn  for  the 
plaintiff  and  proof  made  of  the  defendant  being  notified  to 
comply  with  the  said  act  of  assembly.  Whereupon  after  hear- 
ing the  evidence  the  defendant  was  adjudged  guilty,  and  was 
fined  ten  dollai-s  and  cost  of  suit.     And  now  September  16, 

1904,  certiorari,  and  now  September  16,  1903,  fine  and  costs 
paid." 

The  court  affirmed  the  judgment  of  the  justice  of  the  peace. 

Error  assigned  was  in  affirming  the  judgment  of  the  jus- 
tice of  the  peace. 

J.  McF.  Carpenter  J  for  appellant. — The  underlying  principle 
of  all  the  cases  is  that  classification  with  the  view  of  legislating 
for  either  class  separately  is  essentially  unconstitutional,  unless 
a  necessity  therefor  exists ;  a  necessity  springing  from  mani- 
fest peculiarities  clearly  distinguishing  those  of  one  class  from 
each  of  the  other  classes,  and  imperatively  demanding  legisla- 
tion for  each  class  separately  that  would  be  useless  and  detri- 
mental to  the  others:  Ayars's  Appeal,  122  Pa.  266 ;  Com.  v. 
Gilligan,  196  Pa.  504;  Weinman  v.  Pass.  Ry.Co.,  118  Pa.  192. 

Conceding  that  legislation  for  the  preservation  of  the  public 
health  may  be  necessary,  and  that  legislation  may  be  wholly 
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inapplicable  to  the  country  while  entirely  suited  to  the  needs 
of  cities,  it  surely  cannot  be  contended  that  as  between  cities 
of  the  first  and  second  classes  it  is  necessary  to  define  how  and 
of  what  material  buildings  shall  be  erected,  or  what  degree  of 
technical  knowledge  and  skill  mechanics  must  possess,  and  that 
cities  of  the  third  class  can  adopt  a  go-as-you-please  system. 

The  act  now  before  the  court  undoubtedly  relates  to  persons 
and  things  of  a  class  and  not  to  particular  persons  and  things 
as  a  class  and  so  falls  under  constitutional  condemnation.  It 
relates,  not  to  plumbers  as  a  class,  but  to  those  only  who  may 
wish  to  engage  in  the  business  or  work  of  plumbing  in  cities  of 
the  second  class.  It  relates,  not  to  plumbing  and  house  drain- 
ing generally,  nor  to  the  general  construction  of  houses,  but  is 
confined  to  cities  of  the  second  class,  thereby  perpetually  ex- 
cluding from  its  operation  cities  of  the  first  class,  and  is  re- 
stricted to  a  particular  occupation,  a  single  class  of  mechanics. 

L.  S.  Livin^  with  him  W.  B.  Rodger %^  for  appellee. — The  act 
6f  1901  is  constitutional:  Wheeler  v.  Philedelphia,  77  Pa. 
338  ;  Shenk  v.  Pittsfield  Club,  11  Pa.  Superior  Ct.  84;  Wein- 
man V.  Pass.  Ry.  Co.,  118  Pa.  192. 

Opinion  by  Smith,  J.,  July  28, 1904  : 

The  power  of  the  legislature  to  classify  the  cities  of  the 
commonwealth,  and  to  legislate  for  each  class  separately,  is  too 
well  settled  to  be  questioned.  This  power  is  based  on  "a 
necessity  springing  from  manifest  peculiarities,  clearly  distin- 
guishing those  of  one  class  from  each  of  the  other  classes,  and 
imperatively  demanding  legislation  for  each  class,  separately, 
that  would  be  useless  and  detrimental  to  the  others :"  Ayars's 
Appeal,  122  Pa.  266  ;  Weinman  v.  Railway  Co.,  118  Pa.  192 ; 
McCarthy  v.  Com.,  110  Pa.  243.  The  proper  basis  of  such 
classification  is  population,  and  this  is  the  only  legitimate  basis 
for  the  classification  of  cities  and  counties  :  Wheeler  v.  Phila- 
delphia, 77  Pa.  338 ;  Kilgore  v.  Magee,  85  Pa.  401 ;  Com.  v. 
Patton,  88  Pa.  258 ;  Scowden's  Appeal,  96  Pa.  422. 

Not  only  does  classification  rest  on  the  single  element  of 
population,  but  the  legislation  based  on  classification  is  limited 
in  scope.  It  is  only  **  for  the  purposes  of  legislation  regulating 
their  municipal  affairs,  the  exercise  of  certain  corporate  powers, 
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and  having  respect  to  the  number,  character,  powers  and  duties 
of  certain  oflBcers  thereof"  (Act  of  June  25, 1895,  sec.  1,  P.  L. 
275),  that  the  legislature  has  divided  cities  into  three  classes. 
Legislation  for  any  of  these  classes  must  relate  to  a  subject 
within  the  purposes  of  classification  as  thus  defined ;  to  the  or- 
ganization and  administration  of  the  city  government,  to  the 
regulation  of  municipal  affairs,  and  of  matters  under  municipal 
control,  to  the  number,  character,  powers  and  duties  of  the 
officers  employed  in  such  affairs,  and  to  the  exercise,  generally, 
of  the  corporate  powers  vested  in  the  municipality ;  and  it  must 
apply  to  all  cities  of  the  designated  class.  If  it  relates  to  sub- 
jects not  included  in  the  purposes  of  classification,  or  excludes 
any  city  within  the  class  mentioned,  it  falls  within  the  consti- 
tutional prohibition  of  local  or  special  legislation,  and  is  void  : 
Weinman  v.  Railway  Co.,  supra ;  Ayars's  Appeal,  supra ; 
Ruan  Street,  132  Pa.  257 ;  Wyoming  Street,  137  Pa.  494 ; 
Scranton  v.  Whyte,  148  Pa.  419 ;  Chalfant  v.  Edwards,  173 
Pa.  246 ;  Lloyd  v.  Smith,  176  Pa.  213  ;  Blankenburg  v.  Black, 
200  Pa.  629.  In  the  cases  hei'ein before  referred  to,  and  the 
authorities  therein  cited,  will  be  found  illustrations  of  legisla- 
tion both  within  the  purposes  of  classification  and  outside  those 
purposes. 

Though  classification  is  based  on  necessity,  this  is  not  to  be 
understood  as  an  absolute  necessity,  admitting  of  no  alterna- 
tive, but  as  a  relative  necessity,  involving  merely  great  and 
manifest  public  advantage  or  convenience.  Since  the  conditions 
in  a  city  of  one  million  inhabitants  demand  regulations,  on 
many  subjects,  that  would  be  needless  or  burdensome  in  a  city 
of  ten  thousand,  the  necessity  for  a  classification  between  the 
extremes  of  population  is  unquestionable.  And  since  many  of 
the  municipal  regulations  required  in  a  city  of  either  of  these 
two  classes  would  be  unsuited  to  cities  having  a  population 
largely  below  that  of  the  former  yet  much  above  that  of  the 
latter,  there  is  an  equal  necessity,  arising  from  considerations 
of  puUic  convenience,  for  an  intermediate  class.  Proceeding  on 
this  view,  the  legislature,  by  the  Act  of  May  23, 1874,  P.  L.  230, 
divided  the  cities  of  the  commonwealth  into  three  classes,  and 
this  classification  was  sustained  by  the  Supreme  Court,  as  being 
within  the  spirit  if  not  within  the  letter  of  the  constitution : 
Wheeler  v.  Philadelphia ;  Kilgore  v.  Magee,  supra.     The  Act 
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of  April  11, 1876,  P.  L.  20,  amended  this  classification  by  divid- 
ing cities  into  five  classes  ;  and  the  Act  of  May  24,  1887,  P.  L. 
204,  made  a  division  into  seven  classes.  In  1889,  these  classifi- 
cations were  pronounced  unconstitutional,  as  not  warranted  by 
any  necessity.  *'  As  to  the  number  of  classes  created,  the  Jict 
of  1874  appears  to  have  covered  the  entire  ground  of  classifica- 
tion. It  provided  for  all  existing  as  well  as  every  conceivable 
prospective  necessity."  As  to  the  act  of  1887,  "  The  charter 
powers  of  the  fourth  to  seventh  classes,  inclusive,  are  precisely 
similar.  There  is  nothing  to  prevent  the  last  four  classes  from 
being  included  in  the  third  class  established  by  the  act  of  1874. 
Their  needs  are  all  so  similar  that  no  charter  power  required 
for  either  of  them  would  be  unnecessary  or  detrimental  to  any 
of  the  others :  "  Ayars's  Appeal,  supra.  The  Acts  of  May  8, 
1889,  P.  L.  133,  and  June  25,  1895,  P.  L.  275,  again  fixed  the 
division  into  three  classes,  and  each  act  increased  the  minimum 
population  of  each  class.  The  validity  of  the  present  classifica- 
tion, under  the  constitution,  must  be  regarded  as  firmly  estab- 
lished. 

It  only  remains  to  determine  whether  the  provisions  of  the 
Act  of  June  7,  1901,  P.  L.  493,  now  under  consideration, 
are  within  the  purposes  for  which  cities  are  legally  classi- 
fied. 

Among  subjects  of  municipal  concern,  none  is  more  impor- 
tant than  the  preservation  of  the  public  health.  The  preven- 
tion of  disease  by  municipal  authority  is  as  clearly  a  municipal 
function  as  the  prevention  of  its  spread  by  quarantine  or 
otherwise.  Legislation  designed  to  guard  against  disease,  by 
establishing  or  promoting  the  sanitary  conditions  most  favor- 
able to  health,  must  be  deemed  within  the  purposes  for  which 
the  classification  of  cities  is  permitted.  The  regulation  of  the 
municipal  affairs  of  the  seveml  classes  of  cities,  therefore,  must 
be  held  to  embrace  adequate  statutory  provisions  on  this  sub- 
ject. There  is  no  apparent  reason  why  the  established  classi- 
fication, with  respect  to  other  municipal  purposes,  should  not 
be  maintained  as  to  this.  The  differences  in  local  needs  and 
conditions  affecting  this  matter,  among  the  three  classes  of 
cities,  are  as  obvious  as  those  relating  to  various  other  purposes 
for  which  the  power  to  legislate  for  a  class  is  undeniable.  And 
among  sanitary  conditions,  few  are  more  important  than  a  sys- 
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tern  of  plumbing,  house  drainage,  and  sewerage  which  shall  be 
safe  and  suflBcient  at  every  point.  The  establishment  and 
maintenance  of  such  a  system  requires  expert  knowledge  and 
skill.  Provisions  calculated  to  insure  that  the  work  involved 
in  the  system  shall  be  performed  only  by  competent  persons, 
that  the  materials  used  shall  be  suitable,  and  the  methods  em- 
ployed adequate,  obviously  fall  within  the  regulation  of  munic- 
ipal affairs.  The  statutoiy  provisions  now  under  considera- 
tion clearly  meet  the  constitiational  requirements,  and  must 
be  declared  valid. 

The  provisions  of  other  acts  on  this  subject,  in  relation  to 
other  classes  of  cities,  afford  no  guide  in  deciding  as  to  the  consti- 
tutionality of  those  now  before  us.  That  they  are  different  from 
those  here  under  consideration  is  nothing  to  the  purpose.  The 
classification  of  cities  is  based  on  differences  of  conditions  and 
needs,  implying  coiTCsponding  differences  in  the  legislation 
providing  for  them.  Classification  would  be  meaningless 
and  nugatory  if  nevertheless  uniformity  in  legislation  were 
i*equired.  It  is  for  the  legislature  to  determine  what  differences 
in  conditions  and  needs  justify  differences  in  municipal  regula- 
tions, subject  to  judicial  review  as  to  whether  the  end  is  true 
classification,  or  special  legislation  disguised  as  classification : 
Lloyd  V.  Smith,  176  Pa.  218.  If  the  legislative  provisions  are 
directed  to  any  of  the  purposes  for  which  classification  is  de- 
signed, their  fitness  for  the  purpose  is  to  be  determined  by  tho 
legislature,  and  not  by  the  courts. 

The  suggestion  that  the  70th  section  of  the  act  makes  the 
director  of  public  safety  the  sole  judge  in  all  disputes  arising 
under  the  act  is  evidently  based  on  a  misapprehension.  That 
section  merely  relates  to  differences  regarding  construction, 
and  in  effect  makes  the  director  the  arbiter  between  the  con- 
tending parties, — substantially  as  differences  respecting  various 
constructions  are,  by  contract,  to  be  determined  by  the  super- 
vising architect.  Section  71  provides  for  a  judicial  trial  when 
a  penalty  is  involved,  and  the  present  appeal  arises  from  such 
a  trial. 

The  act  of  1901  follows,  in  purpose  and  plan,  the  Act  of 
June  7,  1895,  P.  L.  135,  and  extends  its  principal  provisions. 
This  court  has  sustained  the  latter  act  on  a  similar  branch  of 
its  main  subject,  as  a  proper  exercise  of  the  police  power  of  the 
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state  or  municipal  purpose,  when  assailed  on  the  g^round  of  un- 
constitutionality, in  Shenck  v.  Pittsburg  Club,  11  Pa.  Superior 
Ct.  84.  The  Supreme  Court  having  refused  an  appeal  from 
our  decision  in  that  case,  we  give  a  like  consUnction  to  the  act 
of  1901. 

Judgment  affirmed. 


Pattison  v,  Cobb,  Appellant. 

Evidence — Competency  of  witness — Party  dead — Interest  of  witness — Dis- 
charge in  bankruptcy. 

In  an  action  by  the  executors  of  the  payee  of  a  judgment  promissory 
note  against  the  maker,  the  guarantor  of  the  note  is  not  a  competent  wit- 
ness to  prove  payment  of  the  note  in  the  Ufetime  of  the  holder  ;  and  this  is 
the  case  although  the  guarantor  may  have  been  discharged  in  bankruptcy 
after  he  made  the  guaranty. 

Argued  Oct.  30, 1903.  Appeal,  No.  176,  Oct  T.,  1908,  by  de- 
fendant,  from  order  of  C.  P.  Potter  Co.,  June  T.,  1896,  No.  289, 
dismissing  exceptions  to  report  of  referee  in  case  of  C.  L. 
Pattison  &  Company  to  use  of  Anna  S.  Pattison  and  Orville 
Pattison,  Executors  of  Charles  L.  Pattison,  Deceased,  v.  H. 
H.  Cobb.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Porter, 
Morrison  and  Henderson,  JJ.    Affirmed. 

Issue  to  determine  the  validity  of  a  judgment  entered  on  a 
judgment  note. 

The  case  was  referred  to  J.  W.  Bouton,  Esq.,  as  referee. 

The  referee  reported  in  favor  of  the  plaintiff  the  sum  of 
$1,221.88. 

Exceptions  to  the  report  of  the  referee  were  dismissed  by  the 
court. 

Error%  assigned  were  in  dismissing  the  exceptions  I'elating  to 
the  evidence  referred  to  in  the  opinion  of  the  Superior  Court. 

W.  L  LetviSy  with  him  Seibert  ^  Lillibridge^  for  appellant, 
cited :  Morse  v.  Hovey,  1  Sandford,  187  ;  Boas  v.  Hetzel,  3  Pa. 
298;  Sheetz  v.  Hanbest,  81  Pa.  100. 


Digitized  by 


Google 


PAITISON  V.  COBB,  AppeUant.  73 

72,  (1904).]  Arguments — Opinion  of  the  Court. 

J.  N.  Peck^  of  Peck^  Stone  ^  Dubois^  with  him  A.  S.  Heck^  for 
appellees,  cited :  Cake  v.  Cake,  162  Pa.  584*;  Kauss  v.  Rohner, 
172  Pa.  481 ;  Krumrine  v.  Grenoble,  165  Pa.  98;  Fross's  App., 
105  Pa.  258;  Irwin  v.  Shumaker,  4  Pa.  199 ;  Karns  v.  Tanner, 
66  Pa.  297 ;  Duffield  v.  Hue,  129  Pa.  94. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
The  two  assignments  of  error  raise  a  single  question :  was 
the  witness  Chase  competent  to  testify  to  transactions  occur- 
ring in  the  lifetime  of  Charles  L.  Pattison. .  It  appeared  at  the 
trial  before  the  referee  that  tlie  defendant  executed  and  deliv- 
ered, or  caused  to  be  delivered,  his  judgment  promissory  note 
dated  June  13,  1895,  to  C.  L.  Pattison  &  Company  for  $860.05. 
On  the  back  of  the  ngte  was  written  a  guaranty  to  C.  L.  Pat- 
tison &  Company  of  the  payment  of  tlie  note,  signed  by  the 
firm  of  Cobb  &  Chase,  of  which  the  witness  was  a  member.  It 
f uilher  appeai-ed  that  C.  L.  Pattison  was  the  sole  owner  of  the 
business  carried  on  in  the  name  of  C.  L.  Pattison  &  Company, 
and  that  he  died  after  the  note  was  delivered  and  before  pro- 
ceedings were  instituted  for  its  collection.  It  was  proposed  by 
the  defendant  to  prove  by  the  witness  that  the  note  had  been  in 
fact  paid.  The  question  at  issue  was  therefore  the  existence 
of  the  debt  represented  by  the  note  which  the  witness  had  in- 
dorsed, and  the  payment  of  which  he  had  guaranteed.  The 
note  so  guaranteed  was  the  thing  or  contract  in  action,  and  the 
witness  was  a  party  thereto.  The  right  of  the  payee  haviug 
passed  by  his  death  to  his  executors,  the  plaintiffs,  the  re- 
maining parties,  are  not  competent  witnessei^  to  any  matter 
occurring  before  the  death  of  the  other  party.  Clause  e  of 
section  5  of  the  act  of  1887  provides  that  "  where  any  party  to 
a  thing  or  contract  in  action  is  dead  ....  and  his  right  thereto 
or  therein  has  passed  ....  to  a  party  on  the  record  who  rep- 
resents his  interest  in  the  subject  in  controversy  ....  the 
remaining  party  to  such  thing  or  contract,  or  any  other  person 
whose  interest  shall  be  adverse  to  the  said  right  of  sach  de- 
ceased ....  party "  shall  be  incompetent  to  testify  to  any 
matter  occurring  before  the  death  of  the  other  party.  This 
language  of  the  act  brings  the  witness  within  one  of  the  ex- 
cepted clauses  and  renders  him  incompetent  to  testify  to  any 
matter  occurring  in  the  lifetime  of  the  payee  of  the  note.     This 
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conclusion  is  necessary  to  prevent  that  inequality  which 
would  exist  if  the  door  were  thrown  open  to  surviving  parties 
when  the  mouth  of  the  other  party  was  closed.  This  con- 
sideration led  to  the  enactment  of  the  proviso  in  the  act  of 
1869,  and  the  same  provision  was  brought  forward  into  the  act 
of  1887. 

Two  classes  of  witnesses  are  disqualified  under  clause  e  of 
the  act  of  1887  ;  (1)  surviving  or  remaining  parties  to  a  thing  or 
contmct ;  (2)  any  other  person  whose  interest  shall  be  adverse 
to  the  right  of  a  deceased  or  lunatic  party.  Section  6  of  the 
act  provides  a  mode  by  which  persons  whose  interests  are  ad- 
verse may  be  made  competent  to  testify,  but  this  applies  to 
the  second  class  above  indicated,  and  not  to  those  who  are 
parties  to  the  thing  or  contract  in  action.  As  to  the  latter 
class,  the  exclusion  is  on  grounds  of  policy  because  of  the 
unequal  situation  of  the  litigants.  While  it  may  be,  as  con- 
tended by  the  appellant,  that  the  witness  offered  was  rendered 
disinterested  by  his  discharge  in  bankruptcy,  the  objection  to 
his  competency  is  not  one  of  interest  but  of  policy  to  prevent 
inequality  and  the  undue  advantage  which  the  survivor  to  a 
thing  or  contract  would  acquire  if  made  competent  to  testify. 
The  acts  of  1869  and  1887  are  undoubtedly  enabling  statutes, 
yet,  notwithstanding  the  great  extension  of  the  capacity  of 
witnesses,  there  is  a  manifest  intention  to  maintain  the  equality 
existing  before  the  adoption  of  these  statutes  where  one  of  the 
parties  to  the  subject  of  controversy  has  become  incapacitated 
to  testify :  Karns  v.  Tanner,  66  Pa.  297 ;  Fross's  Appeal,  106 
Pa.  258 ;  Duffield  v.  Hue,  129  Pa.  94 ;  Paschall  v.  Pels,  207 
Pa.  71. 

The  referee  was  not  in  error  in  excluding  the  testimony  pro- 
posed.    The  judgment  is  therefore  affirmed. 
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Kitchen  v.  Wilkinson,  Appellant. 

Burial  of  the  dead — Pvblic  burying  ground — Suicide. 

Where  the  general  public  has  acquired  the  right  to  use  land  as  a  burying 
ground,  individiials  cannot  by  staking  off  portions  of  the  land  into  lots  ac- 
quire any  exclusive  i^He  therein  ;  nor  can  a  neighboring  church  acquire  any 
title  to  or  control  over  the  land,  merely  because  numerous  members  of  the 
church  took  part  in  improving  the  grounds  from  time  to  time.  As  long  as 
any  portion  of  the  ground  is  unoccupied  by  graves,  the  community  at  large 
has  the  same  interest  in  the  land  as  those  claiming  to  be  owners  of  lots. 

There  is  nothing  in  the  law  of  Pennsylvania  which  prevents  the  body 
of  a  murderer  and  suicide  from  being  buried  in  a  public  burial  ground. 

A  decent  burial  is  the  right  of  every  one.  It  is  a  right  springing  from 
the  necessity  of  the  case  and  is  recognized  in  all  well  ordered  communities. 
Considerations  of  propriety  and  public  health  require  that  the  dead  be  de- 
cently disposed  of.  This  does  not  imply  the  right  to  Christian  burial  with 
the  services  of  a  religious  organization  but  to  an  orderly  interment  in  some 
suitable  place.     Per  Hbnderson,  J. 

Burial  of  the  dead — Right  to  control  burial — Next  of  kin — Sister. 

Where  a  deceased  person  did  not  in  his  lifetime  live  with  his  wife,  and  no 
executor  or  administrator  has  been  appointed  over  his  estate,  a  sister  of  the 
deceased  has  the  right  to  direct  and  control  the  burial  of  his  dead  body. 

Argued  Jan.  13,  1904.  Appeal,  No.  12,  Jan.  T.,  1904,  by  de- 
fendants, from  decree  of  C.  P.  Luzerne  Co.,  March  T.,  1901, 
No.  2,  on  bill  in  equity  in  case  of  Mary  A.  Kitchen  v.  Stephen 
Wilkinson  et  al.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  defendants  from 
interfering  with  the  burial  of  the  body  of  Ralph  J.  White  in  a 
public  burying  ground.  Before  Dunham,  P.  J.,  specially  pre- 
siding. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  entered  a  decree  in  accordance  with  the  prayer  of 
the  bill. 

Hrrors  assigned  were  the  dismissal  of  various  exceptions  to 
the  court's  findings  of  fact  and  conclusions  of  law,  and  rulings 
on  evidence. 

Q.  A.  GateSy  for  appellants. — The  defendants  had  a  right  to 
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protect  their  dead :  Gumbert's  App.,  110  Pa.  496 ;  Davidson  v. 
Reed,  111  111.  167 ;  Beatty  v.  Kurtz,  27  U.  S.  566. 

The  defendants  had  a  right  to  stake  off  lots :  Pott  v.  School 
Pirectors  of  Pottsville,  42  Pa.  132. 

Defendants  had  tlie  right  to  object  and  interfere  with  the 
burial  upon  the  ground  that  Ralph  White  was  a  murderer  and 
suicide:  Dwenger  v.  Geary,  113  Ind.109  (14 N.  E.  Repr.  903)  ; 
Craig  V.  Church,  88  Pa.  42;  Page  v.  Syraonds,  63  N.  H.  17  ; 
Pierce  v.  Swan  Point  Cemetery,  10  R.  I.  227 ;  Hunter  v.  Trus- 
tees of  Sandy  Hill,  6  Hill,  407  ;  Boyce  v.  Kalbaugh,  47  Md.  334 ; 
Smitli  V.  Thompson,  55  Md.  5. 

It  was  not  shown  that  White  had  any  property  or  that  there 
was  any  reason  why  his  widow  should  not  exercise  her  un- 
doubted fii-st  right  to  bury  him.  While  it  is  not  the  right 
of  the  widow  to  remove  the  body  after  burial  it  is  her  right  to 
buiy  him  in  the  firet  instance.  As  to  both  these  propositions 
we  cite  Wynkoop  v.  Wynkoop,  42  Pa.  293 ;  Queen  v.  Ste- 
wart, 12  Ad.  &  El.  773  ;  Hackett  v.  Hackett,  19  L,  R.  A.  558 ; 
Enos  V.  Snyder,  53  L.  R.  A.  221 ;  McEntee  v.  Bonacum,  60 
L.  R.  A.  440. 

John  T.  Lenahan,  with  him  Richard  B,  Sheridan^  for  appellee. 
— An  individual  by  marking  off  space  in  a  public  burial  ground 
for  a  family  burial  plot,  does  not  acquire  any  right  in  the  va- 
cant ground  thus  marked  off  to  the  exclusion  of  the  rest  of  the 
public  having  a  right  of  interment  in  the  graveyard:  Hunter 
V.  Sandy  Hill,  6  Hill  (N.  Y.),  407. 

An  intention  to  dedicate  may  be  presumed  after  twenty-one 
years'  use  by  the  public :  Bush  v.  Johnston,  23  Pa.  209 ;  Thomp- 
son V.  Coal  &  Iron  Co.,  19  Atl.  Repr.  346 ;  Schenley  v.  Com- 
monwealth, 36  Pa.  29 ;  Commonwealth  v.  Cole,  26  Pa.  187 ; 
Commonwealth  v.  Llewellyn,  14  Pa.  Superior  Ct.  214. 

Land  may  be  dedicated  for  the  purposes  of  a  public  burial 
ground :  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill  (N.  Y.), 
407;  Davidson  v.  Reed,  111  111.  167;  2  Dillon  on  Mun.  Corp. 
sec.  648. 

Continuous  and  notorious  use  of  land  for  twenty  years  as  a 
public  burial  place  with  the  acquiescence  of  the  owner  affords 
presumptive  evidence  of  its  dedication  for  that  purpose,  and 
the  owner  is  estopped  from  denying  it  and  will  be  enjoined 
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from  interfering  with  such  use :  Boyce  v.  Kalbaugh,  47  Md. 
334 ;  Davidson  v.  Reed,  111  111.  167 ;  Gumbert's  App.,  110  Pa. 
496. 

An  individual  could  not  acquire  any  right  as  against  the  pub- 
lic. It  is  well  settled  that  in  Pennsylvania  title  cannot  be  ac- 
quired against  the  public  by  adverse  possession  :  County  of  Sus- 
quehanna V.  Deans,  33  Pa.  131 ;  Kittanning  Academy  v.  Brown, 
41  Pa.  269 ;  Com.  v^  Moorhead,  118  Pa.  344 ;  Com.  v.  McDon- 
ald, 16  S.  &  R.  390. 

A  custom  to  bury  as  near  relatives  as  possible  is  bad  :  Pierce 
v.  Proprietors  of  Swan  Point  Cemeteiy,  10  Rhode  Island,  227. 

Ralph  J.  White,  by  reason  of  his  crimes,  was  not  deprived 
of  the  right  of  decent  burial:  4  Blackstone's  Com.  p.  189; 
Kanavan's  Case,  1  Maine,  226. 

The  contention  that  Ralph  J.  White  not  having  died  under 
plaintiff's  roof,  and  that  the  fact  that  he  left  a  wife,  is  fatal  to 
plaintiffs  right  to  maintain  this  bill,  is  untenable:  Fox  v. 
Gordon,  16  Phila.  185. 

Opinion  by  Henderson,  J.,  July  28, 1904: 
Among  the  findings  of  fact  by  the  court  below  is  the  follow- 
ing :  "  More  than  sixty  years  ago  the  land  of  which  the  burial 
ground  was  composed  was  dedicated  to  the  public  for  a  public 
burial  ground  and  from  that  time  to  the  present  period  it  has 
been  openly,  notoriously  and  continuously  under  claim  of  right 
and  with  the  knowledge  and  consent  of  the  ownei-s  of  the  fee 
used  by  the  geneml  public  as  a  public  burial  ground  for  the 
purpose  of  burying  their  dead  therein."  The  finding  is  fully 
justified  by  the  evidence  offered  at  the  trial.  As  to  a  small 
part  of  the  burial  ground  the  dedication  seems  to  have  been 
somewhat  later  than  the  period  stated  in  the  conclusion  of  the 
court,  but  it  was  so  long  ago  as  not  to  affect  the  question  in- 
volved. 

The  evidence  also  shows  that  the  plaintiff  and  Ralph  J. 
White  were  residents  of  the  immediate  vicinity  of  the  burial 
place.  No  rights  of  heirs  or  grantees  of  the  donor  are  involved. 
The  right  of  burial  exists  therefore  in  favor  of  the  body  of 
Ralph  J.  White  unless  some  suflBcient  reason  is  shown  to  the 
contrary  arising  outside  of  the  public  character  of  the  burying 
ground. 
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Two  reasons  are  given  by  the  defendants  why  the  burial 
should  not  be  permitted : 

1.  That  all  the  ground  in  the  cemetery  has  been  already  ap- 
propriated ;  and, 

2.  That  Ralph  J.  White  was  a  murderer  and  suicide. 

It  is  not  alleged  that  the  burial  ground  is  all  occupied  by 
graves  and  the  plot  exhibited  by  the  defendants  shows  that  a 
considerable  part  of  it  is  not  so  used.  It  is  said,  however,  that 
from  time  to  time  portions  of  the  ground  have  been  appro- 
priated by  individuals,  boundaries  being  indicated  by  stakes 
or  fences  and  that  by  such  action  the  persons  so  appropriating 
the  ground  have  acquired  exclusive  vested  interests  and  that 
all  the  ground  in  the  cemetery  is  so  appropriated.  White  was 
buried  in  ground  said  to  be  within  the  limits  of  a  lot  claimed 
by  L.  D.  Pardington.  The  way  in  which  the  lots  were  acquired 
appears  from  the  testimony  of  Geoi-ge  Wesley,  one  of  the  de- 
fendants : 

Q.  About  the  various  lots  that  were  allotted,  how  was  that 
done,  by  the  parties  themselves  ?  A.  Why,  of  late  they  usu- 
ally come  to  me  and  have  me  go  over  with  them,  if  they  want 
to  bury.  Q.  Before  then,  how  was  it  done — ^as  long  ago  as 
you  can  remember  ?  A.  Well,  I  don't  know;  they  would  go  in 
and  locate  in  a  place  where  they  did  not  interfere  with  any- . 
body  else  and  buried.  Q.  When  did  you  first  take  charge  of 
this  and  how  did  you  happen  to  take  charge  of  this  burial 
place  ?  A.  Well,  now,  all  the  charge  I  have  had  of  it — the 
people  coming  to  me  and  requesting  me — my  living  there  I 
worked  a  good  deal  in  that  cemetery  and  I  tried  to  keep  it 
in  a  nice  shape.  They  knew  that  I  understood  it  and  they 
would  come  to  me  to  help  them  select  a  suitable  place  for  their 
burial ;  more  particularly  when  they  was  fixing  to  bury  or  start- 
ing a  lot.  Mr.  Wesley  was  an  undertaker  living  in  the  com- 
munity and  his  business  induced  him  to  take  an  interest  in  the 
cemetery. 

L.  D.  Pardington  gives  the  following  account  of  the  way 
in  which  he  acquired  a  lot : 

Q.  Tell  us  when  you  got  that  (lot)  and  how  you  got  it. 
A.  Well,  I  should  judge,  as  nearly  as  I  can  remember,  about 
four  years  ago,  I  went  to  Mr.  Lewis's  store  in  the  first  place 
and  inquired.     I  don't  remember  whether  it  was  of  him  or  his 
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•  wife,  about  this  graveyard  and  I  was  directed  to  go  to  Mr. 
Wesley.  I  went  there  and  spoke  to  him  about  it  and  he  took 
me  over  to  the  graveyard  and  showed  me  this  lot  where  I  could 
bury  and  said,  "  Now,  as  you  are  a  member  of  this  church  and 
intend  to  make  your  home  here,  there  is  a  sufficient  lot  for 
you  and  your  family.  Q.  Was  it  measured  off  and  staked  off  ? 
A.  I  could  not  say  whether  it  was  staked  off  at  that  time,  or 
not. 

Mr.  Pardington  buried  a  child  in  a  comer  of  the  ground 
which  he  called  his  lot. 

The  other  evidence  in  the  case  upon  this  point  would  indi- 
cate that  there  was  to  some  extent  a  designation  of  lots  by  per- 
sons using  the  burial  ground,  but  it  is  quite  evident  upon  an 
inspection  of  the  plot  submitted  that  the  arrangement  of  lots 
was  a  comparatively  recent  action  on  the  part  of  persons  in- 
terested. The  evidence  leads  very  strongly  to  the  conclusion 
that  the  marking  out  of  the  plots  was  done  long  after  the  rights 
of  the  public  were  acquired  by  reason  of  the  dedication,  and 
without  authority  from  any  one. 

The  evidence  wholly  fails  to  show  any  authority  in  the  Chris- 
tian church  to  regulate  or  control  the  burial  ground  and  it 
may  well  be  doubted  under  the  evidence  whether,  as  an  organ- 
ization, it  ever  undertook  so  to  do.  Numerous  members  of  the 
church  who  were  interested  in  the  welfare  of  the  community 
took  part  in  improving  the  burial  ground  from  time  to  time, 
but  this  appears  to  have  been  done  by  them  as  citizens  rather 
than  as  members  of  the  church.  However  that  may  be  the 
church  had  no  title  to  the  burial  ground  and  could  not  exer- 
cise legal  control  over  it.  The  cases  cited  by  the  appellants 
are  not  authority  for  the  proposition  that  the  church  had  any 
legal  control  over  the  cemetery.  In  Gumbert's  Appeal,  110 
•Pa.  496,  there  was  a  grant  of  land  and  a  trust  thereby  created 
which  the  court  sustained  and  enforced.  In  Davidson  v.  Reed, 
111  111.  167,  the  right  of  persons  having  friends  buried  in  the 
churchyard  to  prevent  desecration  was  sustained  ;  this  on  the 
ground  that  they  had  an  interest  in  the  burial  ground.  In 
Beatty  v.  Kurtz,  27  U.  S.  566,  there  was  evidence  upon  which 
the  court  held  that  there  was  a  parol  gift  to  the  congregation 
and  therefore  a  property  right.  In  the  present  case  the  right 
of  the  public  was  acquired  long  before  the  church  existed  at 
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all  and  it  cannot  upon  any  theory  be  said  to  have  a  legal  inter- 
est in  the  property. 

The  right  of  individual  members  of  the  community  is  one  of 
decent  burial,  but  does  not  extend  to  the  appropriation  and 
withdrawal  from  the  use  of  other  members  of  the  community 
of  such  portions  of  ground  as  the  person  appropriating  may  de- 
sire for  anticipated  requirements.  The  position  of  appellants 
that  all  the  ground  in  the  cemetery  is  divided  into  lots  and  that 
all  the  lots  have  been  appropriated  and  that  therefore  burial 
rights  can  only  be  had  through  those  claiming  lots  cannot  be 
supported  and,  the  facts  in  this  case  showing  a  large  portion 
of  the  ground  still  unoccupied  by  graves,  the  community  at 
large  has  the  same  intei'est  in  the  burial  place  under  the  dedi- 
cation by  the  donor  which  those  have  who  claim  to  be  the  own- 
ers of  lots.  The  trust  created  through  the  dedication  would 
be  defeated  if  the  ground  might  be  preempted  and  divided  up 
by  volunteers  according  to  such  division  lines  as  they  saw  fit 
to  establish.  No  burials  have  been  had  on  some  of  the  lots  as 
shown  in  the  plot  and  considerable  unoccupied  space  remains 
on  others.  The  appropriators  of  such  spaces  must  have  some 
other  justification  of  their  titles  than  the  fact  that  they  have 
driven  stakes  or  established  boundaries.  So  long  as  no  one 
having  a  like  interest  interferes  there  is  propriety  in  such  an 
arrangement  of  the  burial  ground,  but  while  burial  space  re- 
mains no  one  acquires,  by  such  method,  an  exclusive  right  to 
more  ground  that  is  actually  used  for  the  purposes  of  decent 
burial.  Such  right  may  be  acquired  through  a  corporation  or 
association  or  an  individual  having  control  of  a  burial  place, 
but  not  in  ground  in  which  the  whole  community  has  a  like  in- 
terest. 

No  authority  has  been  shown  in  support  of  the  position  of 
the  defendants  that  the  body  of  Ralph  J.  White  was  not  en-  • 
titled  to  decent  burial  in  this  cemetery  because  of  the  fact  that 
he  was  a  murderer  and  suicide.  The  harshness  which  once 
marked  the  treatment  of  the  body  of  a  suicide  in  England 
has  found  no  place  in  the  legislation  of  this  commonwealth. 
Nor  is  it  consonant  with  the  spirit  of  the  age  or  the  moral  sense 
of  the  people.  A  decent  burial  is  the  right  of  everyone.  It 
is  a  right  springing  from  the  necessities  of  the  case  and  is  rec- 
ognized iQ  all  weU-ordered  communities.      Considerations  of 
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propriety  and  public  health  require  that  the  dead  be  decently 
disposed  of.  This  does  not  imply  the  right  to  Chiistian  buiial 
with  the  services  of  a  religious  organization,  but  to  an  orderly 
interment  in  some  suitable  place. 

It  cannot  be  successfully  contended  that  the  plaintiff  might 
not  lawfully  bury  the  body  of  her  brother.  The  evidence  shows 
that  White  had  not  been  living  with  his  wife  for  a  considerable 
time.  What  the  cause  of  their  separation  was  is  not  material 
in  the  present  inquiry.  There  was  no  administrator  or  execu- 
tor upon  whom  the  law  would,  in  tlie  first  instance,  cast  the 
duty  of  burial.  Upon  this  sister,  under  the  circumstances,  as 
one  of  his  near  kindred,  devolved  the  right  if  not  the  duty  of 
burial.  The  law  as  stated  by  Judge  Thayer  in  Fox  v.  Gordon, 
16  Phila.  185,  has  been  recognized  and  approved  in  numerous 
cases :  "  It  may  be  laid  down  as  a  general  proposition,  however 
deducible  from  all  the  adjudicated  cases  upon  this  subject,  as 
well  as  from  the  opinions  of  the  most  learned  writers,  that 
where  the  relation  subsisting  between  husband  and  wife  and 
parent  and  child  are  of  a  normal  character,  they  have  respect- 
ively the  right  to  determine  to  the  exclusion  of  all  others  the 
place  in  which  shall  repose  the  remains  of  those  who  were 
nearer  and  dearer  to  them  in  life  than  they  were  to  any  others, 
and  in  the  absence  of  these  relationships  the  same  right  belongs 
to  the  next  of  kin  of  the  deceased."  The  right  of  the  next  of 
kin,  under  the  circumstances,  is  recognized  in  Pettigrew  v.  Pet- 
tigrew,  207  Pa.  313. 

No  persons  having  any  interest  in  the  body  objected  or  now 
object  to  the  action  of  the  plaintiff  in  burying  her  brother  and 
the  defendants  are  not  in  a  position  to  question  her  right  so  to 
do.  None  of  the  property  rights  of  the  defendants  have  been 
invaded  nor  has  there  been  any  interference  with  the  buiial 
places  of  their  friends  or  kindred. 

We  are  of  the  opinion,  therefore,  that  under  the  law  appli- 
cable to  the  case  a  correct  conclusion  was  arrived  at  by  the 
trial  judge. 

The  decree  is  therefore  affirmed. 
Vol.  XXVI — 6 
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Field  V.  Schuster,  Appellant. 

Contract — Sale — Acceptance — Delivery — Province  of  court  and  jury. 

In  an  action  to  recover  the  purchase  price  of  goods  sold  and  delivered, 
the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff  tends  to  show 
that  the  property  was  inspected  by  defendant's  agent  at  plaintiff's  premises, 
that  plaintiff  was  directed  to  deliver  it  on  cars  at  the  station,  and  that 
such  delivery  was  made,  while  the  defendant's  agent  testified  that  he  ex- 
amined the  property  on  the  plaintiff's  premises,  that  some  of  it  was  defect- 
ive, and  that  he  refused  to  accept  it  unless  it  was  delivered  in  the  condi- 
tion specified  in  the  contract. 

Performance  according  to  the  contract  will  be  presumed  where  accept- 
ance is  made  after  an  inspection,  or  an  opportunity  for  inspection. 

If  a  purchaser  has  an  opportunity  to  examine  goods  when  about  to  ac- 
cept them,  it  is  his  duty  so  to  do,  and  if  he  omits  to  exercise  his  privilege 
in  that  respect,  he  will  not  afterwards  be  permitted  to  object  that  his  ac- 
ceptance was  without  examination. 

Evidence— Cross-examinalion — Anticipation  of  defense. 

An  offer  of  evidence  is  properly  rejected,  the  purpose  of  which  is  to  in- 
troduce the  defendant's  case  in  advance  by  a  cross-examination  of  the 
plaintiff.  The  rejection  of  the  offer,  however,  will  not  preclude  the  defend- 
ant from  introducing  testimony  upon  the  subject. 

Contract — Sale — Evidence — Compromise . 

In  an  action  to  recover  the  purchase  price  of  goods  where  the  question 
in  controversy  is  the  delivery  and  acceptance  of  the  goods,  evidence  as  to 
overtures  of  compromise,  and  an  attempt  to  settle  after  delivery,  is  inad- 
missible. 

Evidence — Witnese — Credibility — Former  trial. 

The  testimony  of  a  witness  at  a  former  trial  of  the  same  case  is  compe- 
tent for  the  purpose  of  impeaching  his  testimony  at  the  second  trial. 

Contract — Sale — Measure  of  damages. 

Where  there  is  a  sale  of  specific  property  inspected  and  accepted  by  the 
defendant,  as  the  plaintiff  claimed,  or  if  not  accepted,  delivered  in  cars  in 
accordance  with  the  terms  of  the  contract,  the  measure  of  damages  is  the 
contract  price  of  the  goods  sold.  If  the  plaintiff  fail  to  make  out  a  case 
to  the  satisfaction  of  the  jury  on  either  of  the  grounds  relied  upon,  he  is 
not  entitled  to  recover  at  all. 

Trial — Charge — Statement  of  facts — Harmless  error. 

The  appellate  court  wiU  not  reverse  a  judgment  on  a  verdict  because  of 
an  inadvertent  misstatement  of  the  evidence  by  the  trial  judge,  where  it  is 
not  clear  that  the  misstatement  did  the  defendant  any  harm,  and  the  at- 
tention of  the  court  was  not  called  to  it  at  the  conclusion  of  the  charge. 

Contract — Sale —  Evidence . 

In  an  action  to  recover  the  purchase  price  of  tobacco,  defendant  offered 
evidence  tending  to  show  that  the  tobacco  was  improperly  handled  because 
of  the  use  of  water  to  dampen  it.    The  plaintiff  in  rdbuttal  offered  to  show 
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that  it  was  a  common  practice  so  to  treat  tobacco,  and  that  it  was  not  prej- 
udicial to  its  quality  or  condition.  Held,  that  the  plaintiff's  evidence  was 
proper. 

TruU — Charge — Inadequate  charge. 

A  charge  is  not  open  to  the  criticism  of  being  inadequate  or  partial, 
where  it  directs  the  attention  of  the  jury  in  clear  language  to  the  contro- 
verted points  in  the  case,  leaves  them  free  to  dispose  of  the  case  under  the 
evidence,  and  clearly  states  the  legal  principles  controlling  the  case. 

Argued  March  9, 1904.  Appeal,  No.  19,  Feb.  T.,  1904,  by 
defendant,  from  judgement  of  C.  P.  Tioga  Co.,  April  T.,  1902, 
No.  98,  on  verdict  for  plaintiff  in  case  of  M.  S.  Field  v.  George 
J.  Schuster.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
PoBTEB,  Morrison  and  Henderson,  J  J.    Affirmed. 

Assumpsit    for  goods    sold    and    delivered.     Before    Or- 

MEROD,  p.  J. 

At  the  trial  defendant  made  this  offer : 

The  witness  upon  the  stand,  the  plaintiff  in  the  case,  having 
testified  that  the  tobacco  was  delivered  in  accordance  with  the 
contract  and  was  undamaged  and  free  from  the  kinds  of  tobacco 
mentioned  in  the  contract  to  be  excluded,  it  is  now  proposed  to 
ask  the  witness  if  he  did  not  afterwards  assort  this  crop  of  to- 
bacco and  whether  the  total  of  the  toliacco  as  assorted  was  not 
11,703  pounds  and  that  at  least  out  of  the  11,703  pounds  there 
was  found  to  be  one  ton  of  damaged  tobacco  :  to  be  followed  by 
evidence  showing  that  the  tobacco  if  properly  bundled  would 
not  become  damaged. 

Counsel  for  the  plaintiff  object  to  the  offer  as  not  being  cross- 
examination  and  as  being  but  an  effort  to  inject  into  the  plain- 
tiff's case  matters  relating  to  the  defendant's  defense  if  relevant 
to  the  case ;  and  being  but  a  bald  attempt  of  that  kind  as  shown 
by  the  offer  with  which  they  propose  to  follow  this  evidence ; 
and  the  evidence  itself  is  only  based  on  the  offer  upon  evidence 
developed  upon  cross-examination  which  is  more  or  less  objected 
to  for  the  reasons  we  now  urge. 

The  Court :  The  conditions  arising  having  occurred  sub- 
sequent to  the  delivery  of  the  tobacco  the  objection  is  sus- 
tained. [5] 

This  question  was  asked  a  witness : 

Q.  How  much  wet  tobocco  did  you  find  when  you  came  to 
assort  it  ? 
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Objected  to  as  not  evidence  in  this  case.  The  court  having 
refused  to  allow  the  defendant  to  go  into  the  condition  of  the 
tobacco  after  the  time  of  the  alleged  delivery  of  the  tobacco  by- 
Mr.  Field,  the  plaintiff,  to  the  defendant  having  refused  to  al- 
low the  defendant  to  show  the  condition  of  the  tobacco  at  the 
assorting  time. 

The  Court :  Counsel  for  the  defendant  having  shown  as  a 
part  of  their  defense  that  the  tobacco  being  wet  would  remain 
wet  and  the  condition  of  this  tobacco  subsequent  to  the  time  it 
was  delivered  not  having  been  excluded  by  the  court  this  evi- 
dence is  admitted  for  the  purpose  of  contradicting  the  evidence 
of  the  defendant  in  that  regard :  the  only  evidence  excluded  by 
the  court  on  the  part  of  the  defendant  was  the  offer  to  show  the 
amount  of  fillers  which  was  taken  out  of  this  tobacco  when  as- 
sorted ;  it  did  not  touch  the  question  of  the  condition  the  tobacco 
was  in  as  to  damaged  tobacco. 

To  which  ruling  by  the  court  counsel  for  the  defendant  ex- 
cept and  at  their  request  this  bill  is  sealed.  [6] 

To  the  request  to  strike  out  certain  of  plaintiff's  testimony 
the  court  made  the  following  ruling : 

The  Court :  In  connection  with  the  testimony  of  the  wit- 
ness that  all  of  this  conversation  was  after  the  tobacco  had  been 
delivered  we  direct  the  testimony  to  be  stricken  out.  This, 
however,  not  to  preclude  showing  in  rebuttal  that  the  conver- 
sation occurred  at  some  other  time. 

To  which  ruling  by  the  court  counsel  for  the  defendant  ex- 
cept and  at  their  request  this  bill  is  sealed.  [7] 

A  witness  for  defendant  was  asked  these  questions  : 

Q.  You  were  sworn  in  a  former  trial  of  this  case  ?  A.  Yes, 
sir.  Q.  At  that  time  did  you  not  say  this  :  Was  not  this  ques- 
tion asked  you  and  did  you  not  make  this  reply  ?  Q.  From 
your  experience  of  what  has  been  accepted  and  regarded  as 
merchantable  tobacco  can  you  say  unqualifiedly  from  such  ex- 
perience that  this  would  have  been  regarded  as  unmerchantable? 
A.  It  is  hard  to  say,  because  1  have  known  some  buyers  to  re- 
ceive crops  that  has  not  been  as  good  as  this  and  didn't  say 
anything,  and  then  again  receive  crops  that  was  better  and  give 
a  reduced  price.  So  there  is  both  ways ;  it  is  hard  to  say  from 
experience. 

Objected  to  for  the  reason  that  the  question  and  answer  pro- 


Digitized  by 


Google 


FIELD  V,  SCHUSTER,  AppeUant.  86 

82,  (1904) .]  Statement  of  Facts— Charge  of  Court. 

posed  to  be  given  by  the  witness  in  substance  simply  amounts 
to  the  witness  testifjring  that  he  has  known  certain  tobacco 
buyers  to  pay  the  contract  price  for  the  tobacco  rather  than  to 
get  into  litigation  and  have  a  lawsuit,  it  is  simply  showing  that 
some  people  prefer  to  settle  trouble  than  to  litigate  it;  such  a 
question  ought  not  to  be  permitted  to  be  asked  to  affect  the 
merchantability  of  the  tobacco;  and  there  is  nothing  in  the 
answer  to  the  question  now  asked  that  the  contract  under 
which  the  tobacco  was  received  was  like  the  tobacco  in  ques- 
tion, and  for  the  further  reason  that  it  is  well  known  that  shed 
bum,  pole  rot  and  damaged  tobacco  of  all  kinds  is  merchant- 
able of  its  kind. 

The  Court :  The  witness  having  been  called  on  the  part 
of  the  defendant  and  having  testified  that  after  an  examination 
of  this  tobacco  that  it  is  not  merchantable,  we  think  he  may 
be  asked  as  to  whether  or  not  he  did  not  testify  in  the  manner 
shown  by  the  stenographic  notes  of  testimony. 

Objection  overruled. 

To  which  ruling  by  the  court  counsel  for  the  defendant  ex- 
cept and  at  their  request  this  bill  is  sealed.  [8] 

George  Hughes  sworn  for  the  plaintiff  in  rebuttal  and  ex- 
amined by  Mr.  Mai-sh  testified  as  follows : 

Q.  Where  do  you  reside  ?  A.  Tioga  township.  Q.  What 
experience  have  you  had  in  growing  and  marketing  tobacco  ? 
A.  I  have  been  a  grower  for  twenty  years.  Q.  What  part  of 
the  work  have  you  done  ?  A.  From  growing  the  plant  to  put- 
ting it  in  the  cases.  Q.  From  your  experience  and  observation 
as  a  tobacco  grower  what  is  the  proper  method  of  tobacco 
growers  in  handling  tobacco  which  they  have  taken  down  when 
it  is  a  little  too  dry  to  be  handled  easily  ? 

Objected  to  because  the  question  assumes  that  the  proper 
custom  of  tobacco  growers  is  to  take  it  down  when  it  is  too 
dry ;  there  is  no  such  evidence. 

Objection  overruled. 

To  which  ruling  by  the  court  counsel  for  the  defendant  ex- 
cept and  at  their  request  this  bill  is  sealed.  [12] 

The  court  charged  in  part  as  follows  : 
[Now,  if  he  did  agree  to  take  that  tobacco  he  must  take  it ; 
he  cannot  afterwards  say  that  tobacco  is  not  according  to  con- 
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tract,  I  won't  pay  for  it;  he  is  estopped  from  saying  that  after 
an  examination  of  it ;  or  such  an  examination  as  he  could  have 
made ;  if  he  had  an  opportunity  to  examine  it  he  was  bound 
to  do  so,]  [3]  and  he  says  he  went  there  for  that  purpose. 
He  says  that  he  did  make  an  examination  and  discovered  the 
condition  of  the  toliacco.  He  says  that  he  discovered  it  was 
damaged  and  not  in  conformity  with  the  contract ;  so  it  can- 
not be  pretended  that  he  was  deceived  as  to  the  condition  of 
this  tobacco ;  then  the  only  question  is,  did  he  agree  to  take 
it?  If  he  did  there  must  be  a  recovery  for  the  plaintiff  in  this 
case,  for  the  full  amount  agreed  upon  at  the  time  the  tobacco 
was  sold.  If  he  did  not  accept  that  tobacco,  then  we  come 
down  to  the  question  whether  or  not  the  tobacco  was  delivered 
in  the  condition,  substantially  as  the  contract  provides  for ; 
because  if  this  tobacco  was  not  in  the  condition  and  of  the 
character  that  this  defendant  by  his  agent,  Allen,  bought  of 
Mr.  Field,  he  is  not  obliged  to  take  it  and  pay  for  it  What 
is  the  evidence  in  regard  to  that  condition?  A  very  large 
amount  of  evidence  has  been  offered  here  for  the  purpose  of 
showing  you  the  manner  in  which  this  tobacco  was  cured. 
That  evidence  is  important  in  a  certain  degree  in  determining 
whether  or  not  it  was  properly  cured.  It  is  alleged  by  the  de- 
fendant that  because  of  the  manner  in  which  it  was  cured  it 
could  not  be  merchantable  tobacco,  and  hence  he  was  not  obliged 
to  take  it ;  and  to  satisfy  you  of  that  proposition  he  has  called  a 
number  of  witnesses  as  to  what  was  done  in  taking  down  this 
tobacco;  the  principle  cause,  they  say,  of  injury  to  this  tobacco 
was  the  sprinkling  of  water  upon  it ;  it  is  contended  by  the  de- 
fendant that  this  ought  not  to  have  been  moistened  by  artificial 
means ;  that  it  should  have  been  left  hanging  in  the  lofts  un- 
til it  was  in  a  proper  condition  to  take  down  and  strip  by  na- 
ture. A  number  of  witnesses  have  been  called  who  testify  that 
manner  was  not  the  proper  means  of  curing  tobacco. 

[If  you  find  as  matter  of  fact  that  the  tobacco  was  not  mer- 
chantable and  up  to  the  standard,  and  that  the  plaintiff  in 
this  case  contracted  for  the  delivery  of  a  certain  grade  of  to- 
bacco, and  if  by  the  most  careful  and  diligent  kind  of  treat- 
ment he  was  not  able  to  produce  the  character  of  tobacco  he  had 
agreed  to,  he  is  bound  by  the  terms  of  his  contract  just  the 
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same.]  [4]  If  you  get  to  this  proposition  this  evidence  may 
be  of  some  assistance  to  you  in  determining  whether  or  not  this 
tobacco  was  merchantable,  because  it  is  tiie  theory  of  the  de- 
fendant that  it  could  not  be  merchantable  after  having  treated 
it  with  sprinkling.  If  you  come  to  the  conclusion  that  it  was 
not  merchantable,  and  that  the  defendant  did  not  accept  it  he 
could  not  be  held  liable  for  its  payments  As  bearing  upon  the 
character  of  this  tobacco  as  it  was  delivered  there  is  the  evi- 
dence of  a  number  of  witnesses  who  say  that  they  did  examine 
this  tobacco  in  the  car ;  and  you  heard  their  testimony,  and 
the  weight  you  give  this  testimony  is  entirely  for  you,  and  not 
for  the  court. 

Now,  in  construing  a  contract  of  this  character  you  will  con- 
strue it  from  the  evidence  as  to  what  constitutes  merchantable 
tobacco  under  a  contract  of  this  kind.  It  is  not  pretended  by 
the  defendant  that  there  must  be  an  absolute  and  entire  absence 
of  shed  bum,  or  pole  rot,  but  that  it  must  be  substantially 
absent.  One  witness  in  the  case  testified  that  he  never  knew  of 
a  crop  of  tobacco  but  what  some  would  get  in,  because  it  was 
not  possible  to  determine  that  until  after  it  was  assorted ;  and  in 
construing  contracts  of  this  character  they  must  be  construed 
with  some  latitude  and  reasonableness ;  but  there  must  be  a 
substantial  compliance  with  the  terms  of  the  contract.  If  these 
witnesses  testify  correctly  there  was  but  five  pounds  of  wet  to- 
bacco in  12,650  pounds  of  tobacco ;  would  you  regard  that  as 
an  important  amount  of  damaged  tobacco  in  so  large  a  quantity ; 
or  was  that  a  substantial  compliance  with  the  terms  of  the  con- 
tract ?  Was  that  an  unreasonable  amount  to  have  been  found 
in  12;650  pounds  of  tobacco?  You  also  have  the  testimony  of 
one  witness  as  to  the  amount  of  shed  bum ;  while  he  gives  an 
estimate  of  it  which  was  taken  out  in  this  assorting,  I  understood 
him  to  say,  but  that  is  for  you,  there  was  about  250  pounds. 
Is  that  such  a  proportion  of  the  whole  amount,  12,650  pounds, 
as  would  materially  effect  the  substantial  compliance  with  the 
terms  of  this  contract  in  the  delivery  of  this  tobacco  ?  [If  the 
plaintiff  did  substantially  comply  with  this  contract,  and  the  to- 
bacco he  did  deliver  there  was  in  compliance  and  conformity 
with  the  contract  entered  into  between  the  parties,  it  makes  no 
difference  whether  it  was  accepted  or  not.]  [9]   If  he  conformed 
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substantially  with  the  terms  of  the  contract  and  delivered  this 
tobacco  to  the  defendant,  tlien  he  is  entitled  to  recover,  whether 
the  defendant  accepted  it  or  not.  If  you  conclude  he  accepted 
this  tobacco  you  need  not  consider  the  question  of  its  condition. 
Now,  there  is  another  feature  in  this  case  to  which  I  think  I 
should  call  your  attention,  and  that  is  this :  Was  this  tobacco 
delivered  and  was  it  accepted  by  the  defendant  ?  There  is  some 
evidence  upon  that  proposition.  [You  will  remember  that  some 
of  the  witnesses  testify  that  Mr.  Allen  when  he  got  into  his 
wagon  to  go  away  told  Mr.  Field  where  to  deliver  this  tobacco 
and  that  he  would  have  a  man  there  to  receive  it ;  you  will  re- 
member that  two  loads  were  taken  at  once  and  immediately  put 
into  the  car,]  [10]  and  then  that  some  loads  were  stored  by 
reason  of  a  car  not  being  there,  and  as  I  remember  it  there  was 
also  some  delay  caused  by  a  flood.  [One  of  the  witnesses,  I 
think  Mr.  Spencer,  says  that  he  stored  this  tobacco  in  the  car, 
that  he  received  it  and  that  he  was  employed  to  receive  it  by 
Mr.  Allen,  the  agent  of  the  defendant]  [11]  Now,  when  Mr. 
Allen  went  into  that  car  and  found  that  tobacco  was  not  in  ac- 
cordance with  the  terms  of  the  contract  it  was  his  duty  to  im- 
mediately stop  receiving  that  tobacco  ;  he  could  not  take  that 
tobacco  into  his  possession  knowing  the  condition  it  was  in, 
and  then  say  to  this  man,  "  I  shall  not  pay  for  it."  Now,  then, 
what  did  he  do  in  reference  to  that  ?  We  have  the  testimony 
of  Mr.  Spencer  that  he  received  that  tobacco ;  and  the  testimony 
of  Mr.  Allen  that  he  went  thei*e  and  that  he  found  this  tobacco, 
shook  out  a  handful  of  it,  and  said,  "  this  is  not  the  tobacco  I 
bought  and  I  will  not  accept  it."  As  I  understand  the  testi- 
mony Mr.  Field  was  then  loading  this  tobacco  and  kept  on 
loading  it.  Mr.  Field,  the  son  of  the  plaintiff,  says  that  he  did 
not  hear  Mr.  Allen  say  anything  about  the  tobacco  being  wet. 
Mr.  Allen  says  that  right  after  this  he  saw  the  plaintiff  stand- 
ing some  distance  off  but  that  he  did  not  speak  to  him,  but  that 
he  went  to  the  office  of  Mr.  Smith,  an  attorney,  and  put  the 
matter  in  his  hands.  His  conduct  at  that  time  is  something 
from  which  you  may  determine  as  to  whether  or  not  he  did  re- 
ceive that  tobacco.  If  he  did  not  intend  to  receive  it  and  keep 
it  does  the  fact  that  he  did  not  go  to  Mr.  Field  when  he  saw 
him  there  and  say  to  him,  '^  this  tobacco  is  not  in  accordance 
with  our  contract  and  I  will  not  accept  it,"  throw  any  light 
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upon  this  subject  ?  Does  the  fact  that  he  put  the  matter  in 
the  hands  of  an  attorney  for  adjustment  of  the  difficulty  between 
him  and  Mr.  Field  throw  any  light  upon  this  subject  as  to 
whether  or  not  he  did  receive  this  tobacco  ?  For  we  say  to  you 
if  he  did  receive  that  tobacco  and  kept  it  in  his  possession  he 
cannot  now  say  he  will  not  pay  for  it.  He  should  have  notified 
Mr.  Field  that  he  would  not  receive  that  tobacco  and  rescinded 
tliat  contract.  He  must  have  intimated  to  him  that  he  did  not 
intend  that  tobacco  should  remain  in  his  possession. 

Did  he  give  notice  to  the  young  Mr.  Field  that  he  would  not 
accept  that  tobacco  ?  If  Mr.  Field  after  he  gave  him  notice 
that  he  would  not  accept  that  tobacco  kept  putting  the  tobacco 
in  after  he  was  notified  he  would  not  accept  it,  then  Mr.  Allen 
would  not  be  bound  by  such  an  acceptance  as  that.  This  is  all 
for  you,  gentlemen.  But  as  I  have  already  said  to  you,  and  I 
think  I  should  repeat  it,  it  makes  no  difference  what  occurred 
at  the  car,  if  at  the  time  he  examined  this  tobacco  he  had  full 
knowledge  of  its  condition  and  he  agreed  to  take  it  under  the 
terms  of  that  contract. 

Defendant  presented  these  points : 

1.  Under  the  pleadings  in  this  case  there  can  be  no  question 
of  the  acceptance  of  the  tobacco  outside  the  terms  of  the  con- 
tract. The  only  question  is :  did  the  plaintiff  deliver  the  to- 
bacco in  accordance  with  the  terms  of  the  contract,  to  wit : 
**  In  a  merchantable  condition,  free  from  shed  bum,  pole  rot,  or 
damaged  tobacco."  And  unless  the  jury  are  satisfied  from  the 
weight  of  the  evidence  that  the  plaintiff  did  deliver  the  tobacco 
in  a  merchantable  condition,  free  from  shed  burn,. pole  rot  or 
damaged  tobacco,  the  verdict  must  be  for  the  defendant.  An- 
Bwer :  This  point  is  refused.  If  after  an  examination  of  the  to- 
bacco sufficient  to  satisfy  the  agent,  Allen,  of  its  condition, 
he  agreed  to  accept  it  under  the  contract,  the  defendant  is 
now  estopped  from  denying  that  the  tobacco  did  not  conform 
witli  the  terms  of  the  contract.  [1] 

2.  The  plaintiff  having  testified  that  the  contract  was  never 
changed  or  modified,  he  was  under  obligations  to  deliver  the 
tobacco  in  a  merchantable  condition,  free  from  shed  burn,  pole 
rot,  or  damaged  tobacco,  at  Tioga  depot ;  and  unless  the  jury 
are  satisfied  from  the  evidence  that  he  did  so  deliver  it,  the 
verdict  must  be   for  the  defendant.     Answer:    This  point 
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is  refused  for  the   reasons  given  in   answer  to  the  former 
point.  [2] 

Verdict  and  judgment  for  plaintiff  for  $1,443.71.  Defendant 
appealed. 

Urrors  assigned  were  (1,  2,  3,  4,  9, 10, 11)  above  instructions, 
quoting  them ;  (5-8, 12,  13)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (14)  that  the  charge  was  inadequate  and 
partial. 

D.  W.  Baldwin  and  David  Cameron^  with  them  F.  B.  Smith, 
for  appellant. 

S.  F.  CJiannell,  with  him  F.  E.  Watrous  and  H.  F.  Marsh,  for 
appellee. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 

The  principal  questions  of  fact  developed  at  the  trial  of  this 
case  were : 

First.  Whether  the  defendant  accepted  the  tobacco  before 
delivery;  and 

Secondly.  Whether  the  plaintiff  delivered  it  at  the  place 
and  in  the  condition  provided  for  in  the  contract. 

Evidence  was  offered  by  the  plaintiff  tending  to  show  that 
the  defendant's  agent,  who  acted  in  the  purchase  of  the  tobacco, 
came  to  the  plaintiff's  premises  where  the  tobacco  was  stored 
and,  after  such  inspection  of  it  as  he  cared  to  make,  accepted 
it  and  directed  that  it  be  weighed  and  delivered  on  the  cars  at 
the  station.  Defendant's  agent  denied  that  he  accepted  the 
tobacco  unconditionally  and  alleged  that  he  only  agreed  to  take 
it  if  it  were  delivered  at  the  cai-s  in  the  condition,  provided  for 
in  the  contract.  That  the  defendant's  agent  went  to  the  plain- 
tiff's premises  for  the  purpose  of  inspecting  the  tobacco  and  as- 
ceiiiaining  whether  it  was  in  the  condition  called  for  in  the 
agreement  is  admitted.  The  agent  testified  that  some  of  the 
bundles  contained  damaged  tobacco  and  that  he  could  not 
accept  it  unless  it  was  delivered  in  the  condition  agreed  upon. 

The  plaintiff  claimed  that  after  some  discussion  as  to  condi- 
tion the  agent  accepted  it  and  directed  that  it  be  delivered  at 
the  station. 
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The  court  submitted  the  question  of  acceptance  to  the  jury 
with  proper  instructions.  There  can  be  no  doubt  of  the  liabil- 
ity of  the  defendant  for  the  tobacco  if  accepted  by  him  whether 
it  was  inspected  or  not,  in  the  absence  of  any  concealment  or 
fraud  on  the  part  of  the  plaintiff.  The  contract  of  sale  does 
not  name  the  place  at  which  the  inspection  of  the  tobacco  was 
to  be  made.  In  the  absence  of  any  action  of  the  purchaser 
indicating.a  different  place  the  place  of  delivery  would  be  that 
at  which  the  inspection  would  properly  be  made.  In  the 
present  case,  however,  the  parties  seem  to  have  understood 
that  the  inspection  was  to  be  made  at  the  tobacco  house  and 
that  would  seem  to  have  been  the  most  convenient  place  for 
that  purpose  inasmuch  as  the  delivery  at  the  station  was  to  be 
made  on  the  cars.  Very  clearly,  therefore,  if  the  property  was 
inspected  by  the  defendant's  agent  and  the  plaintiff  directed 
to  deliver  it  on  the  cars  at  the  station  and  such  delivery  was 
thereafter  made,  defendant's  liability  was  fixed.  Performance 
according  to  the  contract  will  be  presumed  where  acceptance 
is  made  after  an  inspection  or  an  opportunity  for  inspection. 
The  learned  judge  was  not  in  error,  therefore,  in  his  answers 
to  the  defendant's  first  and  second  points. 

The  defendant  was  also  bound,  if  the  plaintiff  delivered  the 
tobacco  on  the  cars  in  the  condition  stipulated  for  in  the  con- 
tract. The  sale  was  of  a  specific  lot  of  tobacco  and  compliance 
with  the  terms  of  the  contract  taking  into  consideration  the 
character  of  the  merchandise,  was  the  measure  of  the  plaintiff's 
duty.  That  the  tobacco  was  weighed  and  delivered  on  the  cars 
at  the  place  provided  for  in  the  contract  is  not  disputed. 
Much  evidence  was  introduced  in  regard  to  its  condition. 
The  instruction  of  the  cOurt  to  the  jury  on  the  obligation  of 
the  plaintiff  to  deliver  the  tobacco  in  the  condition  agreed  upon 
and  of  the  exemption  of  the  defendant  from  liability  unless 
such  delivery  was  made,  was  correct  and  clear  and  could  not 
have  been  misunderstood. 

The  portion  of  the  charge  contained  in  the  third  assignment 
of  error  should  be  read  in  the  light  of  the  context.  The  sub- 
ject under  consideration  was  the  alleged  acceptance  of  the 
tobacco  by  the  agent  of  the  defendant.  The  jury  was  in- 
structed that  if  the  agent,  after  having  come  for  that  purpose, 
examined  the  tobacco  and  accepted  it,  the  defendant  would  not 
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afterward  be  heard  ia  his  refusal  to  pay  therefor.  In  that 
connection  the  court  instructed  the  jury  that  if  the  defendant 
had  an  opportunity  to  examine  the  tobacco  when  about  to 
accept  it,  it  was  his  duty  so  to  do,  and  if  he  omitted  to  exercise 
his  privilege  in  that  respect  he  would  not  afterward  be  per- 
mitted to  object  that  his  acceptance  was  without  examination. 
In  the  connection  in  which  the  excerpt  from  the  charge  was 
used  it  was  a  correct  statement  of  the  law — Fogel  v^  Brubaker, 
122  Pa.  7 —  and  had  not  the  effect  to  make  the  defendant 
liable  for  the  price  of  the  tobacco  regardless  of  its  condition ; 
nor  was  it  an  instruction  that  the  defendant  was  bound  to  ex- 
amine the  tobacco  at  the  tobacco  house  except  as  bearing  upon 
the  question  of  the  acceptance  of  the  tobacco  at  the  time  of  the 
examination. 

That  portion  of  the  charge  contained  in  the  fourth  assign, 
ment  of  error,  when  read  in  its  connection,  does  not  sustain 
the  interpretation  placed  upon  it  by  the  learned  counsel  for 
the  appellant.  The  instruction  was  direct  and  positive  that  the 
plaintiff  was  bound  by  the  terms  of  his  contract ;  that  if  the 
tobacco  was  not  merchantable  or  if  the  defendant  did  not 
accept  it  he  could  not  be  held  liable  for  its  payment.  An 
amplification  of  the  charge  would  not  have  made  this  direction 
clearer. 

We  are  not  persuaded  that  the  court  erred  in  rejecting  the 
offer  made  in  the  fifth  assignment.  The  evident  purpose  of 
the  offer  was  to  introduce  the  defendant's  case  in  advance  by 
a  cross-examination  of  the  plaintiff.  The  evidence  presented 
by  the  plaintiff  at  that  stage  of  the  case  did  not  authorize  the 
introduction  of  the  evidence  contained  in  the  offer.  The  fact 
that  an  additional  reason  for  this  objection  was  given  by  the 
court  is  not  ground  for  revei-sal. 

The  principal  objection  of  the  defendant  to  the  condition  of 
the  tobacco  was  that  it  was  "  damp  "  or  "  wet,"  that  condition 
being  caused  by  the  use  of  water  in  the  process  of  handling 
the  tobacco  by  reason  of  which  it  was  liable  to  rot  and  was  not 
merchantable.  It  was  responsive  to  this  contention  to  show 
that  soon  after  the  time  when  the  tobacco  was  delivered  at  the 
cars  it  was  sorted  and  that  there  was  a  very  small  quantity  of 
"  wet "  tobacco  found  therein.  It  is  a  misapprehension  of  the 
action  of  the  court  to  assume  that  the  defendant  was  not  per- 
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mitted  to  show  the  condition  of  the  tobacco  at  the  time  it  was 
sorted.  The  rejection  of  the  offer  to  cross-examine  the  plaintiff 
upon  that  subject  did  not  preclude  the  defendant  from  intro- 
ducing testimony  upon  that  point 

The  court  was  not  in  error  in  striking  out  the  evidence  referred 
to  in  the  seventh  assignment.  It  related  to  overtures  of  com- 
promise and  an  attempt  to  settle  after  the  delivery  of  the  to- 
bacco in  the  cars  and  would  not  enable  the  jury  to  determine 
what  the  condition  of  the  tobacco  was  or  whether  there  had 
been  an  acceptance  at  the  tobacco  house  by  the  defendant. 

The  witness  Burgh  testified  that  from  his  knowledge  of  to- 
bacco, the  examination  he  had  made  of  other  crops  and  the 
experience  he  had  had  he  thought  tlie  plaintiff's  tobacco  was 
"  not  quite  "  merchantable.  His  testimony  at  a  former  trial  of 
the  same  case  was  clearly  competent  for  the  purpose  of  impeach- 
ment as  his  testimony  at  that  trial  indicated  that  he  had  not  a 
clear  view  as  to  what  was  merchantable  tobacco. 

On  either  of  the  grounds  for  recovery  relied  upon  by 
the  plaintiff  the  instruction  of  the  court  on  the  measure  of  dam- 
ages was  correct.  The  sale  was  of  specific  property,  inspected 
and  accepted  by  the  defendant,  as  the  plaintiff  claimed,  or  if 
not  accepted,  delivered  in  cars  in  accordance  with  the  terms  of 
the  contract.  From  the  plaintiff's  standpoint  there  was  a  com- 
plete performance  of  the  contract  and  if  entitled  to  recover 
anything  he  was  entitled  to  recover  the  contract  price  of  the 
goods  sold.  If  he  failed  to  make  out  a  case  to  the  satisfaction 
of  the  jury  on  either  of  the  grounds  relied  upon  he  was  not 
entitled  to  recover  at  all  under  the  evidence.  The  jury  hav- 
ing found  in  his  favor  the  verdict  was  properly  for  the  con- 
sideration named  in  the  agreement.  The  cases  cited  by  the 
appellant  related  to  executory  conti-acts  for  the  sale  of  goods  not 
specific  and  are  not  applicable  to  the  case  as  presented  by  the 
plaintiff. 

We  do  not  consider  the  error  of  the  court  with  reference  to 
the  time  of  delivery  of  the  first  two  loads  of  tobacco  prejudicial 
to  the  defendant.  The  plaintiff  proceeded  immediately  to  load 
part  of  the  tobacco  on  wagons  and  that  part  was  delivered  a 
few  days  thereafter.  It  does  not  appear  that  the  inadvertent 
misstatement  of  the  evidence  on  this  point  did  the  defendant 
any  harm  and  if  the  matter  was  considered  important  the  at- 
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tention  of  the  court  should  have  been  called  to  it  at  the  conclu- 
sion of  the  charge. 

The  court  was  substantially  correct  in  referring  to  the  testi- 
mony of  the  witness  Spencer  which  is  the  eleventh  assignment 
as  will  appear  from  portions  of  his  testimony : 

Q.  State  whether  or  not  you  were  called  upon  at  any  time 
to  do  anything  with  this  Field  crop  of  tobacco  that  has  been 
sworn  to.  A.  Yes.  Q.  What  was  it?  A.  I  was  employed 
to  store  it  in  the  car.  .  .  .  Q.  You  say  you  were  employed  to 
load  this  car?  A.  Yes.  Q.  For  whom  were  you  working? 
A.  Mr.  Allen. 

The  defendant  having  offered  evidence  tending  to  show  that 
the  tobacco  was  improperly  handled  when  it  was  taken  down 
because  of  the  use  of  water  to  dampen  it,  the  evidence  was 
competent  in  rebuttal  to  show  that  it  was  a  common  practice 
to  so  treat  tobacco  and  that  it  was  not  prejudicial  to  its  quality 
or  condition. 

The  evidence  as  set  forth  in  the  thirteenth  assignment  of 
error  was  not  admissible.  The  contract  was  for  merchantable 
tobacco.  The  sale  was  not  made  by  sample  and  there  was  no 
warranty  of  the  quality  beyond  that  implied  in  the  contract 
It  was  not  alleged  that  all  ''  filler  "  is  damaged  tobacco  and  the 
plaintiff  was  not  bound  by  his  contract  for  the  limited  percent- 
age of  "  filler  leaf." 

We  are  not  persuaded  that  the  charge  of  the  court  as  a 
whole  is  so  inadequate  or  partial  as  to  warrant  the  criticism 
pronounced  upon  it  by  the  learned  counsel  in  their  argument. 
It  directed  the  attention  of  the  jury  in  clear  language  to  the 
controverted  points  in  the  case,  left  them  f i-ee  to  dispose  of  the 
case  under  the  evidence  and  clearly  stated  the  legal  principles 
controlling  the  case.  We  are  of  the  opinion  that  the  assign- 
ments of  error  should  be  overruled  and  the  judgement  af- 
firmed. 
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Commonwealth,  Appellant,  v.  Schulte. 

Constitutional  law— Title  of  statutes — Mines  and  mining — Act  of  May  13, 
1903,  sec,  2,  P.  L.  359. 

The  Act  of  May  13,  1903,  sec.  2,  P.  L.  359,  entitled  ''An  act  to  amend 
Article  IX,  section  1,  of  an  act  entilied  '  An  act  to  provide  for  the  health  and 
safety  of  persons  employed  in  and  about  the  anthracite  coal  mines  of  Penn- 
sylvania, and  for  the  protection  and  preservation  of  property  connected 
therewith,'  approved  June  second,  one  thousand  eight  hundred  and  ninety- 
one  ;  also,  to  amend  section  17  of  an  act  entitled,  *  an  act  relating  to  bitu- 
minous coal  mines,  and  providing  for  the  lives,  health,  safety  and  welfare 
of  persons  employed  therein'  approved  June  thirtieth,  one  thousand  eight 
himdred  and  eighty-five,''  is  unconstitutional,  inasmuch  as  the  title  does  not 
indicate  the  purpose  expressed  in  section  two,  which  proposes  to  amend  a 
section  of  an  act  not  found  in  the  act  itself. 

Submitted  March 9, 1904.  Appeal,  No.l02,  April  T.,  1901, 
by  plaintiff,  from  order  of  Q.  S.  Allegheny  Co.,  Jan.  T.,  1904, 
quashing  indictment  in  case  of  Commonwealth  v.  Fmnk  Schulte. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Mor- 
rison and  Henderson,  JJ.    Affirmed. 

Indictment  for  violating  the  mining  laws  as  to  the  employ- 
ment of  minors.     Before  Shafer,  J. 

The  case  turned  on  the  constitutionality  of  the  Act  of  May  13, 
1903,  P.  L.  359.  The  court  held  the  act  unconstitutional,  and 
quashed  the  indictment. 

Error  assigned  was  in  quashing  the  indictment. 

John  O.  Haymaker^  district  attorney,,  and  John  0.  Petty ^  for 
appellant. 

A.  M.  Neeper  and  John  Q-.  MoConneUy  for  appellee. 

Opinion  by  Henderson,  J.,  July  28, 1904: 
The  defendant,  a  mine  foreman,  was  indicted  for  emplojring 
certain  boys  over  the  age  of  fourteen  years  and  under  the  age 
of  sixteen  years  at  work  in  a  bituminous  coal  mine  and  for 
permitting  them  to  be  in  and  about  the  mine  for  the  purpose 
of  employment  in  violation  of  section  2  of  the  Act  of  May  13, 
1903,  P.  L.  359. 
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An  act  was  approved  June  30,  1885,  P.  L.  205,  entitled: 
^'  An  act  relating  to  bituminous  coal  mines  and  providing  for 
the  lives,  health,  safety  and  welfare  of  persons  employed 
therein."  Section  16  of  that  act  prohibits  the  employment  of 
boys  under  the  age  of  twelve  years  in  any  mine  or  their  pres- 
ence therein  for  the  purpose  of  employment. 

An  act  entitled,  "  An  act  relating  to  bituminous  coal  mines, 
and  providing  for  the  lives,  health,  safety  and  welfare  of  per- 
sons employed  therein,"  approved  May  15,  1893,  P.  L.  52, 
provides  in  section  1  of  article  17  that  no  l)oy  under  the  age 
of  twelve  years  shall  be  employed  in  any  bituminous  coal  mine 
or  be  permitted  therein  for  any  purpose.  This  act  contains  a 
repealing  clause  of  all  acts  or  parts  of  acts  inconsistent  there- 
with and  was  intended  to  cover  the  subject  embraced  in  the 
act  of  1885.  It  would  seem  manifest,  therefore,  that  the  act 
of  1893  was  the  law  in  force  regulating  the  employment  of 
boys  in  bituminous  coal  mines  at  the  time  of  the  passage  of 
the  act  of  1903. 

The  title  of  this  latter  statute  declares  it  to  be  the  intention 
of  the  legislature  to  amend  section  17  of  the  act  of  1885.  The 
2d  section  refers  to  the  1st  section  of  article  9  of  the  act  of 
1885  as  therein  quoted  for  amendment.  There  is,  however, 
no  1st  section  of  article  9  of  that  statute,  nor  is  there  any 
separation  of  the  statute  into  articles.  Moreover,  the  language 
set  forth  for  amendment  is  not  the  language  of  any  section  of 
the  act  of  1885.  That  act  prohibits  the  employment  of  hoy% 
under  twelve  years  of  age  and  the  portion  cited  for  amend- 
ment relates  to  boys  under  the  age  of  fourteen  yeare.  The 
quotation  is  apparently  from  the  1st  section  of  article  9  of  the 
Act  of  June  2,  1891,  P.  L.  176,  relating  to  anthracite  coal 
mines.  It  will  be  observed,  therefore,  that  the  title  of  the  act 
of  1893  refers  to  section  17  of  the  act  of  1885  and  that  sec- 
tion refers  to  the  1st  section  of  article  9  of  that  act  and  the 
words  quoted  for  amendment  are  from  the  act  of  1891. 

Section  3  of  article  3  of  the  constitution  provides  that  no 
bill,  except  general  appropriation  bills,  shall  be  passed  contain- 
ing more  than  one  subject  which  shall  be  clearly  expressed  in 
its  title.  The  statute  under  consideration  violates  this  pro- 
vision of  the  constitution  in  that  the  title  does  not  indicate  the 
purpose  expressed  in  section  2.     It  proposes  to  amend  a  sec- 
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tion  of  an  act  not  found  in  the  act  itself.  It  will  not  be  con- 
tended  that  the  effect  of  the  act  of  1903  is  to  amend  the  act  of 
1893.  No  such  purpose  is  expressed  in  the  act  of  1903.  The 
learned  judge  of  the  coui*t  was  therefore  correct  in  his  conclu- 
sion. 

The  judgment  is  affirmed. 


Gilmore,  Appellant,  v.  United  Traction  Company. 

Negligence — Street  railways — Collision  between  car  and  toagon — Crossing. 

No  question  arises  as  to  the  proper  place  to  look  in  crossing  electric  roads 
in  cities.  The  duty  is  to  look  just  before  crossing.  The  observation  should 
be  made  at  the  time  and  place  which  would  afford  information  of  the  pres- 
ence ol  an  approaching  car. 

Where  the  driver  of  a  wagon  leaves  his  wagon  in  a  ten  feet  wide  alley  about 
twenty-five  feet  from  the  comer  of  a  street  on  which  an  electric  railway  is 
operated,  walks  to  the  comer,  looks  in  both  directions,  and  seeing  no  car 
returns  to  his  wagon,  and  drives  slowly  into  the  street  and  on  to  the  track 
without  again  looking,  and  a  car  strikes  the  team  just  as  it  gets  on  the 
track,  the  driver  is  guilty  of  contributory  negligence,  and  the  owner  of  the 
team  cannot  recover  for  injuries  sustained. 

Argued  April  15, 1904.  Appeal,  No.  182,  April  T.,  1904, 
by  plaintiff,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1901,  No.  462,  refusing  to  take  off  nonsuit  in  case  of  W.  J. 
Gilmore  and  Joseph  C.  Heckroan,  trading  as  the  Pittsburg 
Iron  Paint  Company  v.  The  United  Traction  Company.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Morri- 
son and  Henderson,  JJ.    Affirmed. 

Trespass  for  injuries  to  a  team  of  horses  and  a  wagon  and 
harness. 

The  facts  relating  to  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

J.  A.   Wakefiehi^  for  appellants, — The  case  was  for  the  jury : 
Vol.  XXVI— 7 


Digitized  by 


Google 


98      GILMORE,  AppeUant,  v.  UNITED  TRACTION  CO. 

Arguments — Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

Gress  v.  Ry.  Co.,  14  Pa.  Superior  Ct.  87  ;  Newman  v.  D.  L.  & 
W.  R.  R.  Co.,  203  Pa.  530 ;  Muckinhaupt  v.  Erie  R.  R.  Co., 
196  Pa.  218. 

James  0.  Oray^  with  him  Clarence  Burleigh^  for  appellee. — 
The  nonsuit  was  property  entered :  Potter  v.  Scranton  Ry.  Co., 
19  Pa.  Superior  Ct.  444 ;  Keenan  v.  Union  Traction  Co.,  202 
Pa.  107 ;  Smith  v.  Electric  Traction  Co.,  187  Pa.  110 ;  Burke 
V.  Union  Traction  Co.,  198  Pa.  497 ;  Pieper  v.  Traction  Co., 
202  Pa.  100 ;  Moser  v.  Traction  Co.,  205  Pa.  481 ;  Bobb  v. 
Traction  Co.,  206  Pa.  265. 

Opinion  by  Henderson,  J.,  July  28, 1904  : 
The  team  of  the  plaintiff  was  passing  along  Church  alley 
in  the  charge  of  a  driver  about  half  past  seven  o'clock  in  the 
evening  in  January,  1901.  The  team  was  stopped  about 
twenty-five  feet  from  the  line  of  Green  street  because  one  of 
the  tugs  became  unfastened.  The  driver  got  off  the  wagon, 
fastened  the  tug  and  walked  to  Green  street  to  ascertain 
whether  a  car  was  coming  or  not.  He  could  see  one  square  in 
each  direction.  No  car  was  in  view.  He  walked  to  the 
wagon,  got  on  it  and  drove  at  a  slow  walk  to  Green  street  and 
onto  the  track  located  in  Green  street.  Church  alley  is  about 
ten  feet  wide  and  Green  street  about  fifteen  feet  wide.  An 
approaching  car  struck  the  horse  nearest  to  it  on  the  side  just 
as  the  team  got  on  the  track.  The  learned  trial  judge  was  of 
the  opinion  that  the  plaintiff's  servant  was  guilty  of  contribu- 
tory negligence  under  the  evidence  and  with  that  conclusion 
we  concur.  After  the  driver  made  his  observation  at  the 
track  he  got  onto  his  wagon  and  drove  "  very  slowly  "  and,  in 
the  language  of  the  witness,  "  the  minute  I  got  on  the  track 
the  car  came  along  and  bumped  the  horses."  In  the  opinion 
of  the  witness  it  took  about  a  minute  to  walk  back  to  the 
wagon  and  drive  onto  the  track.  It  does  not  appear  that  the 
driver  made  any  other  effort  to  ascertain  whether  a  car 
was  approaching  when  he  was  about  to  drive  onto  the 
track.  It  was  his  duty,  however,  to  look  just  before 
he  got  upon  the  track.  The  observation  made  before  his  re- 
turn to  his  team  would  serve  no  useful  purpose  in  view  of  the 
fact  that  a  sufficient  time  had  elapsed  when  the  team  reached 
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the  track  for  a  car  to  have  come  several  hundred  feet  at  the 
ordinary  speed  of  a  street  car.  The  duty  to  look  for  an  ap- 
proaching car  is  an  absolute  duty  and  failure  to  do  so  is  negli- 
gence per  se.  This  duty  is  not  performed  when  first  entering 
on  the  street,  but  continues  until  the  track  is  reached :  Smith 
V.  Electric  Traction  Co.,  187  Pa.  110  ;  Burke  v.  Traction  Com- 
pany, 198  Pa.  497 ;  Potter  v.  Scranton  Railway  Co.,  19  Pa. 
Superior  Ct  444. 

No  question  arises  as  to  the  proper  place  to  look  in  crossing 
electric  roads  in  cities.  The  duty  is  to  look  just  before  cross- 
ing. The  observation  should  be  made  at  the  time  and  place 
which  would  afford  information  of  the  presence  of  an  ap- 
proaching car.  It  is  true  the  alley  along  which  the  teamster 
was  driving  and  the  street  along  which  the  car  came  were  nar- 
row and  buildings  were  erected  on  either  side  of  the  alley.  It 
does  not  appear,  however,  but  that  in  the  exercise  of  ordinary 
care  under  the  circumstances,  the  driver,  who  was  familiar 
with  the  premises,  might  have  discovered  the  approach  of  the 
car  before  he  drove  onto  the  track. 

The  judgment  is  aflBrmed. 


South  Western  State  Normal  School. 

Corporations — Extension  of  corporate  privileges — Strict  construction. 

Acts  extending  corporate  privileges  are  to  be  construed  most  strongly 
against  the  company  setting  them  up,  and  whatever  is  not  unequivocally 
granted  must  be  taken  to  be  withheld.  The  power  must  be  given  in  plain 
words,  or  by  necessary  implication.  All  powers  not  given  in  this  direct 
and  unmistakable  manner  are  withheld. 

Eminent  domain — Corporations — State  Normal  School — School  law. 

The  Act  of  July  10,  1901,  P.  L.  632,  gives  no  authority  to  a  state  normal 
school  to  condemn  a  public  street  opened  on  its  own  land,  and  over  which 
the  public  have  had  passage  for  over  twenty-one  years. 

A  public  street  is  a  public  franchise,  and  is  not  such  property  as  a  cor- 
poration may  take  for  its  own  use  under  the  general  power  of  eminent  do- 
main. It  is  a  franchise  which  cannot  be  violated,  except  by  express  legis- 
lative authority. 

Argued  April  19,  1904.     Appeal,  No.  55,  April  T.,  1904, 
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by  South  Western  State  Normal  School,  from  order  of  C.  P. 
Washington  Co.,  May  T.,  1902,  No.  13,  dismissing  petition  for 
approval  of  bond  In  re  Acquisition  of  Real  Estate  for  Campus 
Purposes  by  the  South  Western  State  Normal  School.  Before 
Rice,  P.  J,,  Beaver,  Oblady,  Smith,  Porter,  Morrison 
and  Henderson,  J  J.    Affirmed. 

Petition  for  approval  of  bond  in  the  matter  of  acquisition 
of  real  estate  for  campus  purposes  by  the  South  Western  State 
Normal  School. 

The  prayers  of  the  petition  were  as  follows : 

1.  That  the  bond  in  the  sum  of  41,000  filed  by  said  peti- 
tioners be  approved  by  the  court  and  directed  to  be  filed. 

2.  That  the  title  to  the  real  estate  described  in  said  petition, 
freed  of  any  easement  or  right  of  way  over  said  premises  on 
account  of  the  location  of  tlie  streets  and  alleys  thereon,  be  de- 
clared to  be  in  the  petitioner,  subject  to  the  payment  of  such 
damages  as  may  be  agreed  upon  or  assessed  according  to  law. 

The  court,  in  an  opinion  by  McIlvaine,  P.  J.,  found  the  facts 
as  stated  in  the  opinion  of  the  Superior  Court,  and  made  an 
order  dismissing  the  petition. 

En'or  assigned  was  the  order  of  the  court. 

T.  F.  Birch,  for  appellant. — Ground  and  land  are  synonymous 
in  law,  Fen'ee  v.  School  District,  76  Pa.  376,  and  in  all  the 
decisions  that  we  have  been  able  to  discover  an  easement  is 
included  in  the  term ''  lands  "  so  far  as  the  condemnation  thereof 
for  a  public  use  may  be  authorized :  Phillips  v.  St  Clair  In- 
cline Plane  Co.,  153  Pa.  230  [  P.  W.  &  B.  R.  R.  Co.  v.  Wil- 
liams, 54  Pa.  103 ;  Broket  v.  O.  &  P.  R.  R.  Co.,  14  Pa.  241 ; 
Smedley  v.  Erwin,  51  Pa.  445 ;  Market  Co.  v.  R.  R.  Co.,  142 
Pa.  580 ;  Edgewood  R.  R.  Co.'s  App.,  79  Pa.  267 ;  Windsor 
Glass  Co.  V.  Cainegie  Co.,  204  Pa.  469. 

W.  S,  Parker^  with  him  Winfield  McIlvaine^  for  appellee. — 
It  is  res  adjudicata  that  prior  to  the  act  of  1901,  these  schools 
did  not  possess  the  essential  qualities  of  a  public  corporation, 
or  exist  directly  for  the  public  use  :  McLeod  v.  Normal  School 
Assn.,  162  Pa.  576. 
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The  sale  of  lots  according  to  a  plan  which  shows  them  to  be 
on  a  street  implies  a  grant  or  covenant  to  the  purchaser  that 
the  streets  shall  be  forever  open  to  the  use  of  the  public,  and 
operates  as  a  dedication  of  them  to  public  use :  Quicksall  v. 
Philadelphia,  177  Pa.  301 ;  Smith  v.  Switch,  etc.,  Co.,  17  Pa.  Su- 
perior  Ct.  444  ;  Trickett's  Boro.  Law,  828  et  seq. 

The  rights  acquired  by  the  public  in  this  highway  are  suflS- 
cient  to  prevent  its  condemnation  in  this  proceeding  to  which 
the  public  is  not  made  a  party,  independent  of  any  defect  in 
the  act  of  1901. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
This  is  a  proceeding  under  the  Act  of  July  10, 1901,  P.  L. 
632,  authorizing  the  condemnation  of  real  estate  needed  for  the 
use  of  state  normal  schools.  The  prayer  of  the  petition  is  that 
the  title  to  the  real  estate  within  the  boundaries  set  forth 
be  declared  to  be  in  the  petitioner  freed  from  any  easement  or 
right  of  way  over  the  premises  on  account  of  the  location  of 
streets  and  alleys  thereon. 

In  1873  L.  W.  Morgan  laid  out  an  addition  to  the  town  of 
California  outside  of  the  borough  limits.  The  land  included 
in  the  plan  was  divided  into  thirty-six  lots  with  streets  and  al- 
leys connected  therewith.  A  copy  of  the  plan  of  lots  was  re- 
corded in  the  office  of  the  recoi-der  of  deeds  of  the  county. 
The  petitionerpurchasedablockof  twelve  of  these  lots  prior  to 
July,  1901.  The  other  lots  were  sold  to  different  persons. 
The  plan  of  lots  attached  to  the  petition  shows  that  a  street 
fifty  feet  wide  extends  from  the  Monongahela  river  through  Ihe 
middle  of  the  whole  block  of  lots  and  connects  with  a  public 
road.  The  Monongahela  River  Consolidated  Coal  and  Coke 
Company  owns  the  six  lots  nearest  to  the  Monongahela  river  and 
C.  W.  Yarnall  owns  three  lots  near  the  middle  of  the  block,  all 
of  which  lots  front  on  the  street  referred  to.  The  coal  and 
coke  company  has  a  coal  tipple,  a  coal  siding,  several  houses 
and  other  improvements  on  its  lots  adjoining  the  river  and  the 
only  outlet  it  has  to  any  public  road  is  over  this  street.  Access 
is  also  had  to  the  Yarnall  lots  by  the  same  means.  The  town- 
ship authorities  never  formally  accepted  the  street,  but  it  was 
used  by  the  owners  of  the  lots  abutting  thereon  and  by  the 
public  as  a  highway  for  more  than  twenly-one  year  prior  to 
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the  passage  of  the  act  of  1901.  The  petitioner  is  the  owner 
by  purchase  of  lots  Nos.  10  to  15  fronting  on  one  side  and  Nos. 
28  to  33  fronting  on  the  other  side  of  this  street.  The  object 
of  the  present  proceeding  is  to  close  that  part  of  the  street  and 
the  alleys  connected  therewith  on  which  these  lots  front  in  or- 
der that  the  petitioner  may  have  exclusive  possession  of  the 
street  to  be  used  in  connection  with  the  grounds  occupied  as  a 
campus. 

It  is  not  claimed  that  prior  to  the  act  of  1901  a  normal  school 
had  the  right  of  condemnation  now  set  up.  That  act  provides 
that  when  the  board  of  trustees  of  any  state  normal  school 
deems  it  necessary  *'  to  enlarge  the  area  of  the  real  estate  upon 
which  the  buildings  of  such  normal  school  ai'e  erected  "  and  can- 
not agree  with  "  the  owner  or  owners  of  land  they  wish  to  ac- 
quire as  to  its  purchase  or  occupancy,"  they  may  enter  upon 
and  occupy  sufficient  ground  for  the  purpose  "  which  they  shall 
mark  oflE  not  exceeding  two  acres."  The  second  section  of  the 
act  provides  for  the  appointment  of  viewers  who,  after  having 
viewed  the  gi'ound  "  shall  estimate  and  determine  the  quantity 
and  value  of  the  said  land  so  taken  to  be  used  for  the  purposes 
aforesaid." 

If  we  concede  that  the  act  is  a  valid  investiture  of  state 
normal  schools  with  power  to  condemn  real  estate,  without  an 
express  limitation  of  the  land  so  condemned  to  public  use,  such 
legislation  being  in  derogation  of  private  rights  should  be 
strictly  construed.  **  No  lax  construction  of  the  grants  to  cor- 
porations is  required  against  public  interest  and  individual 
rigiits :"  Cake  v.  Philadelphia  and  Erie  Railroad  Co.,  87  Pa. 
307.  Acts  extending  corporate  privileges  are  to  be  con- 
strued most  strongly  against  the  company  setting  them  up  and 
whatever  is  not  unequivocally  granted  must  be  taken  to  be 
withheld :  Pennsylvania's  Railroad  Company's  Appeal,  93  Pa. 
160 ;  Groff's  Appeal,  128  Pa.  621.  The  power  must  be  given 
in  plain  words  or  by  necessary  implication.  All  powers  not 
given  in  this  direct  and  unmistakable  manner  are  withheld : 
Com.  V.  E.  &  N.  E.  R.  R.  Co.,  27  Pa.  351. 

Does  then  the  act  of  1901  authorize  the  proceeding  now 
sought  to  be  enforced  ?  An  inspection  of  the  statute  makes  it 
very  clear  that  in  legislative  contemplation  the  *'  ground  "  or 
*^  land  "  to  be  taken  was  other  than  the  land  of  the  petitioner, 
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and  that  the  subject  of  condemnation  was  *' ground"  or 
"land."  A  method  was  thereby  established  for  securing  a 
limited  enlargement  of  the  "  area  of  the  real  estate  upon  which 
the  buildings  of  the  said  normal  school  are  erected."  A  bond 
is  required  to  be  approved  by  the  court  of  common  pleas  of  the 
county  "  in  which  such  lands  are  situated ;"  and  the  viewei-s 
are  to  determine  "  the  quantity  and  value  of  the  said  land  so 
taken." 

In  the  case  under  consideration  the  petitioner  is  already  the 
owner  of  the  land  upon  which  the  highway  is  located  and 
seeks  by  this  proceeding  not  to  condemn  the  land  of  another 
owner  but  a  public  right  of  way  over  its  own  land.  That  a 
right  of  way  may  be  appropriated  is  undoubtedly  true,  but  our 
attention  has  not  been  called  to  any  case  in  which  a  right  of 
way  has  been  taken  except  in  connection  with  the  land  over 
which  the  right  of  way  exists. 

We  agree,  therefore,  with  the  conclusion  of  the  learned 
judge  of  the  court  below  that  the  act  of  1901  does  not  author- 
ize the  act  sought  to  be  accomplished  in  this  case. 

Thei*e  is  another  objection  to  the  proceeding,  however,  which 
we  regard  as  insuperable.  The  attempt  is  to  appropriate  a 
public  street  without  any  apparent  necessity  so  to  do.  It  was 
held  in  Heckerman  v.  Hummel,  19  Pa.  64,  that  the  dedication 
of  streets  and  alleys  in  laying  out  a  plan  for  a  town  is  a  con- 
tract with  the  public  and  in  Quicksall  v.  Phila.,  177  Pa.  301, 
that  the  sale  of  lots  according  to  a  plan  which  shows  them  to 
be  on  a  street  implies  a  grant  or  conveyance  to  the  purchaser 
that  the  street  shall  be  forever  open  to  the  public  and  operates 
as  a  dedication  of  it  to  public  use.  The  right  to  the  purchaser 
is  not  the  mere  right  that  he  may  use  the  street  but  that  all 
persons  may  use  it.  Where  one  conveys  lots  according  to  a 
plan  which  shows  them  to  be  on  streets,  he  must  be  held 
to  have  stamped  on  them  the  character  of  public  streets:  In 
re  Opening  of  Pearl  Street,  111  Pa.  666.  The  same  doctrine 
was  reasserted  in  Woodward  v.  Pittsburg,  194  Pa.  193. 

The  "  easement "  which  the  petitioner  seeks  to  condemn  is  a 
public  street  made  so  not  only  by  the  dedication  of  the  owner 
of  the  land  who  established  the  plot  and  sold  lots  in  accord- 
ance therewith,  but  also  by  continuous  use  by  the  public  for 
more  than  twenty-one  years.    That  franchises  are  subject  to 
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eminent  domain  has  been  determined  in  numerous  cases,  but 
it  is  as  certainly  declared  that  they  cannot  be  taken  without 
authority  clearly  expressed  or  by  necessary  implication.  It 
was  held  in  Pittsburg  Junction  R.  R.  Co.*s  Appeal,  122  Pa. 
511,  that  while  a  franchise  is  property  and  as  such  may  be 
taken  by  a  corporation  having  the  right  of  eminent  domain, 
yet  in  favor  of  such  right  there  can  be  no  implication  unless 
it  arises  from  a  necessity  so  absolute  that  without  it  the  grant 
itself  would  be  terminated.  It  must  also  be  a  necessity  that 
arises  from  the  very  nature  of  things  over  which  the  corpora- 
tion has  no  control.  It  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  needs  or  for  the  sake  of  economy. 
To  the  same  effect  is  Groff^s  Appeal,  supra ;  Cake  v.  P.  &  E. 
R.  R.  Co.,  supra ;  Stormf eltz  v.  Manor  Turnpike  Co.,  18  Pa. 
555. 

In  the  case  of  a  street  or  highway,  however,  something  more 
than  necessity  is  required  to  authorize  an  appropriation.  A 
public  street  is  a  public  franchise  and  is  not  such  property  as 
a  corporation  may  take  for  its  own  use  under  the  general  power 
of  eminent  domain.  It  is  a  franchise  which  cannot  be  violated 
except  by  express  legislative  authority :  Pa.  R.  R.  Co.'s  Appeal, 
supra.  No  direct  legislative  grant  authorizes  the  appellant  to 
appropriate  the  street  nor  if  the  subject  were  a  private  franchise 
has  any  absolute  necessity  for  its  condemnation  been  disclosed. 
We  are  therefore  of  the  opinion  that  the  authority  asserted 
does  not  exist  and  that  the  conclusion  of  the  learned  judge  of 
the  court  was  correct. 

The  decree  is  affirmed. 


Work  V.  Prall,  Appellant. 

Judgment — Judgment  note — Merger — Aseignment. 

Where  a  judgment  has  been  entered  upon  a  confession  in  a  judgment  note, 
the  cause  of  action  becomes  merged  in  the  judgment,  and  the  note  does  not 
survive.  The  judgment  does  not  possess  the  qualities  of  a  negotiable  in- 
strument. 

The  assignee  of  a  judgment  takes  the  same  subject  to  existing  equities 
between  the  parties  thereto,  and  has  no  better  position  than  would  the  judg* 


Digitized  by 


Google 


WORK  V.  PRALL,  Appellant.  105 

104,  (1904).]  Syllabua—Arguments. 

ment  creditor  have  occupied  if  he  had  not  executed  an  assignment.  It  is 
the  duty  of  the  assignee  to  give  the  defendant  notice  of  the  assignment, 
and  if  he  fails  to  do  so,  and  the  defendant  pays  the  amount  of  the  judgment 
to  the  plaintiff,  the  assignee  cannot  compel  the  defendant  to  make  a  sec- 
ond payment  to  himself.  The  entry  of  the  assignment  on  the  records  in 
the  court  of  common  pleas  is  not  notice  to  the  defendant. 

EMoppd— Change  of  legcd  status — Loss. 

A  party  is  only  estopped  when  his  conduct  or  representation  induces  ac- 
tion in  another  which  cannot  be  withdrawn  from  without  loss. 

A  promise  made  by  the  defendant  in  a  judgment  to  pay  an  assignee  of 
the  judgment  the  amount  thereof,  will  not  estop  the  defendant  from  assert- 
ing subsequently  that  he  had  paid  the  amount  of  the  judgment  to  the 
plaintiff  without  notice  of  the  assignment,  if  it  appears  that  the  assignee's 
legal  position  was  not  changed  by  reason  of  the  promise,  or  that  he  suf- 
fered any  loss  therefrom. 

Argued  April  19,  1904.  Appeal,  No.  81,  April  T.,  1904, 
by  defendant,  from  order  of  C.  l\  Washington  Co.,  May  T., 
1902,  D.  S.  B.,  No.  Ill,  discharging  rule  to  open  judgment  in 
case  of  W.  A.  Work  to  use  of  Crouch  Brothers  v.  Lyda  M. 
Prall  and  H.  L.  Prall.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Porter,  Morrison  and  Henderson,  JJ.    Reversed. 

Rule  to  open  judgment. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Mrror  assigned  was  the  order  of  the  court. 

J.  M.  Patterson^  for  appellant.— This  is  certainly  not  the 
kind  of  a  note  that  was  intended  to  be  made  negotiable  under 
provision  2,  sec.  5  of  the  act  of  1901.  The  note  provided  by 
that  act  is  a  note  that  contains  an  authority  to  enter  judgment 
after  the  date  of  its  maturity.  The  language  of  the  act  of  as- 
sembly is  *'  Authorizes  a  confession  of  judgment  if  the  in- 
strument be  not  paid  at  maturity."  This  is  in  construction  of 
law  a  power  given  to  the  prothonotary  to  enter  judgment :  Ely 
v.  Karmany,  23  Pa.  214.  The  authority  in  this  note  is  given 
to  the  prothonotary  directly,  hence  we  conclude  that  the  said 
note  is  not  negotiable  under  the  Act  of  May  16,  1901,  P.  L. 
194. 

When  a  judgment  is  obtained  on  a  note  or  bill,  the  bill  or 
note  is  thereby  extinguished  and  merged  in  the  judgment: 
Eaton  &  Gilbert  on  Commercial  Paper,  p.  543 ;  Black  on  Judg- 
ments, sec.  674. 
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The  assignee  of  a  judgment  receives  the  same  subject  to  the 
existing  equities  between  the  parties  thereto,  and  it  is  imma- 
terial whether  he  had  notice  of  these  equities  or  not.  The  as- 
signee, by  virtue  of  the  assignment,  occupies  no  better  position 
than  the  judgment  creditor  would  have  occupied  in  the  absence 
of  any  assignment :  Freeman  on  Judgments,  sec.  427 ;  Black 
on  Judgments,  sees.  953,  955. 

One  shall  be  estopped  from  alleging  the  truth  only  when  his 
falsehood  or  his  silence  has  induced  action  by  the  other  party 
that  would  lead  to  loss  except  for  the  estoppel :  Sensinger  v. 
Boyer,  153  Pa.  628 ;  Ayres  v.  Wattson,  57  Pa.  360 ;  Reel  v. 
Elder,  62  Pa.  308 ;  Kline  v.  McCandless,  139  Pa.  223. 

A  judgment  debtor  must  have  notice  of  the  assignment.  He 
will  be  protected  as  against  the  assignee  in  respect  to  any  pay- 
ments he  may  make  to  the  plaintiff  in  the  judgment  before 
receiving  such  notice:  2  Black  on  Judgments,  sec.  950; 
GauUagher  v.  Caldwell,  22  Pa.  309 ;  Noble  v.  Thompson  Oil 
Co.,  79  Pa.  354  ;  May  v.  Newinghani,  17  Pa.  Superior  Ct.  469. 

Such  notice  must  be  given  when  a  mortgage  has  been  as- 
signed, Foster  v.  Carson,  159  Pa.  477,  and  even  when  a  bond 
or  note  has  been  assigned :  May  v.  Newinghara,  17  Pa.  Superior 
Ct.  469 ;  Lee  v.  Sallada,  7  Pa.  Superior  Ct.  98. 

Nor  is  the  mere  entry  of  the  assignment  on  the  records  of 
the  judgment  constructive  notice  to  the  debtor.  He  is  under 
no  obligation  to  make  inquiiy.  The  judgment  docket  is  not 
for  his  benefit:  2  Black  on  Judgments,  sec.  950;  Henry 
V.  Brothei-s,  48  Pa.  70  ;  Horstman  v.  Gerker,  49  Pa.  282. 

R,  H.  MeloWj  for  appellees. — When  the  court  below  found 
as  a  fact  that  the  defendant,  H.  L.  Prall,  with  a  full  knowledge 
of  all  the  facts  in  the  case,  had  admitted  the  debt  and  promised 
to  pay  the  note,  there  was  not  a  scintilla  of  evidence  left  in  the 
case  to  justify  the  opening  of  the  judgment:  Knarr  v.  Elgren, 
19  W.  N.  C.  531 ;  English's  Appeal,  119  Pa.  533 ;  Humphrey 
V.  Tozier,  154  Pa.  410. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
The  defendants  gave  their  judgment  promissory  note  to  the 
plaintiff  on  March  21, 1902.     A  judgment  was  entered  thereon 
by  virtue  of  the  warrant  of  attorney  which  the  note  contained, 
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on  March  22,  1902,  and  on  the  twenty-fourth  of  the  same 
month  the  judgment  was  assigned  to  the  use  plaintiffs.  The 
note  was  payable  in  three  months  from  date  and  no  notice  of 
the  assignment  of  the  judgment  was  given  to  the  defendants 
until  about  five  months  after  the  same  became  due.  The  de- 
fendants* evidence,  taken  on  the  rule  to  open  the  judgment, 
was  uncontradicted  and  would  warrant  a  jury  in  finding  that 
payments  had  been  made  by  Lyda  M.  Prall  sufficient  in 
amount  to  discharge  the  debt  before  the  defendants  had  notice 
that  the  judgment  had  been  assigned.  These  payments  were 
made  to  one,  Richardson,  a  partner  of  the  plaintiff  to  whom  a 
note  for  a  similar  amount  had  been  given  by  the  defendants 
for  a  like  consideration. 

As  between  the  plaintiff  and  the  defendants  the  latter 
showed  a  sufficient  cause  to  entitle  them  to  have  the  judgment 
opened.  Unless  therefore,  the  equitable  plaintiffs  have  a  bet- 
ter position  than  the  payee  of  the  note,  the  relief  asked  for 
should  be  granted. 

By  the  confession  of  judgment  the  plaintiffs'  cause  of  action 
became  merged  in  the  judgment.  The  original  claim  having 
served  its  purpose  as  evidence  upon  which  a  judgment  was  ob- 
tained, expended  its  force  and  the  ^yarl•ant  of  attorney  author- 
izing the  judgment  was  exhausted :  Black  on  Judgments,  sec 
674 ;  Ries  v.  Rowland,  11  Fed.  Repr.  657 ;  Schuler  v.  Israel, 
27  Fed.  Repr.  851.  The  note  does  not  survive  as  a  cause  of 
action.  In  the  very  nature  of  the  case  the  inferior  obligation 
evidenced  by  the  note  has  been  changed  into  a  matter  of  record 
and  the  remedy  of  the  payee  is  on  the  judgment.  The  judg- 
ment obtained  thereon  does  not  possess  the  qualities  of  a  nego- 
tiable note. 

The  assignee  of  a  judgment  takes  the  same  subject  to  exist- 
ing equities  between  the  parties  thereto  and  has  no  better  posi- 
tion than  would  the  judgment  creditor  have  occupied  if  he  had 
not  executed  an  assignment :  Filbert  v.  Hawk,  8  Watts,  448 ; 
Noble  V.  Thompson  Oil  Co.,  79  Pa.  354 ;  Black  on  Judgments, 
sec.  958.  In  order  to  avoid  the  effect  of  the  payment  by  the 
defendant  to  the  plaintiff  it  was  the  duty  of  the  assignee  to 
give  the  former  notice  of  the  assignment.  "  It  is  impossible  to 
conceive  upon  what  principle  of  justice  a  debtor  should  be 
prejudiced  by  an  assignment  of  which  he  knows  nothing.     If 


Digitized  by 


Google 


108  WORK  V.  PRALL,  Appellant. 

Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

the  party  whose  interest  and  duty  it  is  to  g^ve  him  notice  so 
that  he  can  regulate  his  conduct  according  to  the  new  relation, 
fails  to  do  so  he  should  certainly  not  be  compelled  to  suffer:*' 
Gaullagher  v.  Caldwell,  22  Pa.  800 ;  Noble  v.  Thompson  Oil 
Co.,  79  Pa.  854 ;  Lee  v.  Delehanty,  26  Hun,  197 ;  May  v.  New- 
ingham,  17  Pa.  Superior  Ct  469 ;  Black  on  Judgments,  sec.  950. 
This  rule  applies  to  the  assignment  of  a  mortgage  :  Foster  v. 
Carson,  159  Pa.  477.  The  entry  of  the  assignment  on  the 
records  in  the  court  of  common  pleas  was  not  notice  to  the 
defendants.  The  judgment  docket  was  not  for  their  benefit 
and  they  are  not  required  to  examine  it :  Henry*  v.  Brothers, 
48  Pa.  70 ;  Horstman  v.  Gerker,  49  Pa.  282. 

It  is  contended,  however,  that  the  defendants  are  concluded 
by  a  promise  to  pay  alleged  to  have  been  made  by  H.  L.  Prall 
to  one  of  the  plaintiffs.  The  evidence  shows  that  defendant 
said  to  H.  M.  Crouch,  one  of  the  plaintiffs,  that:  **He  didn't 
have  the  money  at  the  time,  but  he  would  try  and  get  it  raised. 
....  He  never  refused  to  pay  and  always  said  he  would." 
According  to  the  testimony  of  C.  M.  Crouch,  the  other  use 
plaintiff,  H.  L.  Prall,  '^  Agreed  to  pay  one  note  at  that  time,  or 
in  a  few  days  from  that  time,  saying  he  had  some  money  com- 
ing from  an  oil  man  at  that  time  in  Ohio  and  that  when  he  re- 
turned one  of  his  sons  would  help  and  they  would  pay  one 
note.  And  we  agreed  to  wait  on  the  other  note  for  some  time, 
indefinitely.     That  was  all." 

The  learned  judge  of  the  court  below  was  of  the  opinion 
that  by  such  promise  the  defendants  were  estopped  from  set- 
ting up  the  defense  of  which  they  sought  to  avail  themselves. 
In  reaching  this  conclusion  the  court  overlooked  the  rule  that 
there  can  be  no  estoppel  unless  the  party  who  alleges  it  relied 
upon  the  representation  and  took  some  action  induced  thereby 
and  this  action  must  be  of  such  a  nature  that  the  legal  posi- 
tion of  the  party  would  be  changed  for  the  worse  if  the  estoppel 
be  not  inforced.  ^^  He  must  have  placed  himself  in  such  a  sit- 
uation that  he  would  suffer  a  loss  as  the  consequence  of  his 
action  if  the  other  party  were  allowed  to  deny  the  truth  of 
the  representation  or  repudiate  the  effects  of  his  conduct: "  2 
Pomeroy's  Eq.  Jur.  sec.  812.  A  party  is  only  estopped  when 
his  conduct  or  representation  induces  action  in  another  which 
cannot  be  withdrawn  from  without  loss :   2  Beach  Mod.  £q. 
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sec.  1097  ;  Waring  v.  Sombom,  82  N.  Y.  604;  Hurd  v.  Kelly, 
78  N-  Y.  588  ;  McKinzie  v.  Steele,  18  Ohio,  38 ;  Townseud  Sav- 
ings Bk.  V.  Todd,  47  Conn.  190;  Tyler  v.  Odd  F'ellows  Assn., 
146  Mass.  134.  "  The  rule  is  that  one  shall  be  estopped  from 
alleging  the  truth  only  when  his  falsehood  or  his  silence  has  in- 
dnced  action  by  the  other  party  that  would  lead  to  loss  except 
for  the  estoppel:"  Ayres  v.  Wattson,  57  Pa.  360;  Reel  v. 
Elder,  62  Pa.  308;  Sensinger  v.  Boyer,  153  Pa.  628. 

It  is  not  pretended  that  the  equitable  plaintiffs  sustained 
any  loss  by  reason  of  the  alleged  promise  or  that  they  had  taken 
any  action  by  reason  thereof  the  withdrawal  from  which  would 
subject  them  to  detriment.  The  judgment  and  the  lien  ac- 
quired thereby  was  and  still  is  their  security.  The  presump- 
tion of  payment  would  not  arise  for  many  years  and  it  cannot 
be  said  that  the  parties  had  been  lulled  into  false  security.  The 
promise  to  pay  the  judgment,  if  made  as  claimed,  gave  the 
equitable  plaintiffs  no  additional  security  or  right  of  action. 
They  parted  with  nothing  and  no  consideration  passed  to  the 
promisor.  Their  agreement  to  wait  awhile  for  the  payment  of 
the  second  judgment  if  the  defendants  would  pay  this  judg- 
ment created  no  legal  liability  and  had  no  legal  effect.  So  far 
as  Lyda  M.  Prall  is  concerned  there  is  not  the  slightest  evi- 
dence that  she  made  any  promise  or  had  any  knowledge  of  any 
promise  made  by  H.  L.  Prall. 

The  defense  of  failui*e  of  consideration  raised  by  the  de- 
fendants' evidence  is  applicable  to  the  judgments  entered  on 
both  of  the  notes  as  is  also  the  evidence  of  payment.  As 
claimed  by  the  defendants,  payment  was  first  to  be  made  on 
the  Work  note  and  unless  soiiiethirig  be  shown  to  the  contrary 
payments,  if  proved,  would  be  first  applicable  on  that  note. 

In  the  case  as  presented  the  defendants  are  entitled  to  relief. 
The  decree  of  the  court  is  therefore  reversed,  the  rule  to  open 
the  judgment  is  reinstated  and  is  now  made  absolute  and  the 
record  remitted  for  fui'ther  proceedings. 
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Richardson  to  use  v.  Prall,  Appellant. 

Argued  April  19, 1904.  Appeal,  No.  82,  April  T.,  1904,  by 
defendants,  from  order  of  C.  P.  Washington  Co.,  May  T.,  1902, 
No.  112,  discharging  rule  to  open  judgment  in  case  of  J.  L. 
Richardson  to  use  of  Crouch  Brothers  v.  Lyda  M.  Prall  and 
H.  L.  Prall.  Before  Rice,  P.  J.,  Bbaveb,  Oelady,  Smith, 
Porter,  Morrison  and  Henderson,  J  J.    Reversed. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 

The  obligation  on  which  the  judgment  was  entered  in  this 
case  was  given  at  the  same  time,  for  the  same  amount  and  for 
a  like  consideration  as  that  in  the  case  of  W.  A.  Work  for  the 
use  of  Crouch  Brothers  against  the  same  defendants.  The  evi- 
dence shows  that  Work  and  Richardson  were  partners  and  that 
the  amount  to  be  paid  them  jointly  was  equally  divided  and  a 
separate  obligation  given  to  each.  The  same  defense  \vas  set 
up  in  tliis  case,  the  same  evidence  was  presented  and  the  cases 
wei-e  ai'gued  together. 

For  the  reasons  given  in  the  opinion  this  day  filed  in  that 
case  the  judgment  is  reversed.  The  rule  to  show  cause  why 
the  judgment  should  not  be  opened  is  reinstated  and  now  made 
absolute  at  the  cost  of  the  appellee  and  the  record  is  remitted 
for  further  proceedings. 


Commonwealth  v.  Gray,  Appellant. 

Evidence — Record — Parol  evidence — Recognizance. 

A  recognizance  is  a  debt  of  record,  and  cannot  be  impeached  by  parol 
evidence  that  it  was  not  regularly  acknowledged. 

Argued  May  2,  1904.  Appeal,  No.  36,  April  T.,  1904,  by 
defendant,  from  order  of  C.  P.  Cambria  Co.,  Dec.  T.,  1902, 
No.  54,  making  absolute  rule  for  judgment  for  want  of  a  suflS- 
cient  affidavit  of  defense  in  case  of  Commonwealth  to  use  of 
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Cambria  County  v.  Joseph  A.  Gray.  Before  Rice,  P.  J., 
Beaveb,  Oblady,  Smith,  Pobteb,  Morrison  and*  Hender- 
son, JJ.     AflSrmed. 

Scire  facias  sur  recognizance. 

An  affidavit  of  defense  was  filed  which  averred  that  the 
recognizance  was  invalid  because  it  was  taken  by  one  purport- 
ing to  be  a  deputy  clerk  of  the  court  of  quarter  sessions  in 
the  Ebensburg  jail,  and  not  in  open  court  or  in  the  presence 
of  the  clerk  thereof,  in  vacation,  and  without  legal  authority 
on  the  part  of  the  deputy  to  take  the  same. 

The  court  made  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  assiffned  was  the  order  of  the  court. 

W.  Horace  Ro%ej  with  him  F.  A.  Shoemaker  and  For  eat  ^ 
Percy  Allen  Jtose^  for  appellant. — The  power  to  admit  to  bail 
and  take  recogfnizance  being  entirely  a  statutory  regulation 
and  a  judicial  act,  our  contention  is  that  no  other  person  than 
the  officer  or  persons  enumerated  in  the  act  can  discharge  the 
duty  and  perform  an  act  valid  and  binding  in  law. 

P.  J.  Little^  with  him  M.  B.  Stephens^  district  attorney,  for 
appellee. — Parol  testimony  cannot  be  given  to  vary  or  contra- 
dict a  record :  Brooks  v.  Mayor,  etc.,  32  N.  Y.  St.  Repr.  559 
(10  N.  Y.  Supp.  773) ;  Hard  v.  Shipman,  6  Barb.  (N.  Y.)  621 ; 
Mitchell  V.  Insley,  33  Kansas,  654  (7  Pac.  Repr.  201)  ;  Adams 
V.  Betz,  1  Watts,  425. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
This  is  a  scire  facias  sur  recognizance  of  bail.  The  recog- 
nizance is  in  the  usual  form.  Its  execution  by  the  defendant 
is  not  denied  nor  the  averment  that  the  forfeiture  was  regu- 
larly taken  and  entered  of  record  on  default  of  the  recognizors. 
The  record  shows  an  acknowledgment  before  the  clerk  of  the 
courts.  A  plea  of  nul  tiel  record  would  not  avail  the  defend- 
ant and  by  this  test  his  liability  must  be  determined.  The 
proposition  contained  in  the  affidavit  of  defense  is  to  impeach 
the  record  by  parol  evidence.    This  cai^i^ot  be  done*     It  is  un- 
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necessaiy  to  cite  authorities  in  support  of  the  rule  that  a  record 
imports  absolute  verity  and  cannot  be  contradicted  by  parol 
evidence. 

A  recognizance  is  a  debt  of  record  in  the  nature  of  a  con- 
ditional judgment.  By  a  forfeiture  regularly  entered  of  record 
the  liability  of  the  recognizors  becomes  absolute  :  Respublica  v. 
Cobbett,  3  DaU.  467. 

"  The  entry  of  the  f orfeitui-e  of  the  recognizance  stands  for 
proof  of  all  the  steps  necessary  to  complete  the  forfeiture : " 
Fox,  Admr.,  v.  Commonwealth,  81*  Pa.  511 ;  Everything  is 
presumed  to  T)e  correctly  done  in  courts  of  justice.  The  de- 
fendant cannot  be  heard  iu  his  offer  to  attack  the  i-ecord  by 
showing  that  the  recognizance  was  not  regularly  acknowledged: 
Furst  &  McCormick  v.  Ayei-s,  2  W.  N.  C.  722. 

In  thus  disposing  of  the  case  we  need  not  consider  the  ex- 
tended argument  bearing  upon  the  authority  of  the  deputy 
clerk  to  take  the  acknowledgment  of  a  i*ecognizance. 

The  judgment  is  affirmed. 


Elder  Township  School  District  v.  Pennsylvania  Rail- 
road Company,  Appellant. 

RailroadB — Fire  fram  sparks — Negligence. 

A  recovery  may  be  had  for  loes  by  fire  ignited  in  combustible  rubbish 
negligently  permitted  to  accumulate  on  the  right  of  way  of  a  railroad  com- 
pany. 

In  an  action  by  a  school  district  against  a  railroad  company  to  recover 
damages  for  the  burning  of  a  schoolhouse,  the  evidence  tended  to  show 
that  the  schoolhouse  was  in  the  neighborhood  of  defendant's  road ;  that 
five  minutes  after  a  train  of  cars  propelled  by  two  locomotives  had  passed, 
fire  was  discovered  in  two  places  about  fifteen  feet  from  the  track ;  that 
there  was  an  accumulation  of  dry  grass,  leaves  and  treetops  within  the 
right  of  way  along  where  the  fire  started  ;  that  the  space  between  the 
railroad  and  the  schoolhouse  was  principally  woodland  on  which  there 
were  treetops  and  brush,  left  when  timber  was  cut ;  that  the  wind  was 
blowing  hard  towards  the  schoolhouse,  and  that  the  schoolhouse  was 
burning  within  about  an  hour  from  the  time  the  fire  started  along  the 
track.  Held,  that  the  case  was  for  the  jury  and  that  a  verdict  and  judg- 
ment t^  plail^t^f  8l^ou)4  ^  8i)9tained. 
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Practice,  C.  P. — Variance  behveen  sUUement  and  evidence — Appeal — 
Amendment, 

It  is  too  late  on  appeal  to  object  to  a  variance  between  the  statement 
and  the  evidence  where  it  appears  that  no  objection  was  made  to  the  evi- 
dence by  the  defendant  at  the  trial,  nor  was  surprise  expressed  nor  a  con- 
tinuance asked  for. 

Where  such  a  variance  appears  the  trial  court  may  permit  an  amend- 
ment to  the  statement. 

Argued  May  3,  1904.  Appeal,  No.  140,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  Dec.  T.,  1902, 
No.  317,  on  verdict  for  plaintiff  in  caae  of  Elder  Township 
School  District  v.  Pennsylvania  Railroad  Company.  Before 
Rice,  P.  J.,  Beavbk,  Orlady,  Smith,  Pobtbb,  Morrison 
and  Henderson,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  destruction  of  a  school- 
house  by  a  fire  alleged  to  have  been  started  by  sparks  of  a  lo- 
comotive. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiflf  for  $720.  Defendant 
appealed. 

Srrar  asngnedwe^  in  not  giving  binding  instructions  for  de- 
fendant 

ff.  W.  Storey^  for  appellant. — Where  the  evidence  makes  a 
different  case  from  that  stated  in  the  complaint,  plaintiff  can- 
not recover :  2  Rice  on  Evidence,  676. 

A  party  is  not  answerable  in  damages  for  the  reasonable  exer- 
cise of  a  right,  unless  upon  proof  of  negligence,  unskillfulness. 
or  malice :  P.  &  R.  R.  R.  Co.  v.  Yerger,  73  Pa.  121 ;  R.  R. 
Co.  V.  Schultz,  93  Pa.  341 ;  R.  R.  Co.  v.  Latshaw,  93  Pa.  449  ; 
Taylor  v.  R.  R.  Co.,  174  Pa.  171. 

J.  F.  McKenrick^  for  appellee. — Whilst  as  a  general  proposi- 
tion of  law  the  burden  was  on  the  plaintiff  to  show  some  de- 
gree of  negligence  on  part  of  defendant  railroad  company,  yet  it 
was  not  required  to  prove  specific  acts  of  negligence,  nor  to  prove 
by  direct  testimony  that  the  fire  was  caused  by  cinders  emitted 
from  any  particular  engine,  nor  that  the  engine  was  defect- 
VOL.  XXVI — 8 
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ive  or  mismanaged,  or  that  the  engineer  was  negligent  in 
handling  it :  Penna.  R.  R.  Co.  v.  Stranahan,  79  Pa.  405 ;  Le- 
high Valley  R.  R.  Co.  v.  McKeen,  90  Pa.  122 ;  Henderson  v. 
R.  R.  Co.,  144  Pa.  461. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
The  plaintiff  offered  evidence  to  show  that  at  about  one 
o'clock  on  April  30, 1901,  a  long  train  of  cars  propelled  by  two 
locomotives  passed  over  the  defendant's  road  and  within  about 
five  minutes  thereafter  fire  was  discovered  in  two  places  about 
fifteen  feet  from  the  track ;  that  there  was  an  accumulation  of 
dry  grass,  leaves  and  hemlock  treetops  within  the  right  of  way 
along  where  the  fire  started  and  burned ;  that  there  was  a  con- 
siderable grade  and  a  curve  on  the  road  at  that  place ;  that  it 
was  a  dry  windy  day,  the  wind  blowing  toward  the  school- 
house  ;  that  the  fire  starting  in  the  right  of  way,  spread  out 
and  burned  rapidly  and  continuously  to  the  schoolhouse.  The 
schoolhouse  was  burning  within  about  an  hour  from  the  time 
the  fire  started  along  the  track.  The  space  between  the  rail- 
road and  the  schoolhouse  was  principally  woodland  on  which 
there  were  treetops  and  brush,  left  when  timber  was  cut.  The 
plaintiff's  evidence  is  uncontradicted  and  shows  clearly  that 
the  schoolhouse  was  burned  as  the  direct  result  of  the  fire 
kindled  along  the  track  and  is  suflScient  to  justify  the  inference 
that  it  was  ignited  from  sparks  from  one  or  both  of  the  locomo- 
tives attached  to  the  train  referred  to  by  the  witnesses.  There 
is  some  evidence  that  the  space  within  the  right  of  way  was 
negligently  cared  for  in  that  a  quantity  of  grass,  leaves  and 
brush  from  fallen  trees  was  allowed  to  remain  there ;  that  this 
material  was  set  on  fire  and  that  the  fire  immediately  communi- 
cated with  the  brush  and  other  combustible  material  in  the  ad- 
joining woods.  While  the  burden  is  on  the  plaintiff  to  prove 
that  the  fire  was  negligently  communicated  by  some  engine  of 
the  company,  the  fact  may  be  shown  by  circumstantial  evidence. 
Given  the  passing  train,  the  accumulated  conbustible  material, 
the  fire  breaking  out  therein  within  a  few  minutes  after  the 
train  had  passed  and  communicating  directly  with  the  plain- 
tiff's building,  there  exists  a  state  of  facts  from  which  the  jury 
would  be  authorized  to  draw  the  inference  of  negligence  on 
the  part  of  the  defendant. 
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That  a  recovery  may  be  had  for  loss  by  fire  ignited  in  com- 
bustible rubbish  negligently  permitted  to  accumulate  on  the 
right  of  way  of  a  railroad  company  is  clearly  established.  The 
subject  was  considered  in  a  full  and  convincing  opinion  by  the 
president  of  this  court  in  Stephenson  v.  Pennsylvania  Railroad 
Co.,  20  Pa.  Superior  Ct.  157,  and  nothing  could  be  profitably 
added  to  what  is  there  said.  Numerous  authorities  are  cited 
which  fully  support  the  reasoning  of  the  opinion.  The  evidence 
warranted  the  inference  of  negligence  in  permitting  combustiUe 
rubbish  to  be  on  the  right  of  way  and  the  court  would  not  have 
been  warranted  in  withdrawing  the  case  from  the  jury. 

That  part  of  the  charge  of  the  court,  made  the  fourth  as- 
signment of  error,  does  not  bear  the  interpretation  placed  Upon 
it  by  the  learned  counsel.  The  court  instructed  the  jury  that 
the  plaintiff  had  failed  to  show  negligence  in  the  construction 
or  maintenance  of  the  locomotives,  but  that  there  was  evidence 
bearing  upon  the  charge  that  the  defendant  was  negligent  in 
leaving  combustible  material  along  the  track.  The  negligence 
did  not  relate  to  the  emission  of  sparks  from  the  locomotive, 
but  to  the  fire  likely  to  be  kindled  in  the  ordinary  operation  of 
the  road  by  sparks  thrown  into  the  leaves  and  brush. 

The  plaintiff  was  permitted  to  amend  its  declaration  at  the 
argument.  The  objection  of  a  variance,  between  the  evidence 
and  the  declaration  cannot  therefore  avail  the  appellant. 
Without  such  amendment,  however,  the  objection  comes  too 
late.  The  plaintiff's  statement  charges  that  the  defendant 
negligently  set  fire  to  the  woodlands  in  such  close  proximity 
to  the  schoolhouse  as  to  cause  the  destruction  thereof.  The 
negligence  was  not  specifically  set  forth.  No  objectiou,  how- 
ever, was  made  to  the  evidence  by  the  defendant  at  the  trial 
nor  was  surprise  expressed  nor  a  continuance  asked  for.  Under 
such  circumstances  it  is  too  late,  after  a  verdict,  to  raise  the 
objection  of  a  variance :  Kroegher  v.  The  McConway  &  Torley 
Co.,  149  Pa.  444 ;  Kirchner  v.  Smith,  207  Pa.  431. 

The  exceptions  are  overruled  and  the  judgment  affirmed. 
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Obney  v.  Obney,  Appellant  (No.  1). 

Equiifi — Equity  practice — Evidence — Findings  of  fact — Review — Fraud 
'^Remainderman — Scde  of  interest. 

The  findings  of  the  court  bdow  under  the  new  equity  rules  are  like  the 
fmHing^  of  a  master  under  the  old  practice,  and  will  not  be  set  aside  on 
appeal  if  they  appear  to  have  been  authorized  by  the  evidence.  Tlie  appel- 
late comii  will  not  nicely  weigh  testimony  to  determine  which  side  prepon- 
derates, nor  will  it  carefully  compare  the  statements  of  contradictory  wit- 
nesses, and  pass  on  their  credibility.  Under  the  rules  this  is  for  the  court 
below. 

The  finding  of  facts  by  the  court  below  that  one  remainderman  induced 
another  remainderman  to  sell  him  the  latter 's  interest  in  an  estate  for  an 
inadequate  price  on  the  false  representation  that  the  life  tenant  was  hale 
and  hearty,  will  not  be  set  aside  by  the  appellate  court  where  there  is 
sufi&cient  evidence  to  sustain  the  finding.  In  such  a  case  the  remainder- 
man who  sold  bis  interest  is  not  obliged  to  show  that  the  other  remainder- 
man knew  that  the  life  tenant  was  ill  at  the  time  the  representations  were 
made.  A  positive  declaration  by  the  purchaser  that  the  life  tenant  was 
hale  and  hearty,  and  likely  to  outJive  them  all,  when  he  was  ignorant  of  her 
actual  state  of  health,  would  subject  him  to  the  same  legal  consequences  as 
if  he  knew  that  she  was  ill. 

In  such  a  case  it  is  not  necessary  for  the  person  aggrieved  to  show  that 
a  relation  of  trust  existed  between  him  and  the  other  remainderman. 

Laches — Fraud — Equity — Assignment  of  interest  in  estate. 

A  remainderman  who  has  been  induced  to  assign  his  interest  in  an  estate 
to  another  remainderman  at  an  inadequate  price  by  representations  of  the 
latter  as  to  the  good  health  of  the  tenant  for  life,  sufficiently  explains 
his  delay  in  instituting  proceedings  by  showing  that  he  was  old  and  weak 
in  health,  that  he  lived  a  long  distance  from  the  residence  of  the  defendant, 
and  that  he  did  not  learn  of  the  physical  condition  of  the  life  tenant  until 
after  her  death. 

Argued  May  9, 1904.  Appeal,  No.  89,  April  T.,  1904,  by 
defendant,  from  decree  of  C.  P.  June  T.,  1902,  No.  6,  on  bill  in 
equity  in  case  of  Thompson  C.  Obney  v.  Santford  Obney  et  al. 
Before  Rice,  P.  J.,  Beaver,  Oblady,  Smith,  Pobtbr,  Mor- 
BisoN  and  Henderson,  JJ.    A£Brmed. 

Bill  in  equity  for  the  cancellation  of  an  assignment  of  an  in- 
terest in  a  mortgage. 

Wilson,  P.  J.,  found  the  facts  to  be  as  follows : 
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FINDINGS     OF  FACT. 

1.  The  defendant  Santford  Obney  is  a  nephew  of  the  plaintiff 
Thompson  C.  Olmej,  and  at  the  time  of  the  assignment  of  the 
interest  of  plaintiff  in  the  two  mortgages,  the  plaintiff  was 
residing  in  Alliance,  Stark  county,  Ohio,  wliere  he  had  resided 
for  quite  a  number  of  years  prior  thereto.  The  defendant 
Santf  ord  Obney  was  residing  in  Independence  township,  Beaver 
county,  Pa.,  upon  part  of  the  lands  embraced  in  the  mortgages 
of  Nancy  Obney,  to  whom  the  interest  on  said  mortgages  was 
payable  during  her  lifetime,  she  residing  near  Clinton,  Allegheny 
county.  Pa.,  about  ten  miles  from  the  home  of  the  defendant 
Santford  Obney. 

2.  Plaintiff's  father  died  in  1865  or  1866,  leaving  to  survive 
him  a  widow,  Nancy  Obney,  who  had  been  his  third  wife. 
Plaintiff  had  never  seen  his  stepmother,  Nancy  Obney,  except 
at  the  time  of  the  settlement  of  his  father's  estate. 

3.  The  plaintiff,  accompanied  by  his  brother  William  Obney, 
who  resided  at  the  same  place,  visited  among  others  the  defend- 
ant in  the  summer  or  fall  of  1898,  at  which  time  there  was 
some  conversation  in  relation  to  the  sale  of  plaintiff's  interest  in 
these  mortgages. 

4.  The  defendant  Santford  Obney  visited  his  Uncle  Thomas 
C.  Obney  in  the  month  of  May,  1899,  for  the  purpose  of  pur- 
chasing his  interest  in  these  mortgages  in  suit,  and  upon  tliat 
occasion  made  the  following  representations  to  his  uncle  and 
other  members  of  the  family  as  to  the  health  of  Nancy  Obney: 
^^She  is  strong  and  hearty,  and  will  live  ten  years  longer,  and 
probably  outlive  all  of  us." 

5.  Early  in  May,  1899,  Nancy  Obney  while  on  a  visit  to  her 
son  John  Wilson  was  taken  ill  with  kidney  trouble  and  dropsy, 
and  was  attended  by  a  physician  who  described  her  condition 
as  being  serious,  she  being  then  eighty-two  years  of  age,  so  that 
the  statements  made  by  Santford  Obney  as  to  the  health  of 
Nancy  Obney  were  not  warranted  by  the  facts. 

6.  The  interest  of  Thompson  0.  Obney  in  said  mortgages 
was  $578.68,  and  the  sum  of  $200  paid  therefor  was  a  grossly 
inadequate  price,  the  present  worth  of  said  sum,  even  if  Nancy 
Obney  had  lived  ten  years  being  $360  or  thereabouts. 

7.  Thompson  C.  Olmey  was  at  the  time  of  making  the  assign- 
ment to  Santford  Obney  sixty-eight  years  of  age,  in  feeble 
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health,  having  just  recovered  from  a  long  sickness,  and  wad  at 
the  time  feeble  in  body  and  mind,  and  relying  upon  the  state- 
ment of  his  nephew,  Santford  Obney,  he  conveyed  his  interest 
in  said  mortgage. 

CONCLUSIONS  OF  LAW. 

1.  Taking  into  consideration  the  inadequate  price  paid  for 
plaintiff's  interest  in  said  mortgages,  the  relationship  of  the 
parties,  the  condition  of  the  health  of  the  plaintiff,  and  the  rep- 
resentations of  the  defendant  Santford  Obney,  as  to  the  condi- 
tion of  the  health  of  Nancy  Obney,  which  were  not  warranted 
by  true  facts,  whether  these  statements  were  made  by  Santford 
Obney  with  the  knowledge  of  her  real  condition  or  not,  the  law 
presumes  that  fraud  was  intended  and  actually  was  perpetrated. 

2.  It  is  quite  certain  from  the  relations  existing  between  the 
contracting  parties  in  this  case  that  they  were  not  dealing  upon 
equal  terms.  On  the  one  hand  we  have  the  weak  condition  of 
the  plaintiff,  his  trust  justifiably  reposed  in  his  nephew,  Sant- 
ford Obney,  and  the  grossly  inadequate  price  paid  as  the  con- 
sideration for  the  assignment  of  the  mortgages.  The  burden 
is  upon  the  defendant,  Santford  Obney,  to  show  affirmatively 
that  no  deception  was  used,  and  that  aU  was  fair,  open,  volun- 
tary and  well  understood.  This  in  the  opinion  of  the  court 
the  defendant  has  failed  to  do.  By  cancelation  of  the  assign- 
ments of  said  mortgages  the  plaintiff  and  defendant  are  restored 
to  their  respective  positions ;  and  the  defendant  is  entitled  to 
the  repayment  of  the  money  paid  therefor,  together  with  inter- 
est until  the  date  of  the  decree. 

3.  The  assignment  of  all  his  interest  in  said  mortgages  by 
Santford  Obney  to  Anna  A.  Obney  was  without  consideration, 
and  at  or  about  the  time  of  this  assignment  rumors  of  a  suit  to 
rescind  the  contract  were  circulated. 

4.  The  defendants,  Santford  Obney  and  Anna  A.  Obney, 
should  reassign  to  the  plaintiff,  Thompson  C.  Obney,  aU  their 
interest  in  the  said  two  mortgages  obtained  by  assignment  from 
Thompson  C.  Obney,  to  Santford  Obney,  and  from  Santford 
Obney  to  Anna  A.  Obney,  his  wife,  upon  the  payment  to  Sant- 
ford Obney  by  the  plaintiff,  Thompson  C.  Obney,  the  sum  of 
f  200  with  interest  thereon  from  the  date  of  the  same  by  the  de- 
fendant to  the  plaintiff  to  the  date  of  this  decree. 
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5.  That  the  defendant,  Santford  Obney,  should  pay  the  costs 
of  this  proceeding. 

BEMABKS. 

It  is  not  necessary  in  a  r^um^  of  this  case  to  take  into  con- 
sideration  any  facts  which  are  matters  of  record  but  only  those 
which  relate  to  the  issue  which  is  joined  to  the  pleadings.  As 
will  be  observed  from  the  findings  of  fact,  Nancy  Obney,  the 
stepmother  of  the  plaintiff,  was  the  third  wife  of  plaintiff's 
fether,  and  no  cordial  or  sociable  relations  existed  between  them. 
It  appears  from  the  evidence  that  the  plaintiff  had  left  home 
prior  to  his  father's  marriage  to  Nancy  Obney,  was  living  at  a 
distance  from  his  old  home,  and  there  being  no  cordial  isolations, 
and,  indeed,  new  family  ties  having  been  contracted,  the  plain- 
tiff with  a  family  about  him  had  little  in  common  with  Nancy 
Obney,  other  than  such  interest  as  he  bad  in  his  father's  estate ; 
and  under  the  evidence  it  appeai-s  that  the  plaintiff  never  saw 
his  stepmother  but  once,  and  that  at  the  time  of  the  settlement 
of  his  father's  estate  in  June,  1866.  In  May,  1899,  when  the 
defendant  Santford  Obney  visited  his  uncle,  the  plaintiff,  for 
the  purpose  of  purchasing  his  interest  in  those  mortgages,  the 
plaintiff  was  enfeebled  in  health ;  having  had  in  anticipation 
his  interest  in  this  mortgage  one  can  readily  imagine  from  this 
long  period  of  waiting,  considering  the  plaintiff's  enfeebled 
health  and  a  short  prospect  of  life  at  the  time,  that  the  defend- 
ant Santford  Obney  appeared  and  represented  to  him  that  the 
health  of  his  stepmother  was  such  that  she  might  live  ten  years, 
and  outlive  him,  be  was  willing  to  believe  his  nephew's  state- 
ment and  accept  some  money  rather  than  to  die  without  receiv- 
ing some  benefit  himself.  The  defendant  Santford  certainly 
knew  that  in  any  event  it  was  quite  a  bargain  on  his  part,  and 
if  Nancy  Obney  did  live  for  ten  years  the  present  worth  of  the 
plaintiff's  interest  in  these  two  mortgages  was  $361  or  there- 
abouts ;  and  when  Santford  Obney  represented  the  condition  of 
Nancy  Obney's  health  to  be  good,  whether  he  knew  it  to  be 
true  or  not,  the  plaintiff  in  the  peculiar  circumstances  of  this 
case  was  justified  in  reposing  faith  in  his  nephew's  statements, 
and  whether  Santford  Obney  stated  that  which  he  knew  or 
did  not  believe  to  be  true,  the  plaintiff  replying  upon  these 
statements  entered  into  the  said  contract,  and  plaintiff  is  en- 
titled to  relief. 
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Err<yr  oiiigned  was  decree  entered  in  accordance  witii  the 
opinion. 

A.  P.  Marahallj  with  him  J.  H.  Cunningham^  for  appellants. 

TT.  S.  Moore^  for  appellee. — The  appellate  conrt  will  not  dis- 
tui-b  the  findings  of  fact  approved  by  the  court  below,  except 
for  clear  eiTor :  Stocker  v.  Hutter,  134  Pa.  19 ;  Stockett  v. 
Ryan,  176  Pa.  71 ;  Com.  v.  Stevens,  188  Pa.  548 ;  Hancock  v. 
Melloy,  187  Pa.  371. 

Opinion  by  Hendebson,  J.,  July  28,  1904 : 
It  is  unnecessary  to  restate  the  facts  and' conclusions  of  law. 
They  are  clearly  presented  in  the  opinion  of  the  learned  trial 
judge  and  sustain  the  plaintiffs  bill.  The  only  controverted 
questions  of  fact  related  to  the  state  of  the  health  of  Nancy 
Obney  and  the  alleged  untruthful  representations  made  by  the 
defendant,  Santford  Obney,  to  the  plaintiff  with  reference 
thereto  at  the  time  the  assignment  of  the  mortgages  was  ob- 
tained. We  have  examined  the  evidence  with  care  and  are  of 
the  opinion  that  it  supports  the  findings  of  the  court.  It  is  not 
seriously  denied  that  during  the  month  of  May,  1899,  Nancy 
Obney  was  very  ill.  The  fact  is  established  by  the  uncontra- 
dicted evidence  of  the  attending  physician. 

The  plaintiff's  evidence  of  the  representations  made  as  to 
the  state  of  health  of  Nancy  Obney  clearly  outweighs  the 
denial  made  by  Santford  Obney.  The  plaintiff  was  old  and 
had  been  ill  for  a  long  time  and  was  weak  in  body  and  mind. 
The  consideration  paid  for  the  assignment  was  grossly  inade- 
quate. In  the  light  of  the  evidence  the  conclusion  of  the  court 
is  not  open  to  criticism.  If  the  case  seemed  doubtful  to  us,  how- 
ever, on  the  printed  evidence  it  would  not  be  our  duty  to  reverse 
the  decree.  It  was  said  in  Com.  ex  rel.  v.  Stevens  et  al.,  178  Pa. 
543,  that :  ^^  The  findings  of  the  court  under  the  new  equity  rules 
are  like  the  findings  of  a  master  under  the  old  practice.  They 
will  not  be  set  aside  on  appeal  if  they  appear  to  have  been 
authorized  by  the  evidence.  An  apparent  preponderance  of 
testimony  in  support  of  the  appellants'  contention  is  not  suffi- 
cient to  condemn  them,  because  in  the  finding  of  facts  from 
evidence  the  credibility   of   the   witnesses   is   an  important 


Digitized  by 


Google 


OBNEY  V.  OBNEY,  Appellant  (NO.  1).  X21 

116,  (1904).]  Oplnioa  of  Om  Court. 

&ctor,  and  of  this  the  court  below  had  better  opportonity  to 
jadge  than  is  given  to  us  on  appeal.  In  considering  a  speci- 
fication of  error  which  calls  in  question  a  finding  of  fact  by  the 
court,  we  must  not  lose  sight  of  the  familiar  principle  or  rule 
applicable  to  the  report  of  a  master  or  to  the  verdict  of  a  jury.'* 
And  in  Hancock  v.  Melloy,  187  Pa.  371,  the  court  said: 
**  We  will  not  review  these  findings  (of  fact)  except  to  as- 
certain whether  there  was  any  evidence  to  warrant  them ;  we 
wiU  not  nicely  weigh  testimony  to  determine  which  side  pre- 
ponderates, nor  carefully  compare  the  statements  of  contra- 
dictory witnesses  and  pass  on  their  credibility.  Under  the 
new  equity  rules  this  was  for  the  court  below." 

The  facts  being  established  by  the  finding  of  the  court  the 
decree  follows  as  a  logical  conclusion  of  law.  It  was  not 
necessary  for  the  plaintiff  to  show  that  Santford  Obney  knew 
that  Nancy  Obney  was  ill  at  the  time  the  assignment  was  ob- 
tained. A  positive  declaration  by  him  that  she  was  hale  and 
hearty  and  likely  to  outlive  them  all,  when  he  was  ignorant 
of  her  actual  state  of  health,  would  subject  him  to  the  same 
legal  consequences  as  if  he  knew  that  she  was  ill. 

Nor  was  it  necessary  for  the  complainant  to  show  that  a 
relation  of  trust  existed  between  him  and  Santford  Obney. 
The  existence  of  such  a  relation  would  shift  to  the  defendants 
the  burden  of  showing  that  the  transaction  was  conscionable 
and  fair.  But  the  plaintiff's  complaint  is  that  the  assignment 
was  procured  for  an  inadequate  consideration  by  false  and 
fraudulent  representations  as  to  the  health  of  Nancy  Obney  and 
that  having  been  found  to  be  true  the  assignment  obtained  by 
that  means  is  void  and  the  contract  should  be  set  aside. 

The  suggestion  of  laches  cannot  avail  the  defendants.  Tak- 
ing into  consideration  the  age  and  physical  debUity  of  the 
plaintiff,  his  remoteness  from  the  residence  of  the  defendant 
and  the  fact  that  he  did  not  learn  of  the  physical  condition  of 
Nancy  Obney  until  after  her  death  are  a  sufficient  explanation 
of  the  delay  in  instituting  proceedings. 

The  appeal  is  dismissed  and  the  decree  affirmed  at  the  cost 
of  the  appellants. 
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Obney  v.  Obney,  Appellant  (No.  2). 

Eqaiiif — Equity  practice — Findings  of  fact — Review. 

findings  of  fact  by  the  court  below  in  an  equity  proceeding  that  an  as- 
signment of  an  interest  in  an  estate  was  procured  by  fraud,  will  not  be  set 
aside  where  there  is  sufficient  testimony  to  support  the  finding  and  no  clear 
error  is  shown. 

Equity — Fraud — MisrepreeenUUion — Assignment  of  interest  in  an  estate. 

Where  an  assignment  of  an  interest  in  an  estate  has  been  procured  by 
fraudulent  representations,  it  is  not  necessary  that  the  assignment  should 
have  been  made  immediately  after  the  representations  in  order  to  entitle 
the  injured  party  to  relief.  If,  without  further  information  upon  the  sub- 
ject and  relying  on  the  proof  of  the  representations  which  were  actually 
false,  the  owner  assigned  his  interest  for  a  grossly  inadequate  consideration, 
he  is  entitled  to  a  decree  in  his  favor. 

Argued  May  9, 1904.  Appeal,  No.  38,  April  T.,  1904,  by 
defendants,  from  decree  of  C.  P.  Beaver.Co.,  June  T.,  1902, 
No.  5,  on  bill  in  equity  in  case  of  William  Obney  v.  Santford 
Obney  et  al.  Before  Rice,  P.  J.,  Beaveb,  Orlady,  Smith, 
PoBTBR,  MoBBisoK  and  Hekdebson,  J  J.     Affirmed. 

Bill  in  equity  to  cancel  the  assignment  of  an  interest  in  a 
mortgage. 

The  facts  appear  by  the  report  of  Obney  v.  Obney  (No.  1), 
ante,  p.  116,  and  by  the  opinion  of  the  Superior  Court 

Hrror  asngned  was  the  decree  of  the  court  ordering  cancela- 
tion of  the  assignment 

A.  P.  MarsJuUlj  with  him  J,  H.  Cunningham,  for  appellants. 

W.  S.  Moorey  for  appellee. 

Opinion  by  Hbndebson,  J.,  July  28, 1904: 
This  case  was  tried  in  the  court  below  with  the  same  evi- 
dence as  the  case  of  Thompson  Obney  v.  the  same  defendants 
in  which  an  opinion  is  now  filed,  ante,  p.  116,  and  what  was 
said  in  that  case  need  not  be  here  repeated.  The  complaint 
is  that  the  defendant  Santford  Obney  fraudulently  obtained 
from  the  plaintiff  an  assignment  of  his  interest  in  the  mortgages 
described  in  the  bill. 
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It  is  contended,  however,  that  no  representations  were  made 
to  the  plaintiff  at  the  time  he  executed  the  assignment  of  the 
mortgages  and  that  his  case  differs  from  the  other  for  that 
reason.  It  appears,  from  the  testimony,  that  at  the  time  Sant- 
ford  Obney  went  to  Alliance,  Ohio,  and  obtained  an  assign- 
ment from  Thompson  Obney  of  his  interest  in  the  mortgage, 
the  plaintiff  declined  to  assign  his  share  for  the  reason  that 
the  consideration  was  not  sufficient.  There  was,  however, 
some  discussion  of  the  subject  between  the  plaintiff  and  Sant- 
ford  Obney  and  at  that  time  it  is  shown  by  the  strong  pre- 
ponderance of  evidence  that  Santford  Obney  made  fraudulent 
representations  in  regard  to  the  state  of  the  health  of  Nancy 
Obney. 

About  four  weeks,  however,  after  Santford  Obney  returned 
to  his  home  in  Pennsylvania,  the  plaintiff  wrote  a  letter  to  him 
in  which  he  stated : 

^'  I  have  concluded  to  sell  my  interest  at  the  same  figures 
Thompson  did.  If  you  want  it  you  can  write  and  let  me  know 
what  to  do,  as  soon  as  you  can."  Upon  the  receipt  of  this  let- 
ter Santford  Obney  went  to  the  home  of  the  plaintiff  in  Ohio 
and  procured  from  him  an  assignment  of  his  interest  in  the  mort- 
gage for  a  consideration  of  $200.  It  appears  from  this  evi- 
dence that  the  negotiations  which  commenced  the  latter  part 
of  May,  when  Santford  Obney  obtained  the  assignment  of 
Thompson  Obney,  were  taken  up  by  means  of  the  letter  of 
June  20, 1899,  and  the  representations  made  to  William  Obney. 
in  May,  and  repeated  to  the  plaintiff  in  June,  were  connected 
with  and  induced  the  assignment.  The  learned  court  below 
has  found  that  the  assignment  was  made  on  the  representation 
and  inducement  fraudulently  made  by  Santford  Olmey  that 
Nancy  Obney  was  hale  and  hearty  and  likely  to  outlive  them. 
This  representation  is  established  by  the  finding  of  the  court 
upon  sufficient  evidence.  It  is  not  necessary  that  the  assign- 
ment should  have  been  made  immediately  after  the  representa- 
tion in  order  to  entitle  the  plaintiff  to  relief.  If,  without  fur- 
ther information  upon  the  subject  and  relying  on  the  truth  of 
the  representations  which  were  actually  fidse,  the  plaintiff  as- 
signed  his  interest  for  a  grossly  inadequate  consideration,  he  is 
entitled  to  a  decree  in  his  favor. 

The  appeal  is  therefore  dismissed  and  the  decree  affirmed. 
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Commonwealth  v.  Crowley,  Appellant. 

Evidence — Discharge  of  soldier — Physical  characteristics. 

A  certificate  of  a  discharge  of  a  soldier  from  the  United  States  Army 
containing  a  description  of  his  physical  characteristics  is  inadmissible  in 
evidence  to  show  the  height  of  the  soldier.  The  introduction  of  such  a 
document  in  a  murder  trial  is  injurious  to  the  prisoner,  where  the  effect  of 
it  is  to  rebut  evidence  offered  by  the  prisoner  that  the  deceased,  his  ad- 
versary, was  of  greater  height  and  strength  than  himself. 

Criminal  law — Murder — Arrest — Self-defense — Policeman, 
It  is  not  the  duty  of  an  officer  when  not  exceeding  his  authority  to  fly 
when  assaulted.  He  may  defend  himself  and  use  such  force  as  may  be  nec- 
essary for  that  purpose.  He  is  not  justified  in  taking  life  except  when  the 
assault  is  so  violent  as  apparently  to  put  him  in  danger  of  death,  or  great 
bodily  hann  ;  but  the  law  does  not  require  him  to  flee  to  the  wall. 

On  the  trial  of  a  borough  policeman  for  murder,  it  appeared  that  the  de- 
fendant finding  the  deceased  and  a  ccnnpanion  after  midnight  in  the  streets 
ntting  on  doorsteps  other  than  their  own,  told  them  to  go  home.  The 
deceased  became  violently  abusive,  and  defendant  then  threatened  to  ar- 
rest him.  An  arrest  under  the  circumstances  would  have  apparently  been 
unauthorized.  The  prisoner  testified  that  he  did  not  attempt  to  arrest  the 
deceased,  but  turned  away  to  secure  assistance  and  thereupon  the  deceased 
knocked  him  down  three  times,  and  stood  over  him  saying  he  was  going 
to  kill  him  if  it  was  the  last  act  of  his  life,  and  that  then  the  defendant 
fired  the  shot.  HM,  that  it  was  error  for  the  court  to  charge  the  juiy  in 
such  a  way  as  to  leave  the  impression  on  their  minds  that  the  defendant 
had  arrested,  or  was  attempting  to  arrest  the  deceased,  and  that  the  lat- 
ter's  attitude  was  one  of  resistance  to  an  unlawful  arrest. 

Argued  April  11, 1904.  Appeal,  No.  29,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  O.  &  T.  Clinton  po.,  Sept.  T., 
1903,  No.  1,  on  verdict  of  guilty  of  voluntary  manslaughter  in 
case  of  Commonwealth  v.  Michael  Crowley.  Before  Rice,  P.  J., 
Beavbb,  Smith,  Pobteb,  Mobbison  and  Hendbbson,  JJ. 
Reversed. 

Indictment  for  murder. 

At  the  trial  it  appeared  that  shortly  after  midnight  of  June  25, 
1908,  the  defendant  shot  and  killed  William  J.  Ryan  under 
circumstances  stated  in  the  opinion  of  the  Superior  Court 

The  commonwealth  made  the  following  offer : 

It  has  been  testified  here,  on  the  part  of  the  defense,  that 
William  J.  Ryan  was  about  five  feet  nine  inches  tall.    We  offer 
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in  evidence  his  discharge  from  the  United  States  Army  in  1899, 
showing  his  exact  height,  hj  measure,  to  be  five  feet  five  and 
three  fourths  inches. 

Counsel  for  defendant  objects,  because  it  is  not  authentic ; 
it  is  not  in  form  to  be  competent  evidence ;  there  is  nothing  to 
show  its  accuracy. 

The  Court:  Objection  overruled,  evidence  admitted  and  bill 
sealed  for  the  defendant.  [1] 

The  court  charged  in  part  as  follows : 

The  defendant  contends  that  the  killing  of  Rjran  was  excus- 
able or  justifiable,  and  it  therefore  becomes  my  duty  to  state 
the  law  of  self-defense  as  applicable  to  the  facts  of  the  case. 

To  excuse  homicide  by  the  plea  of  self-defense,  it  must  ap- 
pear that  the  killing  was  done  under  a  reasonable  apprehension 
of  loss  of  life,  or  great  bodily  harm,  and  the  danger  must  appear 
so  imminent  at  the  moment  of  the  assault  as  to  present  no  al- 
ternative but  taking  the  life  of  the  assailant  The  law  of  de- 
fense is  the  law  of  necessity,  and  that  necessity  must  be  real, 
or  bear  all  the  semblance  of  reality,  and  appear  to  admit  of  no 
other  alternative,  before  taking  life  will  be  justifiable  or  excus- 
able. And  the  burden  lies  on  the  prisoner  of  proving  that  there 
was  an  actual  necessity  for  taking  life,  or  a  seeming  one,  so 
reasonably  apparent  and  convincing  to  him  as  to  lead  him  to 
believe  he  could  only  defend  himself  by  taking  the  life  of  the 
deceased.  If  the  defendant  could  have  fled  from  his  assailant, 
it  was  his  duty  to  do  so.  In  Commonwealth  v.  Drum,  58  Pa. 
9,  Justice  Agnbw,  when  speaking  of  the  law  of  self-defense, 
said :  ^^  Where  it  comes  to  a  question  whether  one  man  shall 
flee  or  another  shall  liVe,  the  law  decides  that  the  former  shall 
rather  flee  than  the  latter  shall  die."  As  was  said  by  the  Su- 
preme Court  in  Commonwealth  v.  Breyessee,  160  Pa.  451 : 
"  Life  may  be  lawfully  taken  in  self-defense,  but  it  must  appear 
that  he  who  takes  it  was  in  imminent  danger  of  death,  or  great 
bodily  harm,  and  that  no  other  way  of  escape  from  the  danger 
was  open  to  him.  It  is  the  duty  of  one  who  is  assailed  to  flee, 
if  flight  is  possible ;  and  it  is  only  when  he  is  persuaded  that  he 
must  suffer  death  or  grievous  bodily  harm  at  the  hands  of  his 
assailant  or  take  the  life  of  his  assailant  that  he  may  save  his 
own,  that  he  can  justify  his  act  as  done  in  self-defense."     And 
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it  will  be  for  the  jury  to  determine  whether  there  was  a  neces- 
sity for  the  defendant  to  fire  the  shot  in  order  to  protect  him- 
self from  death  or  great  bodily  harm,  or  whether  the  circum- 
stances justified  the  prisoner  in  so  believing,  and  in  determining 
this  question  you  will  consider  the  parties  themselves,  the  pris- 
oner and  the  deceased,  their  relative  size,  physical  ability,  and 
all  the  circumstances  surrounding  the  case,  as  detailed  by  the 
witnesses  for  the  commonwealth  and  the  prisoner  himself,  and 
say  whether  or  not  you  believe  it  was  necessary  for  him  to  take 
the  life  of  Ryan  in  order  to  protect  his  own,  or  prevent  great 
bodily  harm  to  himself.  If  he  could  have  got  away  without 
that,  he  was  bound  to  go,  and  if  he  fired  the  shot  without  such 
necessity,  he  would  not  be  justified,  under  the  law,  by  reason 
of  the  excuse  of  self-defense. 

This  is  the  general  rule,  but  it  is  claimed  in  the  pi'esent  case 
that  it  is  qualified  by  reason  of  the  fact  that  the  defendant  was 
a  police  officer,  and  that  he  was  not  bound  to  retreat  or  attempt 
to  escape,  but,  on  the  contrary,  it  was  his  right  and  duty  to 
stand  and  defend  himself.  This  would  be  the  law  if  the  defend- 
ant was  legally  in  the  discharge  of  his  official  duty.  Although 
he  was  a  police  officer,  yet  if  he  acted  illegally  in  attempting  to 
arrest  Ryan,  his  act  would  not  be  excusable  on  the  ground  of 
self-defense  unless  the  attack  made  upon  him  by  Ryan  was 
such  as  made  it  necessary  for  him  to  take  the  life  of  Ryan  in 
order  to  save  his  own  life,  or  prevent  the  infliction  of  great 
bodily  hann. 

Was  the  defendant  legally  in  the  discharge  of  his  official  duty  ? 
Had  he  a  right  to  arrest  Ryan  ?  The  defendant  was  a  night 
watchman  or  police  officer  of  the  borough  of  Renovo.  As  such, 
he  had  authority  to  preserve  the  peace,  protect  the  property  of 
the  citizens  of  the  borough  of  Renovo,  quell  public  disturbances 
or  breaches  of  the  peace  committed  in  his  presence. 

What  are  the  circumstances,  as  detailed  by  the  witnesses  for 
the  commonwealth  and  the  prisoner  himself,  which  led  to  the 
arrest,  or  attempted  arrest  of  Ryan  ?  Frank  McCarthy  and 
William  Ryan  were  seated  on  the  front  doorstep  of  the  dwelling 
house  of  Mr.  Chamberlain  on  the  night  of  June  25, 1903,  about 
12  o'clock.  The  defendant  was  patrolling  the  streets  of  the 
borough  of  Renovo,  and  came  to  the  place  where  these  two 
young  men  were  seated.     They  were  making  no  noise  or  public 
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distarbaoce.  Crowley  said  to  them :  '^  Bojs,  it  is  after  12  o'clock 
and  time  yoa  boys  were  in  bed."  Ryan  jumped  up,  and  using 
opprobrious  epithets,  said :  ^^  What  is  it  your  business  if  we  stay 
here  all  night."  Crowley  then  said :  ^^  It  is  a  part  of  my  business 
as  an  officer  to  see  that  you  are  not  around  at  this  hour  of  the 
pightsitting  on  other  people's  steps."  In  tliis  Crowley  mistook 
his  official  authority.  He  had  no  right  as  a  policeman  to  order 
McCarthy  and  Ryan  to  go  home,  as  they  were  not  creating  any 
public  disturbance,  nor  committing  a  breach  of  the  peace.  They 
had  the  right  to  refuse  to  go  home.  Night  policemen  are  not 
clothed  with  arbitrary  power  to  teU  citizens,  wlio  are  peaceable 
and  orderly  upon  the  streets,  when  tJiey  shall  go  to  their  homes 
or  when  they  shall  come  out  What  was  said  by  Ryan  when 
Crowley  attempted  to  arrest  him  would  not  justify  Crowley  in 
arresting  Ryan,  and  he  had  a  right  to  resist.  What  Ryan  said 
to  Crowley  was  not  a  violation  of  the  borough  ordinance  such 
as  would  justify  an  arrest.  Edwin  Bower,  a  disinterested  wit- 
ness of  the  commonwealth,  states  that  he  saw  this  affray ;  that 
Ryan  pushed  Crowley  down,  using  both  hands ;  that  Crowley 
fell  upon  his  back,  and  when  Crowley  attempted  to  rise  to  his 
feet,  Ryan  pushed  him  down  the  second  time,  Crowley  falling 
upon  bis  back.  Crowley,  the  defendant,  is  a  competent  witness, 
but  he  is  interested,  as  his  liberty  is  in  danger;  consequently  it 
is  the  duty  of  the  jury  to  carefully  scrutinize  his  testimony  and 
pass  upon  its  credibility.  Crowley  says  that  Rjran  struck  him 
behind  the  right  ear  with  one  hand  and  pushed  him  down  wiih 
the  other;  tiiat  when  he  attempted  to  rise  to  his^feet,  Ryan 
struck  him  above  the  right  eye  and  pushed  him  down  the  second 
time ;  that  when  he  attempted  to  rise  the  second  time,  Ryan 
struck  him  in  the  neck,  that  he  fell,  striking  his  head  on  the 
pavement.  If  the  jury  should  be  satisfied  that  these  circum- 
stances, as  detailed  by  the  prisoner  in  regard  to  the  shooting  of 
Ryan,  are  true,  it  then  becomes  their  duty  to  determine  whether 
the  shooting  was  excusable  or  justifiable.  The  case  must  be 
determined  by  the  jury  under  the  general  rule  regulating  the 
law  of  self-defense,  which  the  court  has  declared  to  you,  and 
which  is  correctly  stated  in  the  first  point  presented  by  the 
counsel  for  the  defendant,  which  is  as  follows :  "If  the  jury  be- 
lieve, from  the  evidence  in  the  cause,  that  Michael  Crowley,  at 
the  time  he  shot  William  J.  Ryan,  had,  in  good  faith,  reasonable 
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belief,  from  the  facts  and  circumstances  as  they  appeared  to 
him  at  the  time,  that  he  was  in  imminent  peril  of  his  life,  or  of 
great  bodily  harm,  his  killing  of  Ryan  was  excusable,  although 
it  afterwards  appeared  that  he  (Crowley)  was  mistaken  as  to 
the  imminence  of  the  danger.  The  law  will  not  hold  a  man 
to  absolute  correctness  of  judgment  under  such  trying  circum- 
stances, and  it  was  not  necessary  that  Crowley  should  have  been 
in  actual,  imminent  peril  of  his  life,  or  of  great  bodily  harm,  to 
render  his  killing  of  Ryan  excusable.  Answer:  This  point  is 
affirmed. 

Verdict  of  guilty  of  manslaughter  in  which  the  prisons  was 
sentenced  to  three  years'  imprisonment 

ErroTB  assigned  were  (1)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (2)  portion  of  charge  as  above,  quoting  it. 

T.  0.  Hippie^  for  appellant. — The  certificate  of  discharge  was 
improperly  admitted :  Clark  v.  Trinity  Church,  5  W.  &  S.  266 ; 
Sitler  V.  Gehr,  105  Pa.  677 ;  Hegler  v.  Faulkner,  158  U.  S. 
109  (14  Sup.  Ct.  Repr.  779) ;  Chapman  Twp.  v.  Herrold,  58 
Pa.  106. 

The  charge  of  the  court  complained  of  in  the  second  assign- 
ment must  have  had,  as  is  believed  and  respectfully  stated, 
such  strong,  if  not  controlling,  effect  upon  the  jury  as  to  vir- 
tually cause  them  to  conclude  the  defendant,  Crowley,  had 
acted  illegally  towards  Ryan ;  was  a  wrongdoer  and  guilty  of 
a  crime  of  ^grave  character,  which  could  readily  be  inferred  to 
be  voluntary  manslaughter. 

Crowley  did  not  mistake  or  exceed  his  lawful  authority  as 
the  court  charged  he  did :  Miles  v«.  Weston,  60  HI.  861 ;  Com. 
V.  Cheney,  141  Mass.  102  (6  N.  E.  Repr.  724) ;  Roberts  v. 
State,  14  Mo.  138 ;  Com.  v.  Weathers,  7  Kulp,  1 ;  Brooks  v. 
Com.,  61  Pa.  852 ;  Bums  v.  Erben,  40  N.  Y.  468. 

A  person  cannot  use  excessive  force  to  prevent  an  arrest : 
Cora.  V.  Wright,  158  Mass.  149  (88  N.  E.  Repr.  82)  ;  Davis  v. 
Burgess,  54  Mich.  514  (20  N.  W.  Repr.  540) ;  Miller  v.  State, 
81  Texas  Criminal  Repr.  609  (21  S.  W.  Repr.  925). 

An  officer  such  as  Crowley  was  has  the  clear  legal  right, 
when  in  performance  of  his  duty,  to  stand  and  defend  himself 
against  excessive  assault  by  one  whom  he  attempts  to  arrest 


Digitized  by 


Google 


COMMONWEALTH  v.  CROWLEY,  Appellant.         129 
124,  (1904).]  Arguments — Opinion  of  the  Court. 

for  what  he  considers  proper  cause,  committed  in  his  presence : 
Com.  V.  Rhoads,  23  Pa.  Superior  Ct.  512 ;  Com.  v.  Weathers, 
7  Kulp,  1 ;  Com.  v.  Max,  8  Phila.  422. 

An  arrest  may  be  made  for  the  breach  of  an  ordinance  made 
for  the  preservation  of  good  order  and  public  convenience : 
White  V.  Kent,  11  Ohio  St.  550  ;  State  v.  Cantieny,  34  Minn. 
1  (24  N.  W.  Repr.  458)  ;  Bryan  v.  Bates,  15  lU.  87  ;  Main  v. 
McCarty,  15  111.  441. 

iJ.  B.  jlfeConnu?^,  district  attorney,  and  W.  C.  Kress^  for  ap- 
pellee.— The  discharge  was  competent  prima  facie  evidence  of 
what  it  contained :  Morris  v.  Patchin,  24  N.  Y.  394 ;  People 
V.  Jones,  24  Mich.  215 ;  Adams  County  v.  Mertz,  27  Ind.  103 ; 
Levy  V.  Burley,  15  Fed.  Cases,  8300 ;  Washburn  v.  Phillips, 
43  Mass.  296;  Zell  v.  Com.,  94  Pa.  258;  Huntingdon,  etc.,  R. 
R.  &  Coal  Co.  V.  Decker,  82  Pa.  119 ;  Wills  v.  Hardcastle,  19 
Pa.  Superior  Ct.  525 ;  Com.  v.  Craig,  19  Pa.  Superior  Ct.  81; 
Com.  V.  Fry,  198  Pa.  379. 

If  an  officer  undertakes  to  make  an  illegal  arrest,  it  is  the 
same  as  if  a  private  citizen  did  it,  for  an  officer  is  protected  by 
the  law  only  when  exercising  the  law.  Amongst  the  most 
sacred  rights  possessed  by  the  people  of  this  country  is  that  of 
personal  immunity,  and  when  officers  violate  it,  the  citizen  can 
use  all  the  force  necessary  to  resist:  Com.  v.  Stirk,  5  Lane. 
Law  Review,  415  ;  Com.  v.  Fisher,  1  Legal  Opinion,  50 ;  Com. 
V.  Collins,  15  Phila.  883 ;  Com.  v.  Krubeck,  8  Pa.  Dist.  Rep. 
521 ;  Com.  v.  Megary,  8  Phila.  616  ;  Com.  v.  Greer,  20  Pa. 
C.  C.  R.  585 ;  Kerr  on  Homicide,  215,  216. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
On  the  trial  of  the  case  the  defendant  introduced  evidence 
of  the  height  and  weight  of  his  adversary  for  the  purpose  of 
showing  disparity  of  physical  strength.  This  was  admittedly 
competent  and  was  material  under  the  facts  disclosed.  This 
evidence  showed,  among  other  things,  that  Rjran  was  about 
five  feet  nine  inches  high.  In  reply  to  the  evidence  for  the 
defendant  on  this  point,  the  commonwealth  introduced  a  paper 
purporting  to  be  a  certificate  of  discharge  of  Ryan  from  the 
United  States  Army  which  contained  a  descriptive  list  stating 
the  age,  height,  complexion,  color  of  hair  and  occupation  of 
Vol.  XXVI — 9 
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the  soldier.  His  height  was  given  as  five  feet  five  and  three 
fourths  inches.  We  do  not  deem  it  necessary  to  determine 
the  question  whether  the  discharge  offered  in  evidence  is  self- 
authenticating  and  prima  facie  admissible  as  isvidence  for  any 
purpose.  We  do  not  consider  it  competent  for  the  purpose  for 
which  it  was  admitted.  The  paper  is  not  a  record  nor  does  it 
appear  to  be  a  copy  of  a  record.  It  is  a  document  delivered 
to  a  discharged  soldier,  presumably  to  place  in  his  possession 
evidence  of  his  service  and  lawful  discharge.  It  is  for  his  use 
and  protection  only.  The  personal  description  therein  con- 
tained is  given  for  identification  and  is  purely  incidental  to  the 
object  of  the  paper  which  relates  to  service  and  discharge. 
The  certificate  as  to  height  is  no  more  important  than  that  of 
complexion  or  color  of  hair  or  occupation.  It  is  not  shown 
that  any  statute,  or  regulation  of  the  war  department,  requires 
this  recital.  The  conclusiveness  of  such  a  document  is  re- 
stricted to  the  subject  for  which  it  was  given. 

It  was  held  in  Mutual  Benefit  Life  Insurance  Company  v. 
Tisdale,  91  U.  S.  238,  citing  Campbell  v.  Gordon,  10  U.  S. 
176,  and  Stark  v.  Chesapeake  Insurance  Co.,  11  U.  S.  420, 
that  a  certificate  of  naturalization  is  against  all  the  world,  a 
judgment  of  citizenship  upon  which  may  follow  the  right  to 
vote  and  hold  property  and  as  such  is  conclusive,  but  that  it  is 
not  admissible  in  another  proceeding  as  evidence  of  the  age  or 
good  character  of  the  applicant.  In  Erickson  v.  Smith,  2  Abb. 
Ct.  of  App.  (N.  Y.)  64,  the  court  held  that  a  steamboat  inspec- 
tor's certificate  made  under  the  act  of  congress  of  1862  is  evi- 
dence of  the  fact  of  the  inspection  by  the  ofiicer  appointed  for 
that  purpose,  but  that  when  challenged  by  a  stranger  it  is  not 
evidence  of  the  facts  recited  therein  notwithstanding  that  the 
officers  are  required  by  law  to  make  a  return  of  such  facts. 

In  Hegler  V.  Faulkner,  153  U.  S.  109  (14  Sup.  Ct.  Rep.  779), 
a  question  arose  as  to  the  age  of  an  Indian  who  had  been  en- 
rolled as  one  of  a  number  entitled  to  participate  in  the  division 
of  lands  under  a  treaty.  One  of  the  instructions  of  the  Indian 
Department  required  the  preparation  of  a  roll  containing  the 
names  of  all  applicants  arranged  by  tribes  and  families  and  single 
persons,  showing  name,  age,  sex,  relationship  to  the  tribe  and 
place  of  residence.  A  census  had  also  been  taken  of  Indians  en- 
titled to  lands  containing  the  name,  age,  etc.,  of  certain  Indians  of 
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whom  the  person  in  question  was  one.  The  records  of  the  de- 
partment were  offered  in  evidence  for  the  purpose  of  showing 
the  1^  of  the  particular  Indian  in  an  issue  involving  the  valid- 
ity of  a  conveyance  by  him  of  land  allotted.  They  were  held  to 
be  in  admissible  for  such  purpose.  The  ascertainment  of  the 
ages  of  the  parties  entitled  to  an  allotment  was  held  to  be  merely 
for  the  purpose  of  enabling  the  agent  to  identify  the  individuals 
and  when  the  allotment  was  completed  the  purposes  of  the 
inquiry  were  fulfilled  and  the  records  could  not  be  resorted  to 
in  disputes  between  other  parties  to  prove  the  age  of  Indians. 

To  the  same  effect  is  Clark  v.  Trinity  Church,  5  W.  &  S. 
266,  and  Sitler  v.  Gehr,  106  Pa.  677.  As  to  strangers  the  inci- 
dental recitals  in  the  discharge  are  purely  hearsay  and  inad- 
missible as  evidence. 

It  is  contended,  however,  that  the  introduction  of  this  evi- 
dence did  not  injure  the  defendant.  That  it  was  considered 
relevant  by  the  conmion wealth  at  the  trial  is  evident.  Testi- 
mony introduced  by  the  defendant  tended  to  show  that  Ryan 
was  a  man  of  much  greater  strength  than  the  accused.  This, 
if  believed,  might  have  an  influence  with  the  jury  in  at 
least  creating  a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant. It  was  important,  therefore,  for  the  commonwealth 
to  produce  rebutting  evidence  and  it  is  manifest  that  a  docu- 
ment purporting  to  be  issued  under  the  authority  of  the 
War  Department  giving  an  exact  measurement  of  the  height 
of  Ryan  would  have  great  weight  with  the  jury  upon  that 
point.  It  is  not  a  logical  answer  to  the  objection  to  say  that 
the  defendant  had  introduced  testimony  upon  this  point  and 
that  he  had  the  full  benefit  of  it.  He  was  entitled  to  all  the 
weight  of  his  own  competent  evidence  without  any  diminution 
or  impairment  by  inadmissible  evidence  in  rebuttal.  It  is  im- 
possible to  determine  to  what  extent  this  evidence  mAy  have 
influenced  the  jury.  And,  as  was  said  in  Zell  v.  Common- 
•  wealth,  94  Pa.  268,  "because  of  that  uncertainty  it  should 
not  have  been  admitted." 

The  first  assignment  of  error  is  therefore  sustained. 

The  defendant  was  a  policeman  of  the  borough  of  Renovo  and 
engaged  in  the  discharge  of  his  duty  as  such  on  one  of  the 
public  streets  of  the  borough.  His  defense  was  that  he  fired  the 
fatal  shot  in  self-defense  while  subjected  to  a  violent  assault 
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by  Ryan.  The  learned  judge  instructed  the  jury  that  the  de- 
fendant mistook  his  official  authority  when  saying  to  Ryan  and 
his  companion  that  it  was  part  of  his  business  as  an  officer  to 
see  that  they  were  not  around  at  that  hour  of  the  night  (12 :  16 
A.  M.)  sitting  on  other  people's  steps ;  that  they  had  a  right  to 
refuse  to  go  home,  that  what  was  said  by  Ryan  when  Crowley 
attempted  to  arrest  him  would  not  justify  the  latter  in  arrest- 
ing Ryan  and  he  had  a  right  to  resist;  what  Ryan  said  to 
Crowley  was  not  a  violation  of  the  borough  ordinance  such  as 
would  justify  an  arrest;  that  the  defendant  was  not  justifiable 
in  attempting  to  arrest  Ryan  under  the  circumstances  and  that 
therefore  he  had  no  right,  as  an  officer,  to  stand  and  defend 
himself ;  that  the  rights  of  the  defendant  must  be  determined 
by  the  "  general  rule  of  self-defense,"  and  that  if  he  could  have 
fled  from  his  assailant  it  was  his  duty  to  do  so. 

It  is  contended  on  behalf  of  the  defendant  that  irrespective 
of  the  propriety  of  his  action  in  asking  or  directing  the  young 
men  to  go  home  there  was  evidence  tending  to  show  repeated 
assaults  upon  him  by  Ryan  accompanied  by  violent  and  threat- 
ening language,  and  that  the  jury  should  have  been  permitted 
to  determine  whether  there  was  an  attempt  to  arrest  Ryan  and 
if  so,  whether  the  assault  by  the  latter  exceeded  the  reasonable 
resistance  necessary  to  prevent  such  attempted  arrest.  The 
only  witnesses  called  by  the  commonwealth  who  were  present 
when  the  shot  was  fired  were  Frank  McCarthy,  the  companion 
of  Ryan  and  Edwin  Bower,  the  latter  about  eighty-five  feet 
away.     Upon  the  subject  of  arrest,  McCarthy  testified : 

*'  He  (Crowley)  saj^,  '  Well,  you  had  better  go  home  to 
bed.'  He  said  something  about  arresting  us  and  locking  us 
up.  Could  not  just  say  it  was  that.  It  was  something  like 
that." 

Ryan*  then  got  up,  after  which  he  and  the  defendant  had 
some  words.  The  witness  could  not  hear  what  Crowley  said 
because  his  voice  was  weak,  but  he  heard  Ryan  calling  him  an 
offensive  name.  The  attention  of  the  witness  was  called  to 
Mr.  Bower,  who  had  just  passed,  after  which  he  states  : 

"  I  looked  over  then  and  he  (Crowley)  had  his  back  to  me 
and  his  arms  behind  him,  and  it  looked  to  me  as  here  was 
Crowley  standing  and  Bill  (Ryan)  had  his  back  against  this 
building  here,  and  it  looks  to  me  as  if  he  had  his  arms  down 
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alongside.  I  guess  his  arms  were  not  on  Crowley  anywheres 
as  near  as  I  could  see.  Crowley  was  standing  right  in  front 
of  him  about  three  feet,  and  it  seems  Will  kind  of  run  out,  I 
don't  know,  started  to  walk  toward  him  and  that  he  could  not 
run  out  and  Crowley  had  his  hands  behind  his  back.  .  .  . 
Had  his  revolver  drawn  in  his  right  hand  and  his  hands  folded 
behind  his  back.  Well,  now  it  seemed  he  stood  there  awhile 
with  his  hands  behind  his  back.  I  could  not  say ;  I  could  see 
both  arms  drop,  didn't  raise  his  left  arm  ;  could  not  see,  but 
his  right  arm  went  up  and  the  shot  was  fired.  Then  I  ran 
over." 

Bower  testified  that : 

"  The  night  policeman  was  apparently  attempting  to  arrest 
one  of  the  young  men." 

At  another  stage  of  the  examination  he  said :  "  I  was  under 
the  impression,  as  I  say,  that  he  was  attempting  to  make  an 
arrest ; "  and  again  :  "  The  night  policeman  was  evidently  at- 
tempting to  make  an  an-est  and  had  hold  of  one  of  the  young 
men  whom  I  did  not  know  at  the  time,  and  who  afterwards 
developed  to  be  Ryan." 

The  witness  then  described  the  manner  in  which  Ryan 
twice  pushed  the  defendant  down  on  the  sidewalk.  After 
Crowley  got  up  the  witness  saw  him  proceed  directly  west- 
ward from  the  point  where  he  was  standing  and  Ryan  also 
went  in  the  same  direction.  They  passed  into  the  shadow  of 
a  building  which  obscured  them  from  the  witness.  There  was 
comparative  quiet  for  a  brief  space,  then  the  altercation  began 
again.  The  only  voice  which  the  witness  could  distinguish 
was  Ryan's,  who  was  using  profane  and  threatening  language 
to  the  policeman.  The  language  was  of  such  a  character  as 
to  threaten  him  with  bodily  h^rm.  After  this  the  witness 
heard  the  report  of  the  shot. 

The  defendant  testified  that  he  said  to  McCarthy  and 
Ryan,  "  Boys,  it  is  after  twelve  o'clock  and  time  for  you  to  be 
in  bed ; "  that  Ryan  jump  up  using  offensive  language,  where- 
upon the  defendant  said,  "  If  you  don't  quit  this  boisterous 
talk  I  will  have  to  arrest  you,"  to  which  Ryan  replied  in  vul- 
gar language  that  he  (the  defendant)  could  not  arrest  any- 
body; "that  time  he  got  hold  of  me  and  I  started  away 
towards  the  depot  to  get  assistance  to  arrest  him,  and  when  I 
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turned  to  walk  away  from  him  he  struck  me  right  here  in  the 
neck  and  pushed  me  down  on  the  pavement  on  my  hands." 
The  witness  then  described  the  manner  in  which  he  was  twice 
knocked  down  afterwards,  and  that  after  he  was  knocked  down 
the  third  time  Ryan  stood  over  him  saying  he  was  going  to  kill 
him  if  it  was  the  last  act  of  his  life,  and  that  then  the  defend- 
ant fired  the  shot.  On  cross-examination  he  stated  that  he  was 
trying  to  arrest  Ryan  after  he  called  him  the  names  referred  to. 

If  we  assume  that  the  defendant  exceeded  his  authority  in 
advising  or  directing  McCarthy  and  Ryan  to  go  home  under 
the  circumstances,  it  does  not  so  clearly  appear  from  the  evi- 
dence that  Ryan  was  engaged  in  resisting  an  unlawful  arrest 
as  to  justify  the  conclusion  that  the  officer  was  bound  to  fly  if 
he  were  able  so  to  do.  If  the  defendant's  evidence  is  credited, 
just  before  the  assault  upon  him  he  turned  from  Ryan  and 
started  to  procure  assistance  and  there  was  apparently  no  ne- 
cessity for  the  violence  on  the  part  of  Ryan  alleged  by  the  de- 
fendant. The  parties  had  passed  out  of  the  view  of  Bower  so 
that  he  did  not  know  what  their  attitude  was  immediately  be- 
fore the  shot  was  fired.  The  testimony  of  McCarthy  gives 
little  information  on  the  subject  of  the  attempted  arrest  The 
defendant  claimed  that  he  was  thrice  knocked  down  on  the 
pavement  and  that  after  the  third  blow  Ryan  stood  over  him 
in  an  angry  manner  and  threatened  to  kill  him.  It  became 
necessary,  therefore,  for  the  jury  to  consider: 

First,  whether  the  defendant  was  attempting  to  arrest  Ryan 
at  or  immediately  before  the  time  of  the  shooting.  Second, 
whether  Ryan  was  resisting  an  attempted  arrest  at  the  time  or 
immediately  before  he  was  shot ;  thii:d,  whether,  if  resisting  an 
unlawful  arrest,  he  used  a  much  greater  degree  of  force  than 
was  necessary.  If  the  defendant  was  not  attempting  to  arrest 
Ryan,  but  was  going  away  from  him  to  procure  assistance,  Ryan 
was  not  in  the  position  of  one  whose  attack  could  be  justified. 
If  an  attempt  at  arrest  had  been  made  by  the  defendant  and  he 
afterward  started  away  from  Ryan  and  indicated  an  intention 
to  leave  him,  the  situation  would  not  authorize  an  assault  by 
the  latter.  If  the  violence  and  extent  of  resistance  were  out 
of  all  proportion  to  the  necessity  of  the  case  and  the  circum- 
stances indicated  that  Ryan  was  seeking  or  provoking  a  quar- 
rel,  the  right  of  justification  would  be  lost :  Commonwealth  v. 
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Wright,  158  Mass.  149  (38  N.  E.  Repr.  82) ;  Commonwealth 
V.  Grotty,  92  Mass.  403 ;  Bad  Elk  v.  United  States,  177  U.  S. 
529  (20  Sup.  Ct.  Repr.  729);  1  Wharton  Criminal  Law  (9th 
ed.),  sec.  649. 

It  is  not  the  duty  of  an  officer,  when  not  exceeding  his  au- 
thority, to  fly  when  assaulted.  He  may  defend  himself  and 
use  such  force  as  may  be  necessary  for  that  purpose.  He  is 
not  justified  in  taking  life  except  when  the  assault  is  so  violent 
as  to  apparently  put  him  in  danger  of  death  or  great  bodily 
harm.     But  the  law  does  not  require  him  to  flee  to  the  wall. 

We  are  of  the  opinion  that  the  jury  should  have  been  per- 
mitted to  pass  upon  the  questions  above  indicated.  The  charge 
of  the  court  must  have  left  the  impression  on  the  minds  of  the 
jury  that  the  defendant  had  ai'rested  or  was  attempting  to  ar- 
rest Ryan ;  that  the  latter's  attitude  was  one  of  resistance  to 
an  unlawful  arrest.  The  evidence  bearing  upon  the  actions  of 
the  parties  at  the  time  should  have  been  submitted  to  the  jury 
for  their  consideration  with  proper  instructions  as  to  the  rights 
of  the  parties. 

The  second  assignment  of  error  is  therefore  sustained. 

The  third  and  fourth  assignments  do  not  req  uire  considera- 
tion. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  or- 
dered. 


Farrell  v.  Young,  Appellant. 

Partnership — Dissolution — A  ction. 

Where  two  partners  dissolve  partnership  and  one  of  the  partners,  who 
continues  the  business,  purchases  the  interest  of  the  other  and  agrees  to 
pay  to  the  other  a  share  of  the  profits  arising  from  the  sale  of  certain 
goods  already  made,  when  the  purchase  money  is  collected,  the  outgoing 
partner  may  sue  the  other  in  assumpsit  for  such  profits  after  the  moneys 
are  collected. 

Argued  May  16,  1904.  Appeal,  No.  91,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Erie  Co.,  Nov.  T.,  1900, 
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No.  148,  on  verdict  for  plaintiflf  in  case  of  W.  E.  Farrell  v. 
A.  D.  Young.  Before  Rice,  P.  J.,  Beaveb,  Oelady,  Smith, 
Porter,  Morrison  and  Henderson,  JJ.    AfQrmed. 

Assumpsit  to  recover  profits  on  sale  of  eighteen  road  ma- 
chines.   Before  Thomas,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  and  defendant  had 
been  partners.  On  November  16,  1899,  the  parties  entered 
into  an  agreement  dissolving  the  partnership,  and  Toung  pur- 
cliased  from  Farrell  his  interest  in  the  property  of  the  firm, 
excepting  the  outstanding  accounts  due  the  firm  from  which 
accounts  were  excluded  moneys  due  the  firm  for  eighteen 
road  machines  previously  tfold  but  not  paid  for.  As  to  these 
moneys  the  contract  provided  as  follows : 

And  whereas,  by  the  said  firm  hereby  dissolved,  there  have 
been  sold  eighteen  road  machines,  settlement  for  which  has 
not  yet  been  consummated,  therefore,  it  is  agreed,  that  one 
third  of  the  total  profit  from  the  sale  of  said  machines,  less 
the  sum  of  $24.00,  shall  be  paid  to  the  said  W.  E.  Farrell,  on 
or  before  April  15, 1900,  by  the  said  A.  D.  Young,  to  whom 
is  payable  all  accounts  due  the  firm  in  this  connection,  and  by 
whom,  to  wit,  the  said  A.  D.  Young,  are  to  be  paid  all  bills  or 
accounts  due  by  the  said  firm  on  account  of  said  machines. 

The  moneys  for  the  machines  were  collected  by  the  defend- 
ant, but  plaintiff's  share  of  the  profits  were  not  paid  over  to 
him. 

The  defendant  presented  the  following,  all  of  which  were 
refused: 

1.  The  contract  offered  in  evidence  by  the  plaintiff  in  this 
case  is  a  contract  between  the  parties  for  the  dissolution  of  the 
partnership,  and  is  an  entire  contract. 

2.  The  clause  in  said  contract  upon  which  suit  is  brought  in 
this  case  relates  solely  to  partnership  transactions. 

3.  The  evidence  is  undisputed  that  there  has  been  no  settle- 
ment of  the  partnership  matters  between  the  plaintiff  and  de- 
fendant, and  no  balance  has  been  struck  between  them  showing 
that  either  is  indebted  to  the  other. 

4.  The  evidence  is  undisputed  that  there  has  been  no  settle- 
ment of  the  partnership  matters  between  the  parties  in  this 
case  referred  to  in  the  clause  in  said  contract  upon  which  suit 
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is  brought  in  this  case,  and  that  no  balance  between  them  re- 
lating thereto  has  been  struck. 

5.  Under  the  terms  of  the  contract  offered  in  evidence  by 
the  plaintiff  in  tliis  case,  it  is  impossible  to  arrive  at  the 
amount  if  any  that  is  due  the  plaintiff  in  this  case,  without  a 
settlement  of  all  the  partnership  matters  referred  to  in  said 
contract  first  being  had. 

6.  Under  the  clause  in  the  agreement  upon  which  suit  is 
brought  in  this  case  relating  to  the  outstanding  accounts  for 
sale  of  eighteen  road  machines,  there  is  no  sale  of  any  inter- 
est in  said  accounts  by  the  plaintiff  to  the  defendant,  and  the 
defendant  acquired  no  more  rights  in  regard  to  said  matters 
than  he  had  under  the  general  laws  relating  to  partnerships. 

7.  Under  all  of  the  evidence  in  this  case  the  verdict  of  the 
jury  must  be  for  the  defendant. 

Verdict  and  judgment  for  plaintiff  for  $275.51.  Defendant 
appealed. 

Error  anngned  among  others  was  refusal  of  points  as  above. 

W.  Ed.  Marsh  and  Oeorge  H.  Higgins^  for  appellant. — As- 
sumpsit will  not  lie  by  one  partner  against  another  until  a 
settlement  is  made  and  balance  struck :  Andrews  v.  Allen,  9 
S.  &  R.  241 ;  Murray  v.  Herrick,  171  Pa.  21 ;  Ozeas  v.  John- 
son, 1  Binn.  191 ;  Knerr  v.  Hoffman,  65  Pa.  126 ;  Klase  v. 
Blight,  71  Pa.  186 ;  Riley  v.  Eigo,  1  Pa.  Superior  Ct.  139. 

J,  W.  Sproulj  with  him  Yard  ^  Osborne^  for  appellee. — When 
one  partner  sells  his  interest  in  the  firm  to  his  copartner  in  con- 
sideration of  ceiiiain  agreements  his  copartner  makes,  assump- 
sit will  lie  to  enforce  the  latter's  liability :  Beale  v.  Jennings, 
129  Pa.  619  ;  Van  Amringe  v.  Ellmaker,  4  Pa.  281 ;  Draucker 
V.  Arick,  161  Pa.  367  ;  Klase  v.  Bright,  71  Pa.  186 ;  Beede  v. 
Fraser,  66  Vt.  114  (28  AtL  Repr.  880). 

Opinion  by  HBi!n)ERSON,  J.,  July  28, 1904: 
The  agreement  of  November  15, 1 899,  was  not  only  a  dissolu- 
tion of  the  firm,  but  a  transfer  and  sale  by  the  plaintiff  to  the 
defendant  of  the  former's  interest  in  the  business,  good  will  and 
property  of  the  firm,  excepting,  however,  plaintiff's  interest  in 
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the  outstanding  accounts  due  the  firm,  from  which  accounts 
were  excluded  accounts  due  the  firm  for  eighteen  road  ma^ 
chines  theretofore  sold,  settlement  for  which  had  not  then  been 
made.  The  plaintiff  transferred  to  the  defendant  his  interest 
in  these  accounts  and  the  defendant  agreed  to  pay  therefor  to 
the  plaintiff  on  or  before  April  1, 1900,  one  third  of  the  total 
profit  fi-om  the  sale  of  the  machines,  less  the  sum  of  ♦24.00. 
It  is  for  his  share  of  the  profits  on  these  machines  that  this  ac- 
tion was  brought  by  the  plaintiff. 

In  view  of  the  relation  of  the  parties  disclosed  by  the  con- 
tract and  the  evidence  presented  at  the  trial,  no  question  of 
the  entirety  of  the  contract  arises.  The  action  is  upon  an  un- 
dertaking of  the  defendant  for  a  sum  easily  determinable,  pay- 
able at  a  time  fixed  in  the  contract.  The  plaintiff  sold  all  his 
interest  in  the  firm  except  in  ^he  uncollected  accounts  other 
than  the  road  machine  accounts,  for  a  price  agreed  upon  and 
which  the  defendant  undertook  to  pay.  The  principal  part  of 
the  consideration  has  been  paid  and  this  action  is  for  the  bal- 
ance. As  to  the  business,  good  will,  property  and  road  machine 
accounts,  there  was  a  clear  sale  by  the  plaintiff  to  the  defend- 
ant and  an  express  undertaking  of  the  latter  to  pay  therefor. 

The  promise  upon  which  the  action  was  brought  does  not 
involve  the  settlement  of  the  partnership  business.  It  ex- 
presses an  undertaking  between  two  of  the  partners  and  creates 
individual  rights  and  liabilities  between  them.  That  payment 
of  the  consideration  named  in  such  an  agreement  may  be  en- 
forced in  an  action  in  assumpsit  is  clearly  shown  in  Van  Am- 
ringe  v.  Ellmaker,  4  Pa.  281.  Where  one  sells  his  interest  in 
the  partnership  to  another  partner  he  may  maintain  an  action 
for  the  price :  Klase  v.  Bright,  71  Pa.  186 ;  Beale  v.  Jennings, 
129  Pa.  619 ;  Draucker  v.  Arick,  161  Pa.  357. 

There  can  be  no  doubt  of  the  fact  that  the  parties  separated 
the  machine  accounts  from  any  other  business  and  that  the  de- 
fendant agreed  to  pay  the  plaintiff  his  share  of  their  value. 
The  fact  that  the  specific  sum  to  be  paid  is  not  mentioned  in 
the  contract  does  not  defeat  the  plaintiff's  action.  It  is  ad- 
mitted that  the  amounts  due  on  these  contracts  were  all  col- 
lected by  the  defendant  and  the  profits  could  easily  be  deter- 
mined. The  instruction  of  the  court  upon  the  subject  was 
correct. 
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It  was  alleged  by  the  plaintiff  that  the  §24.00  specified  in 
the  agreement  was  fixed  as  his  share  of  the  expenses  of  collec- 
tion, etc.  The  case  was  properly  submitted  to  the  jury  as  to 
the  set-off  claimed  and  it  was  the  province  of  the  jury  to  deter- 
mine the  amount  due. 

The  assignments  of  error  are  all  overruled  and  the  judgment 
a£Brmed. 


Dorr,  Appellant,  v.  Reynolds. 

Mines  and  mininff — CocU  lease — Sale  of  coal — Evidence. 

An  iDstniment  which  is  in  its  terms  a  demise  of  all  coal  in,  under  and 
upon  a  tract  of  land  with  the  unqualified  right  to  mine  and  remove  the  same, 
b  a  sale  of  the  coal  in  place;  and  this,  too  whether  the  purchase  price  is  a 
lump  sum,  or  is  a  certain  rent  or  royalty,  and  notwithstanding  a  term  is 
specified  in  which  the  coal  is  to  be  taken  out.  The  fact  that  the  instrument 
is  called  a  lease,  and  the  parties  describe  themselves  as  lessor  and  lessee,  and 
that  payment  for  the  coal  is  called  rent,  does  not  change  the  legal  effect  of 
the  deed  ;  and  it  is  immaterial  that  there  is  in  the  deed  a  provision  for  the 
right  of  surrender  by  the  grantee  in  the  event  that  coal  could  not  be  mined 
at  an  avo-age  cost  not  exceeding  the  average  cost  of  mining  in  the  mines 
of  any  one  of  the  companies  named  in  the  contract,  or  the  liberty  of  forfei- 
ture for  nonperformance  of  the  terms  of  the  contract,  and  it  is  also  imme- 
terial  that  the  deed  contained  a  covenant  for  the  support  of  the  roof. 

The  effect  of  such  a  contract  is  to  work  a  severance  of  the  estate  as  a 
result  of  which  the  purchase  money  payable  under  the  terms  of  the  contract 
becomes  personal  property,  and,  as  such,  subject  to  the  operation  of  the 
intestate  laws,  and  the  will  of  the  owner. 

Evidence  of  witnesses  as  to  the  construction  of  such  an  instrument  is  in- 
admissible. 

Argued.  Jan.  18,  1904.  Appeal,  No.  71,  Jan.  T.,  1904,  by 
plaintiff,  from  decree  of  C.  P.  Luzerne  Co.,  March  T.,  1901, 
No.  1,  on  interpleader  bill,  in  case  of  Louise  E.  Dorr  et  al.  v. 
H.  C.  Reynolds  et  al.  Before  Rice,  P.  J.,  Beavbb,  Orlady, 
Smith,  Pobtbb,  Mobbison  and  Hbndebson,  JJ.    Affirmed. 

Literpleader  bill  to  determine  the  ownership  of  royalties  un- 
der a  coal  lease. 

From  the  record  it  appeared  that  Erastus  Smith  died  on 
July  27, 1877,  leaving  to  survive  him  a  widow,  Arminda  Smith, 
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who  subsequently  married  C.  M.  Neeld.  He  also  left  children. 
Mrs.  Neeld  died  in  1902,  leaving  a  will  appointing  the  defend- 
ants executora.  At  the  time  of  his  death,  Erastus  Smith  was 
the  lessor  in  a  coal  lease  made  on  January  1,  1868.  By  agree- 
ment of  the  parties  the  First  National  Bank  of  Wilkes-Barre 
collected  the  royalties.  Under  the  will  of  Erastus  Smith  the 
widow  was  entitled  to  such  part  of  his  "  estate  "  as  she  would 
have  been  entitled  to  under  the  intestate  laws  of  Pennsylvania. 
After  the  death  of  the  widow,  her  executors  demanded  one 
third  of  the  royalties  from  the  First  National  Bank.  The 
same  funds  were  also  claimed  by  the  heirs  and  devisees  of 
Erastus  Smith.  The  court  held  that  the  royalties  were  per- 
sonalty, and  as  such  one  third  of  them  went  to  the  widow  ab- 
solutely. The  terms  of  the  lease  are  summarized  in  the  opin- 
ion of  the  Superior  Court. 

Error  assigned  was  the  decree  of  the  court. 

J.  T,  McCollom  and  2>.  L.  Rhone^  with  them  Woodward^ 
Darling  ^  Woodward^  Frank  C.  Hosiery  Michael  Cannon  and  Ed- 
win ShortZy  Jr,y  for  appellant,  cited:  Genet  v.  D.  &  H.  Canal  Co., 
136  N.  Y.  593  (32  N.  E.  Repr.  1078) ;  Coleman  v.  Chadwick, 
80  Pa.  81 ;  Carlin  v.  Chappel,  101  Pa.  348  ;  McClintock's  App., 
71  Pa.  366 ;  Drenkle's  Est.,  8  Pa.  877 ;  Auer  v.  Penn.,  99 
Pa.  870 ;  Denniston  v.  Haddock,  200  Pa.  426 ;  Foster  &  Co. 
V.  Runk,  109  Pa.  291. 

H.  0.  Beynolds  and  A.  Bicketts^  for  appellee,  cited :  Hosack 
V.  Crill,  18  Pa.  Superior  Ct.  90 ;  Sanderson  v.  Scranton,  105  Pa. 
469 ;  Denniston  v.  Haddock,  200  Pa.  426 ;  R.  R.  Co.  v.  San- 
derson, 109  Pa.  583 ;  Scranton  v.  Phillips,  94  Pa.  15 ;  Myers 
V.  Kingston  Coal  Co.,  126  Pa.  682;  Lazarus's  Estate,  145  Pa. 
1;  Fairchild  v.  Fairchild,  7  Cent  Repr.  873;  Caldwell  v. 
Fulton,  31  Pa.  475 ;  Kingsley  v.  Hillside  Coal  &  Iron  Co., 
144  Pa.  613 ;  Lillibridge  v.  Lack.  Coal  Co.,  143  Pa.  298. 

Opinion  by  Henderson,  J.,  July  28, 1904 : 
The  contract  out  of  which  this  case  arose  is  not  distinguish- 
able in  its  legal  effect  from  those  construed  in  Sanderson  v. 
Scranton,  105  Pa.  469 ;  R.  R.  Co.  v.  Sanderson,  109  Pa.  588 ; 
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Lazarus's  Estate,  146  Pa.  1 ;  Lehigh,  etc.,  Coal  Co.  v.  Wright, 
177  Pa.  387,  and  Fairchild  v.  Fairchild,  7  Cent.  Repr.  873.  It 
was  said  in  Hosack  v.  Crill,  18  Pa.  Superior  Ct.  90,  that :  "  It 
is  now  well  settled  that  an  instrument  which  is  in  its  terms  a 
demise  of  all  coal  in,  under  and  upon  a  tract  of  land,  with  the 
unqualified  right  to  mine  and  remove  the  same,  is  a  sale  of  the 
coal  in  place.  And  this,  too,  whether  the  purchase  price  is  a 
lump  sum  or  is  a  certain  rent  or  royalty,  and  notwithstandmg 
a  term  is  specified  in  which  the  coal  is  to  be  taken  out."  Nu- 
merous authorities  are  cited  in  support  of  that  declaration  of 
law.  The  fact  that  the  instrument  is  called  a  lease  and  the 
parties  describe  themselves  as  lessor  and  lessee  and  that  pay- 
ment for  the  coal  is  called  rent  does  not  change  the  legal  effect 
of  the  deed. 

The  provisions  of  the  contracts  vary  in  detail  in  the  different 
cases  but  the  authorities  are  all  to  the  effect  that  an  instrument 
similar  to  that  now  under  consideration  effects  a  sale  of  the 
coal  in  place,  thus  working  a  severance  of  the  estate,  as  a  re- 
sult of  which  the  purchase  money  payable  under  the  terms  of 
the  contract  becomes  personal  property  and,  as  such,  subject 
to  the  operation  of  the  intestate  laws  and  the  will  of  the  owner. 

It  cannot  be  doubted  that  the  intention  of  the  contracting 
parties  in  this  case  was  that  there  should  be  a  sale  of  all  the 
coal.  It  is  so  expressed  in  the  deed  and  the  provisions  of  the 
contract  as  to  mining  do  not  admit  any  other  conclusions. 
The  time  within  which  the  coal  must  be  removed  is  not  limited 
and  the  grantee  is  authorized  to  mine  all  the  coal  that  is  mer- 
chantable. He  was  bound,  moreover,  to  pay  for  the  quantity 
of  coal  stipulated  to  be  mined  whether  it  was  mined  or  not. 

The  provision  for  the  right  of  suwender  by  the  grantee  in 
the  event  that  coal  could  not  be  mined  at  an  avemge  cost  not 
exceeding  the  average  cost  of  mining  in  the  mines  of  any  one 
of  the  companies  named  in  the  contract  or  the  liberty  of  for- 
feiture for  nonperformance  according  to  the  terms  of  the  con- 
tract does  not  change  the  character  of  the  interest  acquired  by 
the  grant.  The  estate  is  held  subject  to  these  conditions.  As 
was  said  in  Lazarus's  Estate,  supra :  ^^  The  grantee  has  the  ab- 
solute and  exclusive  right  under  the  conveyance  to  mine  all 
the  available  coal  in  the  tract  described  and  it  rests  with  him 
alone  whether  or  not  there  shall  be  a  reversion."    The  right 
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of  voluntary  forfeiture  does  not  change  the  nature  of  the  in- 
terest acquired. 

In  view  of  the  adjudications  as  to  the  legal  effect  of  instru- 
ments in  terms  similar  to  that  involved  in  this  case,  evidence 
of  witnesses  as  to  their  construction  of  such  documents  was 
inadmissible.  The  point  was  expressly  decided  in  Railroad 
Company  v.  Sanderson,  supra. 

The  provision  for  support  of  the  roof  in  the  grant  under  con- 
sideration in  Fairchild  v.  Fairchild  and  in  Lazarus's  Estate, 
supra,  was  so  nearly  identical  with  that  in  this  case  that  no 
refinement  of  definition  or  distinction  can  indicate  a  legal  dif- 
ference. Such  a  provision  in  the  contract  is  not  inconsistent 
with  the  theory  of  a  sale  of  coal  as  is  shown  by  many  of  the 
cases. 

The  widow  of  Erastus  Smith  was  entitled  to  such  share  of 
her  husband's  estate  under  his  will  as  she  would  have  received 
under  the  intestate  laws  if  her  husband  had  died  intestate. 

The  conclusion  of  the  learned  judge  of  the  court  below  was 
therefore  correct  and  the  decree  is  affirmed. 


Maryland  Casualty  Company,  Appellant,  t).  Peoples. 

PrindpaX  and  agent — Broker — Inmirance  broker. 

Where  an  insurance  broker  is  employed  by  a  person  who  had  no  dealings 
with  him  before,  to  secure  a  policy  of  insurance  on  a  particular  property, 
the  broker  is  the  special  agent  of  his  employer,  and  cannot  bind  the  latt^ 
by  departing  from  the  strict  instructions  given.  Thus  where  an  insurance 
broker  is  given  authority  to  procure  a  policy  for  a  certain  stipulated  amoimt 
at  a  stipulated  rate,  the  party  so  employing  him  is  not  liable  to  the  in- 
surance company  for  a  policy  taken  out  for  an  entirely  different  amount, 
and  at  a  cost  several  times  as  great  as  that  which  the  broker  was  authorised 
to  incur. 

Argued  Oct.  28, 1908.  Appeal,  No.  198,  Oct.  T.,  1908,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1902,  No.  4200,  for  defendant  non  obstante  veredicto  in  case  of 
The  Maryland  Casualty  Company  v.  David  Peoples.  Before 
Rice,  P.  J.,  Beaver,  Smith,  Porter;  Morrison  and  Hbn- 
DBRSON,  JJ.    Affirmed. 
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Assumpsit  to  recover  premiums  alleged  to  be  due  on  an  ac- 
cident insurance  policy.    Before  Willson,  P.  J. 

At  the  trial  the  court  gave  binding  instructions  for  plaintiff 
subject  to  question  of  law  reserved.  Subsequently  the  court 
entered  judgment  for  defendant  non  obstante  veredicto,  Will- 
80N,  P.  J.,  filing  an  opinion  in  which  he  stated  the  facts  to  be 
as  follows : 

The  plaintiff  company  issued  a  policy  of  what  is  known  as 
accident  insurance  to  the  defendant.  It  was  obtained  by  the 
latter  through  one  Todd,  who  was  an  insurance  broker.  It 
seems  that  he  had  represented  to  the  defendant,  who  was  a 
contractor  for  the  construction  of  the  Shackamaxon  street  sewer, 
that  he  could  obtain  a  policy  covering  both  the  liability  of  the 
defendant  to  his  employees  and  the  liability  to  others  not  em- 
ployed by  him,  upon  terms  which  seem  to  have  been  extremely 
favorable  to  the  defendant.  The  particulars  of  his  proposition 
are  contained  in  a  letter  addressed  by  him  to  the  defendant  un- 
der date  of  February  19, 1901,  but  it  is  not  necessary  for  the 
determination  of  this  case  that  they  shall  be  set  forth  here. 
Suffice  it  to  say  that  after  he  was  authorized  by  the  defendant 
to  obtain  insurance  such  as  he  had  offered  to  procure,  he  put 
himself  in  communication  with  the  manager  of  the  plaintiff 
company  and  there  arranged  for  a  policy  on  entirely  different 
terms.  This  policy  was  subsequently  issued  and  delivered  to 
him  for  delivery  to  the  defendant,  and  he  paid  to  the  plaintiff 
company  the  sum  of  $135,  which  was  the  premium  which  was 
due  in  the  first  instance  upon  the  policy  as  originally  written. 
Todd  had  received  from  the  defendant  the  sum  of  $500,  which, 
according  to  the  terms  of  his  proposal  to  the  defendant,  was 
the  total  amount  of  premium  which  was  to  be  paid  for  such  a 
policy  as  the  defendant  desired,  viz  :  a  policy  covering  an  em- 
ployer's and  public  liability  for  the  amount  of  risk  assumed  by 
the  company. 

Without  entering  into  further  particulars  in  regard  to  the 
case,  which  does  not  seem  to  be  necessary,  it  may  be  said  that 
after  the  policy  left  the  possession  of  the  company's  officer  and 
went  into  Todd's  possession,  before  it  came  into  the  hands  of 
the  defendant,  certain  material  alterations  in  words  and  figures 
were  made  in  it,  whereby  the  legal  effect  of  the  policy  was  en- 
tirely changed.    M  the  policy  was  originally  written,  the  plain- 
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tiff  company  was  entitled,  by  the  end  of  the  time  covei-ed  by 
the  risk,  to  receive  from  the  defendant  a  correct  statement  of 
the  pay  roll  of  his  employees  and  to  receive  an  additional  amount 
from  the  defendant,  calculated  at  a  certain  rate  per  cent,  upon 
the  amount  of  the  pay  roll  of  the  defendant's  employees,  whereas 
the  policy  as  it  reached  the  hands  of  the  defendant  called  for 
no  further  payment  by  him  in  addition  to  the  $500,  which  he 
had  already  paid  to  Todd.  This  change  in  the  policy  was  be- 
yond all  question  caused  by  certain  fraudulent  erasures  and 
insertions,  and  there  can  be  no  doubt,  indeed,  it  may  be  said  to 
have  been  conceded  that  these  were  made  by  Todd. 

This  suit  is  brought  by  the  company  for  the  purpose  of  re- 
covering from  the  defendant  a  certain  amount  of  money  by  way 
of  premium  calculated  upon  the  actual  amount  of  the  pay  roll 
as  furnished  by  him,  upon  request,  to  the  plaintiff,  and  it  is 
conceded  that  the  amount  now  named  would  have  been  due 
from  the  defendant,  provided  he  had  received  the  policy  in  the 
form  in  which  it  was  originally  written.  Having,  however, 
received  the  policy  in  its  altered  form,  and  having  paid  the 
premium  which  in  that  form  the  policy  called  for,  he  claims 
tiiat  he  is  not  liable  for  anything  in  addition.  At  the  trial  the 
jury  was  directed  to  find  a  verdict  in  favor  of  the  plaintiff,  and 
the  question  was  reserved  as  to  whether  or  not  there  was  any 
evidence  in  the  case  which  would  justify  such  a  verdict 

JSrror  a%9igned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

Horace  Stem  and  Maurice  W,  Sloan^  for  appellant. — A 
broker  employed  to  effect  a  policy  of  insurance,  or  to  procure 
its  modification,  must  be  regarded  the  ^ent  of  tlie  party  who 
employs  him,  and  his  acts  in  that  behalf  bind  his  principal ; 
Pottsville  Mut.  Fire  Ins.  Co.  v.  Minnequa  Springs  Imp.  Co., 
100  Pa.  137 ;  Lennox  v.  Greenwich  Ins.  Co.,  2  Pa.  Superior 
Ct.  431 ;  Marland  v.  Royal  Ins.  Co.,  71  Pa.  393 ;  Freedman  v. 
Providence  Washington  Ins.  Co.,  182  Pa.  64. 

Mr.  Todd,  the  defendant's  agent,  acted  within  the  apparent 
scope  of  his  authority,  when  he  contracted  for  this  policy  of  in- 
surance, upon  whidi  the  plsuntiff  company  is  bringing  suit : 
Williams  v.  Getty,  3J  fa,  m  -,  Worth  v.  Ellis,  4  Del.  Co. 
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Rep.  336 ;  Hill  v.  Nation  Trust  Co.,  108  Pa.  1  ;  Sun  Fire 
Office  V.  Ermentrout,  11  Pa.  C.  C.  Rep.  21 ;  American  Cent. 
Ins.  Co.  V.  McLanathan,  11  Kansas,  533 ;  Lobdell  v.  Baker,  42 
Mass.  198. 

J.  Martin  Itommel^  for  appellee. — The  person  dealing  with  a 
broker  must  take  the  responsibility  of  ascertaining  the  limit  of 
his  authority,  and  once  having  ascertained  what  that  authority 
is  he  has  a  right  to  assume  in  the  absence  of  notice  that  the 
broker  can  cany  out  that  particular  piece  of  business  in  accord- 
ance with  his  apparent  authority  and  the  usages  and  customs 
of  the  business  :  Smith  v.  McCann,  205  Pa.  57  ;  Clark  v.  Cum- 
ming  &  Co.,  77  Ga.  64 ;  Merritt  v.  Wassenich,  49  Fed.  Rep. 
786 ;  Bush  v.  Cole,  28  N.  Y.  261 ;  StoUenwerck  v.  Thatcher, 
115  Mass.  224. 

The  plaintiff  delivered  the  policy  in  question  to  Todd,  in  or- 
der that  he  might  deliver  it  to  the  defendant  and  they  charged 
the  amount  of  the  premium  to  Todd,  and  dunned  him  for  its 
payment.  These  acts  made  Todd  the  company's  agent,  for  the 
purpose  of  delivering  the  policy  and  at  the  time  the  forgeries 
were  committed :  Riley  v.  Insurance  Co.,  110  Pa.  144 ;  Leba- 
non Mut.  Ins.  Co.  V.  Erb,  112  Pa.  149 ;  Arthurholt  v.  Ins.  Co., 
159  Pa.  1. 

Opinion  by  Henderson,  J.,  July  28, 1904: 
It  is  not  claimed  by  the  appellant  that  the  defendant  had 
given  any  general  authority  to  Todd  with  reference  to  the  in- 
surance branch  of  his  business,  or  that  he  was  employed  as 
his  broker  to  attend  to  that  business,  or  that  he  had  conferred 
upon  him  any  apparent  authority  by  reason  of  the  course  of 
dealing  between  them.  Todd's  only  authority  grew  out  of 
the  acceptance  of  his  written  proposition  for  insumnce  of  Feb- 
ruary 9,  1901,  by  the  defendant,  and  he  was  expressly  and 
especially  authorized  to  deliver  a  policy  according  to  the  terms 
of  that  proposition.  Tlis  authority  was  limited  by  his  instruc- 
tions. He  was  a  special  agent  of  the  defendant  to  do  a  par- 
ticular thing.  He  had  not  acted  for  the  defendant  in  any 
capacity  befoi-e  that  No  usage  or  custom  of  the  business  was 
shown  which  permitted  him  to  exceed  his  instructions.  It  is 
claimed,  however,  by  the  appellant  that  a  distinction  exists 
Vol.  XXVI— 10 
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between  the  power  of  a  special  agent  and  a  broker,  and  that 
where  one  employs  the  latter  to  do  a  particular  thing,  he  is 
bound  by  any  contract  of  the  agent  made  within  the  apparent 
scope  of  his  authority.  The  proposition  is  that  where  one  em- 
ploys a  broker  to  do  a  particular  thing  he  invests  him  with 
all  of  the  authority  of  a  general  agent.  Where  a  broker  is  em- 
ployed to  transact  the  business  of  a  particular  kind  of  his 
principal  he  is  thereby  constituted  a  general  agent  as  to  such 
business,  and  his  private  instructions  will  not  affect  thii-d 
parties  with  whom  he  dealt  within  the  apparent  scope  of  his 
employment. 

The  question  for  consideration  is  not  whether,  where  one  is 
engaged  to  procure  insurance  for  another,  the  person  so  em- 
ployed is  the  agent  of  the  insured  and  not  of  the  company, 
but,  was  the  person  employed  a  general  or  a  special  agent. 
Does  the  fact  that  the  agent  in  the  case  under  consideration 
was  a  broker  endow  him  with  powers  different  from  a  special 
agent?  None  of  the  cases  cited  by  the  learned  counsel  for  the 
appellant  sustain  the  position  contended  for.  It  may  be  con- 
ceded, as  in  Williams  v.  Getty,  31  Pa.  461,  that  if  appellant 
holds  out  the  agent  to  the  world  as  a  general  agent  in  the 
transaction  of  his  business,  any  contract  made  by  him  within 
the  scope  of  that  business  will  bind  the  principal,  although 
there  may  be  as  between  the  principal  and  agent  a  restriction 
upon  the  general  authority  of  the  latter;  and  that  the  agent  of 
a  bank,  as  in  Hill  v.  Nation  Tnist  Co.,  108  Pa.  1,  whose  busi- 
ness it  was  to  certify  the  checks  of  depositors,  could  bind  the 
bank  in  favor  of  an  innocent  holder,  although  against  instruc- 
tions he  certified  the  check  of  a  drawer  who  had  at  the  time 
no  funds  in  the  bank ;  and  that,  as  in  Insurance  Company  v. 
McLanathan,  11  Kan.  533,  an  agent  of  an  insurance  company 
having  blank  policies  signed  by  the  home  officers  of  the  com- 
pany, to  be  binding  when  countersigned  by  the  agent,  and 
authorized  to  issue  such  policies,  could  bind  the  company  within 
the  apparent  scope  of  his  authority ;  and  that,  as  in  Whilden  v. 
Merchants  National  Bank,  64  Ala.  1,  a  broker  engaged  in  the 
business  of  buying  cotton  for  his  principal,  and  authorized  to 
draw  on  him  for  the  purchase  money,  could  bind  his  principal 
in  favor  of  a  bank  which  has  cashed  a  draft  so  drawn,  although 
the  cotton  may  not  have  been  bought  in  conformity  to  the  in- 
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structions  of  the  principal,  but,  in  each  of  these  cases,  the 
agent  exercised  the  functions  of  a  general  agent  of  the  princi- 
pal, and  none  of  them  was  employed  to  execute  a  special  com- 
mission involving  a  single  transaction.  None  of  the  cases 
decides  that  merely  because  the  agent  is  a  broker  he  may 
disregard  his  instructions  and  still  bind  his  employer.  A 
broker  employed  -to  do  a  particular  thing  is  limited  by  the 
terms  of  his  authority,  but,  in  the  execution  of  his  commission, 
he  may  bind  his  principal  within  the  apparent  scope  of  that 
authority. 

"  A  broker's  powere  are  limited  by  the  duty  he  undertakes, 
by  the  instructions  lie  receives,  and  by  the  general  scope  of 
that  branch  of  the  business  which  he  pursues,  and  he  certainly 
has  no  general  capacity  to  make  contracts  for  his  principal 
outside  of  those  limits :  "  Mechem  on  Agency,  sec.  989. 

"  If  a  broker  be  employed  to  make  one  particular  purchase 
of  goods  of  a  certain  description  and  price,  his  principal  will 
not  be  bound  by  his  contract  if  the  broker  departs  from  his  in- 
structions in  either  of  these  particulars : "  Paley  on  Agency, 
page  208. 

The  case  of  Stollenwerck  v.  Thatcher,  115  Mass.  224,  de- 
nied the  power  of  a  cotton  broker  to  deliver  drafts  attached  to 
the  bills  of  lading  for  cotton  sold  by  him,  in  violation  of  the 
instructions  of  h\a  principal,  and  holds  that  ^'  a  broker  being 
a  special  agent  authorized  to  deliver  tlie  bill  of  lading  only 
upon  the  payment  of  the  bill  of  exchange  drawn  against  the 
g^ods  and  attached  to  the  bill  of  lading,  could  not  bind  his 
principal  by  delivery  made  without  such  payment." 

In  the  case  of  Bush  v.  Cole,  28  N.  Y.  261,  the  owner  6t 
real  estate  in  Brooklyn  placed  his  property  in  the  hands  of 
auctioneers  for  sale  with  limitation  as  to  the  price.  The 
property  was  sold  at  auction  for  a  less  price  than  that  named 
by  the  owner.  The  court  held  that  the  contract  made  by  the 
auctioneers  was  not  binding  on  the  owner ;  that  the  defend- 
ants were  constituted  agents  for  a  particular  purpose  and 
under  a  limited  power,  and  could  not  bind  their  principal 
beyond  their   authority. 

The  authority  of  a  broker  was  considered  in  Smith  v.  Mc- 
Cann,  205  Pa.  57.  In  that  case  the  defendant  gave  to  a  real 
estate  broker  the  exclusive  right  to  sell  a  piece  of  real  estate 
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at  a  stipulated  price  within  sixty  days.  Tiie  broker  made  a 
contract  of  sale,  in  which  the  time  for  the  completion  of  the 
transaction  was  extended  for  thirty  dajrs  in  addition.  The 
purchaser  filed  a  bill  for  specific  performance,  and  the  court 
held:  "The  employment  of  Mr.  Keams  was  only  as  a  real 
estate  broker,  and  it  was  not  within  the  scope  of  his  authority 
as  such  to  bind  his  principal  by  an  agreement,  the  terms  of 
which  were  not  authorized  by  him,  and  which  was  never 
brought  to  his  notice  or  accepted  by  him.  If  the  agent  had 
power  to  go  beyond  the  power  of  his  written  authority,  and,  as 
in  this  case,  extend  the  authorized  time  limit  for  an  additional 
thirty  days,  he  would  have  power  to  extend  it  for  an  indefinite 
period." 

It  was  held  in  Clark  v.  Gumming  &  Co.,  77  Georgia,  64,  that 
"  a  broker  is  a  special  agent,  and  derives  his  power  and  authority 
to  bind  his  principal  from  the  instructions  given  him  by  his 
principal.  When  definite  instructions  are  given  by  the  prin- 
cipal to  the  broker  to  sell  goods  for  him  at  a  certain  specified 
price  for  a  certain  time  and  day  only,  this  will  not  authorize 
the  broker  to  contract  and  sell  the  same  kind  of  goods  for  his 
principal  at  a  different  and  subsequent  time  for  the  same 
price." 

\SLo  cannot  assent  to  the  prosposition  that  if  one  transmit 
an  order  to  a  broker  in  stock  or  produce  or  insurance  or  any 
other  subject  of  commerce  with  a  limitation  as  to  price  or 
amount  or  time,  the  broker  may  enter  into  a  contract  in  vio- 
lation of  his  instructions  which  will  bind  his  principal  in  the 
absence  of  conduct  on  the  part  of  the  latter  from  which  a 
general  authority  might  be  inferred.  Special  orders  involv- 
ing large  sums  are  daily  given,  and,  if  it  be  claimed  that 
brokers  so  receiving  them  may  disregard  their  instructions 
and  make  different  contracts  for  their  principals,  clear 
authority  should  be  shown  for  such  a  rule  of  lawl  The 
authority  given  to  Todd  was  special,  and  nothing  d^eloped 
in  the  case  gave  him  apparent  authority  to  bind  the  defendant 
beyond  the  scope  of  the  instructions  given  by  him. 

The  effect  of  the  adoption  by  the  principal  of  the  act  of  his 
agent  does  not  arise  in  the  case.  The  policy  delivered  con- 
formed to  the  terms  of  the  agreement  between  Todd  and  the 
defendant,  and  the  latter  had  no  notice  until  after  the  ex- 
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piration  of  the  time  limit  in  the  policy  that  the  contract  was 
not  tliat  made  by  the  company.  The  alteration  of  the  policy 
is  not  chargeable  to  the  defendant,  as  it  was  delivered  by 
the  company  to  Todd  to  be  given  him.  The  company  also 
charged  the  amount  of  the  premium  to  Todd,  and  authorized 
him  to  collect  it  from  the  defendant.  By  so  doing  it  consti- 
tuted Todd  its  agent  for  the  delivery  of  the  policy :  Lebanon 
Mut.  Insurance  Co.  v.  Erb,  112  Pa.  149;  Arthurholt  v.  In- 
surance Co.,  159  Pa.  1. 

The  forgery  was  committed  while  the  policy  was  in  the 
liands  of  Todd  for  delivery.  As  soon  as  the  fact  was  dis- 
covered, the  defendant  repudiated  the  contract  alleged  by  the 
plaintiflf  to  have  been  made  with  the  defendant.  The  defend- 
ant was  not  responsible  for  his  failure  to  disavow  the  contract 
claimed  by  the  company  at  an  earlier  date. 

The  judgment  is  affirmed. 


Commonwealth  v.  Real  Estate  Trust  Company,  Appellant. 

Taxation — License  tax — Real  estate  brokers — Trust  company — Acis  of 
May  27,  1841,  P.  L.  396,  Apnl  10,  1849,  P.  L.  570,  May  15,  1850,  P.  L. 
772,  and  May  2, 1899,  P.  L.  184. 

A  trust  company  incorporated  under  the  Act  of  April  29,  1874,  P.  L.  73, 
and  the  supplements  thereto,  including  the  Act  of  May  9,  1889,  P.  L.  159, 
and  authorized,  among  other  things  to  transact  the  business  of  buying  and 
selling  real  estate,  is  not  liable  to  pay  to  the  state  a  license  tax  as  a  real 
estate  broker  under  the  Acts  of  May  27,  1841,  P.  L.  396,  April  10,  1849, 
P.  L.  570,  May  15,  1850,  P.  L.  772,  and  May  2,  1899,  P.  L.  184. 

The  words  "any  indrvidual  or  copartnership"  as  used  in  the  Act  of 
May  27, 1841,  P.  L.  396,  do  not  include  corporations.  The  Acts  of  April  10, 
1849,  P.  L.  570,  and  May  15,  1850,  P.  L.  772,  did  not  extend  the  provisions 
of  the  Act  of  May  27,  1841,  to  corporations. 

Argued  Oct.  16,  1902.  Reargued  Oct.  7,  1903.  Appeal, 
No.  102,  Oct.  T.,  1902,  by  defendant,  from  order  of  C.  P.  No.  1, 
Phila.  Co.,  June  T.,  1901,  No.  2891,  overruling  demurrer  to 
statement  in  case  of  Commonwealth  v.  Real  Estate  Trust 
Company.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  JJ.,  on  reargument. 
Reversed. 


Digitized  by 


Google 


150  COMMONWEALTH  v,  REAL  EST.  TR.  CO.,  Appellant. 
Statement  of  Facts — Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

Assumpsit  to  recover  a  license  tax. 

Plaintiff  brought  suit  in  assumpsit  against  defendant  to  re- 
cover $73.70  for  a  license  tax  assessed  by  the  appraisers  of 
mercantile  taxes  against  defendant  as  a  real  estate  broker  in 
the  city  and  county  of  Philadelphia  during  the  year  1901, 
averring  in  the  statement  of  claim  that  defendant's  sales 
amounted  to  $2,300  for  the  year  1901  upon  which  the  tax  was 
thi-ee  per  cent,  or  $69.00,  the  fee  to  the  city  $1.25  and  the  pen- 
alty $3.45.  In  response  to  defendant's  rule  for  a  raoi-e  specific 
statement  of  claim,  plaintiff  further  averred  that  defendant 
was  liable  to  the  payment  of  such  tax  by  virtue  of  the  acts  of 
Pennsylvania  of  May  27,  1841,  as  subsequently  amended  by 
the  acts  of  April  10,  1849,  May  15, 1860,  and  the  act  of  May  2, 
1899. 

Defendant  demurred  to  plaintiff's  statement,  assigning  as 
reasons  for  demuri'er :  (1)  That  the  acts  of  assembly  of  May  27, 
1841,  April  10,  1849,  May  15, 1850,  and  May  2, 1899,  did  not 
authorize  the  assessment  of  such  tax  against  defendant ;  (2)  that 
there  was  no  act  of  assembly  or  other  authority  authorizing  the 
assessment  of  such  tax  ;  (3)  that  the  defendant  was  not  a  real 
estate  broker  within  the  meaning  of  said  acts  of  assembly. 

The  court  overruled  defendant's  demurrer  and  entered 
judgment  for  plaintiff,  under  which  damages  were  assessed  at 
$77.15. 

Error  assigned  was  in  entering  judgment  for  plaintiff. 

John  (7.  Johnson^  with  him  H.  S.  P.  Nichols^  for  appellant. 

J.  Martin  Rommely  with  him  Ira  Jewell  Williams  and  JET.  L, 
Carson^  for  appellee. 

A.  S.  Wtntersteen^  with  him  George  Tucker  Bispham^  for  the 
Girard  Trust  Company,  amicus  curisB. 

Opinion  by  Pobtbr,  J.,  October  17, 1904: 

The  appellant  was  duly  incorporated  as  a  trust  company 
under  the  act  of  1874  and  the  supplements  thereto,  including 
the  Act  of  May  9,  1889,  P.  L.  159,  and  is  authorized,  among 
other  things,  to  transact  the  business  of  buying  and  selling 
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real  estate.  The  commonwealth  brought  this  action  to  recover 
the  amount  alleged  to  be  due  from  the  defendant  for  license 
tax  as  a  real  estate  broker,  and  filed  a  statement  averring  the 
liability  of  the  defendant  under  the  provisions  of  the  Acts  of 
May  27,  1841,  P.  L.  896;  April  10,  1849,  P.  L.  570 ;  May  16, 
1850,  P.  L.  772,  and  the  Act  of  May  2,  1899,  P.  L.  184.  The 
appellant  demurred  to  the  statement  and  the  court  below  en- 
tered judgment  in  favor  of  the  plaintiff,  from  which  judgment 
we  have  this  appeal.  Do  the  statutes  upon  which  the  common- 
wealth relies  authorize  the  imposition  of  the  tax  in  question 
upon  this  defendant? 

Statutory  authority  for  ihe  imposition  of  the  tax  in  question 
must  be  shown.  If  there  is  no  act  of  assembly  conferring  the 
power  to  impose  the  tax  or  license  fee  sued  for  in  this  case, 
the  plaintiff  is  not  entitled  to  recover.  It  is  conceded  that  if 
authority  for  the  tax  is  not  found  in  one  of  the  acts  of  assembly 
above  referred  to  it  does  not  exist.  The  Act  of  May  2, 1899, 
P.  L.  184,  is  entitled  "  An  act  to  provide  revenue  by  imposing 
a  mercantile  license  tax  on  vendors  of  or  dealers  in  goods, 
wares  and  merchandise,  and  providing  for  the  collection  of 
said  tax."  There  is  nothing  in  the  provisions  of  that  statute 
which  would  warrant  the  imposition  of  any  tax  or  license  fee 
upon  real  estate  brokers;  and  it  can  have  no  bearing  upon  the 
consideration  of  the  question  raised  by  this  record. 

The  Act  of  May  27,  1841,  P.  L.  396,  is  the  foundation  of 
the  system  for  the  taxation  of  stock  and  exchange  brokers ; 
section  one  enacts  :  ^^  That  from  and  after  the  first  day  of  July 
one  thousand  eight  hundred  and  forty-one,  when  any  individual 
or  copartnership  residing  in  the  city  or  county  of  Philadelphia 
shall  have  paid  one  hundred  dollars  (here  follow  provisions  reg- 
ulating the  amount  of  the  tax  in  other  portions  of  the  state)  into 
the  treasury  of  the  county  in  which  he  or  she  or  they  shall  respec- 
tively reside,  for  the  use  of  the  commonwealth,  with  a  view  to 
the  use  and  exercise  of  the  business  or  occupation  of  a  stock 
broker,  the  treasurer  of  the  proper  county  shall  thereupon  grant 
to  such  individual  or  copartnership,  a  commission  in  legal 
form,  under  the  seal  of  the  county,  authorizing  him,  her  or 
them  to  purchase  and  sell  as  agents,  or  for  the  use  and  benefit 
of  others  in  the  city  or  county  to  be  designated  in  said  com- 
mission, for  such  brokerage,  commission  or  other  compensation 


Digitized  by 


Google 


152  COMMONWEALTH  v,  RKAL  EST.  TR.  CO ,  Appellant. 
Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

as  may  be  agreed  upon  between  the  parties,  any  public  loan  or 
stock,  etc. ;  for  the  term  of  one  year  from  the  date  of  such 
commission."  The  second  section  authorizes  the  issuing  of  a 
commission,  upon  compliance  with  similar  conditions,  to  any 
individual  or  copartnership,  authorizing  him,  her,  or  them  in 
like  manner  to  exercise  the  business  and  occupation  of  an  ex- 
change broker.  The  third  section  authorizes  the  commission, 
upon  like  terms  of  any  individual  or  copartnership  to  exercise 
the  business  of  a  bill  broker.  The  fourth  section  provides  for 
the  issuing  of  new  commissions,  "  for  each  and  every  succeed- 
ing year  during  which  any  individual  or  copartnership  shall 
continue  to  use  or  exercise  the  business  or  occupation  either  of 
stock  broker,  exchange  broker,  or  bill  broker."  This  section 
also  provides  that  in  case  either  of  the  parties  commissioned 
shall  die,  or  shall  remove  from  and  cease  to  use  or  exercise  the 
business  or  occupation  of  a  broker,  before  the  expiration  of  the 
term  in  the  commission  specified,  the  benefit  of  said  commission 
for  the  unexpired  term  shall  inure  to  and  be  continued  in  his, 
her,  or  their  legal  representative  or  assignee.  Section  five  pro- 
vides that  "  no  individual  or  copartnership,  other  than  those 
duly  commissioned  under  the  provisions  of  this  act,  shall  use 
or  exercise  the  business  or  occupation  of  a  stock  broker,  an 
exchange  broker,  or  a  bill  broker,  under  a  penalty  of  five  hundred 
dollars  for  each  and  every  offense."  Section  six  merely  imposes 
a  limitation  upon  the  power  to  make  contracts  for  the  future  de- 
livery of  stocks,  etc. ;  while  section  seven  regulates  the  manner 
in  which  the  county  treasurer  shall  make  settlement  with  the 
auditor-general ;  neither  of  those  sections  have  any  bearing 
upon  the  question  of  the  power  to  tax.  This  statute  dealt  only 
with  the  exercise  of  the  business  or  occupation  of  a  broker,  by 
any  individual  or  copartnership ;  and  prohibited  the  use  or 
exercise  of  such  business  or  occupation  by  any  individual  or 
copartnership  other  than  those  duly  commissioned  under  the 
provisions  of  this  statute.  The  statute  authorized  the  taxation 
of  any  individual  or  copartnership  engaged  in  a  particular 
business,  that  is,  it  designated  as  those  subject  to  the  tax  the 
individual,  acting  for  himself,  and  the  combinations  of  indi- 
viduals associated  as  a  partnership,  engaged  in  a  particular 
business.  There  is  not  in  the  statute  any  mention  of  corpora- 
tions nor  reference  to  the  officers  of  corporations  or  companies, 
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and  if  it  is  to  be  held  that  corporations  can  be  taxed  under  this 
statute,  it  can  only  be  upon  the  g^und  that  the  term  ^^any 
individnal/'  as  used  in  the  act,  included  all  corporations.  A 
statute  may,  in  designating  those  subject  to  a  tax  employ  terms 
so  comprehensive,  or  the  specific  enumeration  of  the  subject  of 
the  tax  may  be  so  extended  by  the  context  of  the  statute  that 
corporations  as  well  as  individuals  may  be  included  within  its 
terms,  although  there  may  be  no  specific  mention  of  corpora- 
tions as  such :  Commonwealth  v.  Potter  Sons  &  Co.,  159  Pa. 
583 ;  Commonwealth  v.  Bailey,  Banks  &  Biddle  Co.,  20  Pa. 
Superior  Ct.  210.  The  legislative  intention  is,  however,  in 
every  case  the  paramount  question.  ^^  In  the  construction  of 
statutes  the  terms  or  language  thereof  are  to  be  taken  and  un- 
derstood according  to  their  ordinary  and  usual  signification,  as 
they  are  generally  understood  among  mankind,  unless  it  should 
appear  from  the  context,  and  other  parts  of  the  statute,  to  have 
been  intended  otherwise ;  and  if  so,  the  intention  of  the  legis- 
lature whatever  it  may  be  ought  to  prevail.  Therefore,  in  the 
case  before  us,  the  term  "  person  "  being  generally  understood 
as  denoting  a  natural  person,  is  to  be  taken  in  that  sense,  un- 
less from  tlie  context,  or  other  parts  of  the  act,  it  appear  that 
artificial  persons,  such  as  corporations,  were  also  intended  to  be 
embraced : "  School  Directors  v.  Carlisle  Bank,  8  Watts,  289 ; 
Saving  Fund  v.  Yard,  9  Pa.  359.  The  words  ''  any  individual 
or  copartnership  "  do  not  usually  include  corporations.  When 
used  in  statutes  or  common  parlance,  those  terms  are  ordinarily 
if  not  universally  accepted  as  meaning  a  natural  person  or  an 
association  of  natural  persons.  We  find  nothing  in  the  act  of 
184)  which  evinces  an  intent  to  include  corporations  within  the 
expressions  used  in  designating  those  made  subject  to  the  tax. 
The  act  does  not  in  express  terms,  nor  by  necessary  implica- 
tion, make  corporations  subject  to  taxation  in  the  manner  here 
proposed,  and  the  attempt  to  collect  the  tax  is  without  author- 
ity, unless  warrant  can  be  found  for  it  in  some  other  statute : 
Appeal  of  Fox  A  Wife,  112  Pa.  337. 

The  Act  of  April  10,  1849,  P.  L.  570,  sec.  18,  extended  all 
the  provisions  of  the  act  of  1841,  above  referred  to,  to  real  estate 
brokers  and  to  merchandise  brokers.  The  effect  of  this  was 
to  render  such  real  estate  brokers  liable  to  be  taxed  in  the 
same  manner,  and  under  the  same  circumstances  and  con- 
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ditions  as  were  those  classes  of  brokers  originally  included 
within  the  act  of  1841 ;  that  is,  "any  individual  or  copartner- 
ship exercising  the  occupation."  The  seventeenth  section  of 
the  act  of  1849  required  all  stock  brokers  and  bill  brokers  to 
pay  "  the  additional  sum  upon  each  license  of  fifty  per  cent, 
and  exchange  brokers  one  hundred  per  cent,  upon  the  amount 
which  they  are  required  to  pay  by  the  act  of  May  27,  one 
thousand  eight  hundred  and  forty-one,  entitled  'an  act  to 
authorize  the  licensing  of  stock  brokers,  exchange  brokers,  and 
bill  brokers,  and  to  regulate  contracts  for  the  purchase  and 
sales  of  loans  and  stocks.' "  Let  it  be  conceded  forthe  purposes 
of  this  case  that  this  section  applies  to  real  estate  brokers, 
which  is  not,  however,  clear ;  the  section  did  not  extend  the 
tax  to  any  new  class,  nor  authorize  any  tax  upon  persons  not 
included  within  the  provisions  of  the  act  of  1841 ;  the  only 
effect  of  it  was  to  add  fifty  per  cent  to  the  amount  to  be  paid 
by  those  who  were  made  subject  to  the  tax  under  the  provi- 
sions of  the  act  of  1841. 

The  Act  of  May  15, 1850,  P.  L.  772,  provides:  " Section  7. 
That  hereafter  all  stock  brokei's,  bill  brokers,  exchange  brokers, 
merchandise  brokers  and  real  estate  brokers,  in  each  and  every 
city  and  county  of  this  commonwealth,  shall  be  required  to 
pay  annually  to  the  use  of  the  commonwealth,  for  their  re- 
spective commissions  or  licenses  granted  in  pursuance  of  the 
several  acts  of  assembly  now  in  force  relating  to  the  same, 
upon  their  annual  receipts  from  commissions,  discounts,  abate- 
ments, allowances  or  other  similar  means  in  the  transaction  of 
their  business,  three  per  cent."  The  eighth  section  regulates 
the  manner  of  ascertaining  and  assessing  the  several  brokers 
aforesaid,  according  to  the  amount  of  business  done  by  them 
respectively."  "  Section  9.  Nothing  in  this  act  shall  be  held 
or  taken  to  repeal  any  obligation,  liability,  penalty  or  duty 
imposed  upon  any  broker  by  any  existing  law  of  this  common- 
wealth, except  only  so  far  as  the  amount  of  the  tax  for  a  com- 
mission or  license ;  provided,  that  in  classing  said  brokers, 
when  an  individual  or  copartnership  desires  to  obtain  a  com- 
mission or  license  to  carry  on  business  at  the  same  time  in 
more  than  one  of  the  kind  of  brokers  named  in  the  first  part 
of  the  sixth  section  of  this  act,  the  amount  of  the  annual 
receipts  of  said  individual  or  copartnership,  in  each  particular 
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order,  shall  be  estimated  for  the  purpose  of  fixing  the  class  as 
aforesaid,  and  sepamte  commissions  or  licenses  shall  be  issued 
for  each  kind  of  brokers  as  now  provided  by  law."  It  is  con- 
tended on  behalf  of  the  commonwealth  that  this  statute 
required  the  payment  of  a  license  tax  by  all  real  estate  brokers, 
including  corporations,  without  regard  to  whether  artificial 
persons  had  by  the  several  acts  of  assembly  previously  in  force 
been  required  to  take  out  a  license.  In  determining  whether 
it  was  the  legislative  intention  to  extend  the  tax  to  new  sub- 
jects, or  merely  change  the  amount  of  the  tax  to  be  paid  by 
those  who  were  already  subject  to  the  charge,  we  must  con-- 
aider  the  act  as  a  whole  and  with  regard  to  the  nature  of  the 
tax,  as  authorized  by  pre-existing  laws.  The  act  of  1841  made 
it  unlawful  for  any  individual  or  copartnership  to  engage  in 
certain  classes  of  brokerage  business  without  having  obtained 
a  commission  or  license,  provided  a  manner  in  which  such  in- 
dividuals or  copartnerships  might  obtain  a  license,  and  fixed  a 
schedule  of  license  fees  to  be  paid,  varying  only  with  regard 
to  the  locality  where  the  business  was  to  be  carried  on.  The 
act  of  1849  increased  the  schedule  of  license  fees  by  fifty  per 
cent,  and  extended  the  provisions  of  the  act  of  1841  to  real 
estate  brokers.  There  was  nothing  in  this  pre-existing  legisla- 
tion which  made  it  unlawful  for  a  corporation  to  engage  in 
business  as  a  I'eal  estate  broker  without  having  first  obtained  a 
license,  the  right  to  do  so  being  left  wholly  dependent  upon 
the  powers  conferred  by  its  chailjer.  Corporations  were  not 
required  to  take  out  a  commission  or  license,  and  were  there- 
fore not  subject  to  the  tax.  The  seventh  section  of  the  act 
of  1850  established  a  new  rate  of  taxation,  substituting  for 
the  pre-existing  schedule  of  arbitrary  fees  dependent  upon 
locality,  a  uniform  rate  of  three  per  centum  upon  the  receipts 
from  commissions,  discounts,  etc.  The  form  of  the  tax  was 
however  left  unchanged,  although  it  may  be  said  that  the 
effect  of  the  act  of  1850  was  to  make  this  charge  a  tax  upon 
income :  Banger's  Appeal,  109  Pa.  79.  It  was  still  collected 
by  the  commonwealth  as  a  charge  for  a  license  to  engage  in 
a  certain  occupation.  The  section  of  the  statute  in  question 
did  nothing  more  than  change  the  manner  in  which  the 
amount  to  be  paid  for  such  licenses  should  be  determined. 
AU  real  estate  and  other  brokers  were  required  to  pay  annually, 
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^^  for  their  respective  commissions  or  licenses  granted  in  pm*- 
suance  of  the  several  acts  of  assembly  now  in  force  relating  to 
the  same/'  the  amount  to  be  determined  under  the  provisions 
of  this  section.  The  class  of  persons  required  to  procure  a 
license  before  engaging  in  the  business  was  left  unchanged ;  as 
was  the  authority  from  which  the  license  must  issue,  and  the 
eligibility  of  the  licensee.  There  is  nothing  in  the  seventh 
section  from  which  it  could  reasonably  be  inferred  to  be  the 
legislative  intention  to  authorize  the  issuing  of  a  license  to  a 
corporation  or  company  not  eligible  under  previous  statutes, 
nor  to  extend  the  tax  to  a  class  not  liable  under  pre-existing  laws. 
That  section  does  not  expressly  declare  that  it  shall  be  unlawful 
for  a  real  estate  broker  to  engage  in  business  without  a  license, 
nor  confer  authority  upon  any  officer  to  issue  the  license ; 
it  deals  only  with  the  amount  which  must  be  paid,  "for  ...  . 
licenses  granted  in  pursuance  of  the  several  acts  of  assembly 
now  in  force  relating  to  the  same.**  Even  if  the  construction 
of  the  seventh  section  of  the  act  of  1850  were  a  matter  of 
doubt,  all  uncertainty  is  dispelled  by  a  consideration  of  the 
ninth  section  of  the  same  statute.  That  section  must  be  ac- 
cepted as  a  legislative  declaration  that  the  legislative  purpose 
was,  so  far  as  brokers  were  concerned,  merely  to  change  the 
amount  of  the  tax  for  a  license ;  and  in  the  provision  for  the 
classification  of  such  brokers  we  have  the  licensees  referred  to 
as,  "  any  individual  or  copartnership,"  the  very  language  em- 
ployed in  the  act  of  1841,  upon  which  the  whole  system  is 
founded.  The  express  provisions  of  these  several  statutes 
authorize  the  issuing  of  a  commission  or  license  as  a  real  estate 
broker  to  an  individual,  a  natural  person,  or  copartnership, 
only  and  in  none  of  them  do  we  find  anything  from  which  can 
arise  an  implied  authority  to  issue  such  a  license  to  a  corpora- 
tion, nor  render  it  subject  to  a  license  tax. 

The  judgment  is  reversed,  and  judgment  is  now  entered  for 
the  defendant  with  costs. 
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Brown  v.  Kirk,  Appellant. 

Practice f  C  P. — Statement — Amendment — Appeal  from  justice  of  the  peace. 
Where  on  an  appeal  from  a  judgment  of  a  justice  of  the  peace  it  appears 
th&t  althou^  the  action  was  in  trespass,  the  statement  was  ambiguous 
as  to  whether  the  action  was  on  a  contract  or  in  tort,  and  the  defendant 
pleaded  non  assumpsit  and  proceeded  to  trial  on  the  merits,  the  appellate 
court  will  permit  the  statement  to  be  amended,  or  if  there  is  a  reversal  on 
other  grounds,  will  permit  an  amended  statement  to  be  filed  in  the  court 
below. 

Principal  and  agent — Scope  of  avihority — Evidence. 

Where  on  tiie  trial  of  an  action  it  appears  that  the  authority  of  an  agent 
to  act  for  the  plaintiff  is  a  question  material  to  the  issue,  and  the  court 
permits  the  jury  to  pass  upon  the  question  of  the  existence  of  such  au- 
thority, it  is  error  for  the  court  to  refuse  to  permit  the  defendant  to  examine 
the  agent  as  to  the  instructions  which  he  had  received  from  the  plaintiff. 

Argued  Nov.  11,  1903.  Appeal,  No.  21,  Oct.  T.,  1903,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  June  T., 
1899,  No.  44,  on  verdict  for  plaintiff  in  case  of  Henry  E. 
Brown  v.  C.  C.  Kirk.*  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  J  J.    Reversed. 

Appeal  from  the  judgment  of  a  justice  of  the  peace. 

From  the  record  it  appeared  that  the  action  before  the  jus- 
tice was  summons  in  trespass  for  trover  and  conversion. 

Plaintiff's  statement  was  as  follows  : 

This  action  is  brought  by  the  plaintiff,  Henry  E.  Brown, 
against  the  defendant,  C.  C.  Kirk,  to  recover  f  300  for  injuries, 
by  breach  of  contract,  which  the  said  plaintiff  suffered  at  the 
hands  of  the  said  defendant,  whereof  the  following  is  a  state- 
ment: 

The  plaintiff  avers  that  on  or  about  May  11, 1899,  he  owned 
a  fine  bay  horse,  which  was  valued  at  1^175  ;  that  he  made  a 
•  ti-ade  of  him  with  the  said  C.  C.  Kirk,  the  defendant,  for  an- 
other horse,  on  an  express  warranty  of  the  said  defendant  that 
the  home  he  furnished  the  plaintiff,  the  said  Henry  E.  Brown, 
was  to  be  sound  in  every  particular ;  that,  if  the  horse  which 
said  defendant  gave  to  said  plaintiff  was  not  sound  in  every 
particular,  then  the  trade  to  be  canceled  and  the  horses  re- 
turned to  their  former  owners  ;  that  he,  the  said  plaintiff,  dis- 
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covered  that  the  horse  which  he  had  obtained  from  the  defendant 
was  unsound  and  badly  affected  with  the  heaves  ;  that  the  de- 
fendant, the  said  C.  C.  Kirk,  knew  that  his  horse  was  unsound 
when  he  made  the  trade,  and  was,  therefore,  guilty  of  fraud 
and  deceit  in  the  contract ;  that  plaintiff  notified  the  defend- 
ant of  the  unsound  condition  of  the  horse  received  by  plaintiff 
and  returned  said  horse,  which  the  defendant  accepted,  and 
subsequently  the  plaintiff  recovered  his  horse  from  the  de- 
fendant, but  the  defendant  retook  said  horse  and  kept  and  re- 
tained him,  and  has  had  him  ever  since,  in  violation  of  his 
contract  as  aforesaid,  and  refused,  and  still  refuses,  to  return 
the  said  horse  to  Henry  £.  Brown,  the  plaintiff. 

Whereby,  and  by  reason  of  which  premises,  the  said  Henry 
E.  Brown  has  been  damaged  to  the  extent  of  $300,  and,  to  re- 
cover the  same,  brings  this  suit. 

At  the  trial  there  was  evidence  tending  to  show  that  the  de- 
fendant and  William  C.  Whiteside,  acting  as  agent  for  the 
plaintiff,  had  entered  into  an  agreement  settling  all  matters  in 
controversy  between  the  parties. 

When  William  C.  Whiteside  was  called  by  the  defendant  he 
was  asked  this  question : 

"  Q.  Now  I  ask  what  were  his  instructions  ?  " 

Objected  to. 

The  Court :  I  think  ihat  is  immaterial.  Defendant  excepts 
and  bill  sealed.  [12] 

Verdict  and  judgment  for  plaintiff  for  $60.00.  Defendant 
appealed. 

Erron  mtigned  among  others  were  (1)  the  court  has  no 
jurisdiction ;  (12)  ruling  pn  evidence,  quoting  the  bill  of  ex- 
ception. 

B.  F.  Davis^  for  appellant. 

W.  U.  Hemely  for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904: 

The  transcript  of  the  proceedings  before  the  justice  clearly 
indicated  an  action  of  trover  and  conversion.  The  state- 
ment filed  by  the  plaintiff  in  the  common  pleas  upon  the  ap- 
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peal  declared  for  damages,  *'*'  for  injuries,  by  breach  of  contract, 
which  the  plaintiff  suffered  at  the  hands  of  the  defendant ;  " 
but  the  averments  of  the  details  of  fact  are  such  as  to  estab- 
lish a  case  in  which  an  action  of  trover  and  conversion  would 
lie.  The  statement  is  ambiguous,  but  the  defendant  having 
pleaded  non  assumpsit  and  gone  to  trial  upon  the  merits,  we 
would,  if  the  record  were  otherwise  free  from  error,  permit 
the  statement  to  be  amended  in  this  court.  As  the  case  must 
go  back  for  a  new  trial  an  amended  statement  can  be  filed  in 
the  court  below.  The  plaintiff  having  been  duly  adjudged  a 
bankrupt,  any  right  which  he  may  have  to  maintain  this  ac- 
tion has  passed  to  his  trustee,  who  should  be  made  a  party  to 
the  proceeding. 

The  only  error  which  requires  a  reversal  of  this  judgment 
is  in  the  ruling  which  is  the  subject  of  the  twelfth  specifi- 
cation. The  defendant  and  William  C.  Wliiteside,  acting  as 
agent  for  the  plaintiff,  had  entered  into  an  agreement  settling 
all  matters  in  controverey  between  the  parties.  The  authority 
of  Whiteside  to  act  for  the  plaintiff  was  a  question  material  to 
the  issue,  and  the  court  below  permitted  the  jury  to  pass 
upon  the  question  of  the  existence  of  such  authority.  This 
being  the  case,  the  defendant  ought  to  have  been  permitted  to 
examine  Whiteside  as  to  the  instructions  which  he  had  received 
from  the  plaintiff.  The  twelfth  specification  of  error  is  sus- 
tained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Pennsylvania    Railroad    Company    v.    Parkesburg    & 
Coatesville  Street  Railway  Company,  Appellant. 

Street  raUways — Railroads — Crossing — Overhead  bridge — Municipal  con- 
sent— Consent  of  property  owner — Act  of  June  19,  1871,  P.  L.  1360 — Equity, 

A  street  railway  company  which  has  not  the  consent  of  all  of  the  local 
authorities  of  the  districts  through  which  it  proposes  to  pass,  or  of  all  of 
the  owners  of  lands  abutting  on  its  line,  may  be  enjoined  from  constructing 
its  railway  by  any  person  or  corporation  whose  interests  are  adversely 
affected  by  such  construction.  The  burden  of  proof  b  upon  the  street 
railway  company  to  show  that  it  has  secured  all  the  consents. 

Where  a  street  railway  company  has  failed  to  secure  the  consent  of  one 
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abutting  landowner,  and  of  one  municipality  along  its  proposed  line  of 
construction,  a  railroad  company  which  has  built,  controls,  and  is  under 
the  duty  of  maintaining  an  overhead  bridge  carrying  a  highway  over  its 
tracks,  has  a  standing  in  equity  under  the  Act  of  June  19,  1871,  P.  L.  1360, 
to  object  to  the  construction  of  tracks  over  the  bridge  for  the  purposes  of 
the  electric  railway,  although  the  municipality  in  which  the  bridge  is  situ- 
ated has  given  its  consent,  and  although  the  street  railway  company  has 
offered  to  reconstruct  and  strengthen  the  bridge  so  that  it  will  be  safe  for 
the  use  of  electric  cars. 

Argued  Dec.  15,  1903.  Appeal,  No.  10,  Oct.  T.,  1903,  by 
defendant,  from  decree  of  C.  P.  Chester  Co.,  No.  396,  in  equity, 
awarding  injunction  in  case  of  Pennsylvania  Railroad  Company 
V.  Parkesburg  &  Coatesville  Street  Railway  Company.  Be- 
fore Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Mor- 
rison and  Henderson,  JJ.     Affirmed. 

Bill  in  equity  for  an  injunction.     Before  Butler,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Hrror  assigned  was  the  deci-ee  awarding  an  injunction. 

George  Quintard  Horwitz^  with  him  Albert  B,  Kelley  and 
Alfred  P.  Reidy  for  appellant. — The  application  for  redress  by 
injunction  must  establish  a  clear  case  of  irreparable  injury, 
likely  to  ensue  from  the  continuance  of  the  acts :  Sparhawk  v. 
Union  Pass.  Ry.  Co.,  54  Pa.  401 ;  Cumberland  Valley  R.  R. 
Co.'s  App.,  62  Pa.  218. 

In  respect  to  a  mere  crossing,  a  railroad  company  is  not  an 
abutting  landowner  to  a  passenger  railway :  Penna.  R.  R.  Co. 
V.  Greensburg,  etc.,  Street  Railway  Co.,  176  Pa.  559. 

The  Act  of  June  19,  1871,  P.  L.  1360,  cannot  be  invoked  by 
a  railroad  company  in  a  proceeding  by  it  to  enjoin  the  con- 
struction of  a  street  railway  company  along  a  public  road  which 
crosses  its  tracks  and  upon  which  land  owned  by  it  abuts,  as 
none  of  the  rights  or  franchises  of  the  railroad  company  are 
injured  or  invaded :  North  Penna.  R.  R.  Co.  v.  Inland  Traction 
Co.,  205  Pa.  579. 

John  J.  Pinkerton,  for  appellee. — A  corporation  authorized 
to  build  a  street  railway  has  no  right  to  enter  upon  the  con- 
struction of  its  railway,  or  any  part  of  it,  until  it  has  duly  ob- 
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tained  the  necessary  local  consent  of  all  the  municipalities 
through  which  its  railway  is  to  pass,  as  well  as  the  consent  of 
all  the  owners  of  land  abutting  on  the  public  road  where  its 
railway  is  proposed  to  be  located :  Penna.  R.  R.  Co.  v.  Mont- 
gomery C!o.  Pass.  Ry.  Co.,  167  Pa.  62  ;  Rahn  Twp.  v.  Tamaqua, 
etc.,  Street  Ry.  Co.,  167  Pa.  84 ;  Penna.  R.  R.  Co.  v.  Electric 
Ry.  Co.,  179  Pa.  584 ;  Hannum  v.  Electric  Ry.  Co.,  200  Pa.  44. 

The  Parkesburg  &  Coatesville  Street  Railway  Company,  re- 
spondent, having  attempted  to  build  its  railway  without  any 
legal  authority  to  do  so,  is  a  trespasser,  and  the  Pennsylvania 
Railroad  Company,  complainant,  has  such  a  standing  in  equity 
as  to  entitle  it  to  an  injunction  to  restrain  an  unauthorized  and 
unlawful  occupation  by  the  respondent  of  a  bridge  erected  and 
maintained  by  it :  Thomas  v.  Inter-Count}'^  St  Ry.  Co.,  167 
Pa.  120 ;  Penna.  R.  R.  Co.  v.  Turtle  Creek  Valley  Electric 
Ry.  Co.,  179  Pa.  584 ;  Wheeler  v.  Penna.  R.  R.  Co.,  194  Pa. 
539 ;  Northern  Central  Ry.  Co.  v.  Electric  Ry.  Co.,  177  Pa. 
142 ;  Larimer,  etc.,  St.  Ry.  Co.  v.  Ry.  Co.,  137  Pa.  533 ;  Penna. 
SchuylkiU  VaL  R.  R.  Co.  v.  Reading  Paper  Mills,  149  Pa.  18. 

The  Parkesburg  &  Coatesville  Street  Railway  Company,  re- 
spondent, in  this  case,  without  any  show  of  authority,  sought 
to  invade  the  legal  rights  of  the  Pennsylvania  Railroad  Com- 
pany, complainant,  and,  under  such  state  of  facts,  it  is  not  nec- 
essary to  prove  that  irreparable  injury  has  been  sustained  to 
entitle  the  complainant  to  redress  by  injunction :  Com.  v.  Pitts- 
burg, etc.,  R.  R.  Co.,  24  Pa.  159 ;  Penna.  R.  R.  Co.'s  App., 
115  Pa.  514 ;  Grofif's  App.,  128  Pa.  621. 

Opinion  by  Orlady,  J.,  October  17, 1904 : 

The  Pennsylvania  Railroad  Company  filed  a  bill  inequity  to 
enjoin  the  Parkesburg  and  Coatesville  Street  Railway  from  plac- 
ing its  tracks  upon  and  across  an  overhead  bridge,  by  which 
West  Bridge  street  of  the  borough  of  Parkesburg,  Chester 
county,  is  carried  across  the  railroad  tracks  of  the  complainant. 

The  foundation  of  the  action  as  set  forth  in  the  third  para- 
graph of  the  bill  was  that  the  respondent,  the  street  railway 
company,  had  not  secured  the  necessary  consent  of  the  several 
municipal  authorities  and  owners  of  land  abutting  on  the  pub- 
lic roads  where  its  railway  was  proposed  to  be  loc^^ted  for  such 
location  and  construction. 
Vol.  XXVI— H 
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The  bill  alleged  and  it  was  conceded  to  be  a  &ct  that  the 
bridge  was  designed,  constructed,  and  erected  by  the  steam 
railroad  company  over  its  railroad  at  the  point  where  West 
Bridge  street  crosses  the  said  railroad  solely  to  accommodate 
the  demands  of  the  ordinary  travel  on  and  upon  that  public 
highway  and  was  not  adapted  to  or  sufficient  in  design  or 
structure  for  the  extraordinary  uses  of  an  electric  railway,  and 
further  that  the  steam  railroad  company  was  charged  with  the 
maintenance  of  its  structure. 

The  court  found  as  a  fact  ^'  that  not  only  has  the  defendant 
failed  to  show  its  possession  of  all  the  municipal  and  other  es- 
sential consents  to  the  construction  of  the  road  but  on  the 
other  hand  in  respect  to  one  rural  abutting  property  owner  and 
one  municipality  it  is  affirmatively  proved  that  consents  have 
not  been  secured."  The  court  granted  a  preliminary  injunc- 
tion, which  after  a  final  hearing  was  made  permanent.  The 
defendant  appealed  and  rests  its  claim  to  a  reversal  of  the  de- 
cree upon  the  proposition  that  the  complainant  did  not  have 
the  right  to  inquire  as  to  whether  or  not  the  defendant  had 
other  consents  than  those  in  the  borough  of  Parkesburg.  Two 
questions  are  raised  by  the  assignments  of  error :  1.  Whether 
the  street  railway,  not  having  the  consents  from  all  the  munic- 
ipalities and  abutting  landowners  between  its  charter  termi- 
nals, can  lawfully  construct  its  railway  by  virtue  of  the  ordi- 
nance of  the  borough  of  Parkesburg  upon  the  bridge  erected  and 
maintained  by  the  railroad  company  over  its  railroad  on  West 
Bridge  street.  2.  Is  the  railroad  company  a  legal  complain- 
ant to  challenge  the  right  of  the  street  railway  company? 

In  Penna.  R.  R.  Co.  v.  Montgomery  County  Passenger  Rail- 
way, 167  Pa.  62,  it  was  held  that  a  street  railway  company 
does  not  possess  the  right  of  eminent  domain.  It  cannot  build 
under  its  charter  alone.  It  must  have  the  consent  of  the 
proper  municipal  or  local  authorities  or  it  cannot  move.  It  is 
not  possible  for  such  company  to  complete  its  line  without  the 
consent  of  the  local  authorities  of  the  districts  through  which 
it  passes  and  where  this  is  refused  in  one  or  more  of  the  mu- 
nicipal or  quasi-municipal  divisions  through  which  its  line  runs 
the  building  of  its  proposed  road  under  its  charter  is  an  im- 
possibility. See  also  Rahn  Township  v.  Taraaqua,  etc.,  Street 
Ry.  Co.,  167  Pa.  84.    In  Penna.  R.  R.  Co.  v.  Turtle  Creek 


Digitized  by 


Google 


PENNA.  RAILROAD  CO.  v.  ST.  RY.  CO.,  AppeUant.  163 
159,  (1904).]  Opinion  of  the  Court. 

Valley  Electric  Railway  Company,  179  Pa.  584,  the  Supreme 
Court  stated:  ^' Until  the  consent  of  each  and  all  of  these 
(boroughs  and  townships)  had  been  duly  obtained  the  com- 
pany had  no  right  to  enter  upon  the  construction  of  its  line  of 
railway  or  any  part  of  it,  and  any  attempt  to  do  so  could  be 
restrained  or  punished  as  circumstances  might  require.  The 
completion  of  any  part  of  its  line  without  having  obtained  the 
necessary  local  consent  of  all  the  municipalities  affected,  would 
have  been  an  unauthorized  occupancy  of  the  public  streets  by 
its  tracks.  The  projected  road  is  a  unit.  It  cannot  be  cut  up 
into  fragments  by  the  corporation  for  its  own  advantage  and 
at  its  own  pleasure.  When  this  is  attempted  the  company  and 
its  own  employees  become  trespassers  and  may  be  treated  as 
such :  Thomas  v.  Inter-County  Street  Railway  Company,  167 
Pa.  120."  Wheeler  v.  Pennsylvania  Railroad  Company,  194 
Pa.  639.  In  Hannum  v.  Media,  etc.,  Electric  Railway  Co., 
200  Pa.  44,  it  was  held  that  the  burden  of  proof  was  on  the 
street  railway  throughout  to  show  that  it  had  secured  the  nec- 
essary consents.  In  that  case  the  complainant  found  a  corpo- 
ration about  to  do  certain  things  in  front  of  his  property  in  tlie 
city  of  Chester  and  to  some  extent  affecting  it.  He  challenged 
the.  authority  of  the  company  for  its  action.  Under  the  Act 
of  June  19,  1871,  P.  L.  1360,  he  had  the  right  to  do  so,  and 
though  the  complainant  was  not  a  property  owner  of  the  town- 
ship in  which  the  valid  right  was  lacking,  tlie  court  held  that 
the  complainant  was  as  much  entitled  to  attack  the  foundation 
as  the  superstructure,  and  that  the  railway  company  was  bound 
to  show  at  least  prima  facie  a  complete  right  to  do  the  act 
complained  of.  The  necessity  for  such  proof  and  the  effect  of 
not  furnishing  it  is  summarized  as  follows :  "  The  learned 
judge's  finding  that  there  was  no  evidence  that  any  abutting 
property  owner  in  the  townships  had  refused  consent,  is  not 
enough.  Consent  is  essential  to  the  right  to  build  at  all,  and 
defendant  was  bound  to  show  it  aflBrmatively.  If  it  should  ul- 
timately appear  that  for  want  of  consent  of  property  holders 
the  charter  route  cannot  be  constructed,  the  extension  in  front 
of  plaintiff's  house  would  be  without  warrant  of  law,  and  so 
long  as  that  possibility  is  open,  the  plaintiff  is  entitled  to  pro- 
tection against  it."  The  appellant  in  this  case  acted  upon  a 
different  interpretation  of  the  law  and  did  jiot  show  or  offer  to 
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show  what  consents,  if  any,  it  had  secured,  contending  that 
it  was  not  necessary,  because  the  complainant  did  not  have  the 
right  to  inquire  as  to  whether  or  not  the  defendant  had  other 
consents  than  those  of  the  borough  of  Parkesburg.  "  By  rea- 
son of  the  provisions  of  section  18  of  the  act  of  1889 — as  the 
latter  is  qualified  by  the  provisions  of  section  2  of  the  act  of 
1871 — the  railroad  company  holds  subject  to  the  lawful  uses 
of  the  highway,  and  amongst  them  its  use  for  the  passage  of 
the  cars  of  a  street  railway  company  over  the  route  authorized 
by  its  charter,  provided  of  course,  that  the  latter  is  otherwise 
fully  entitled  to  do  so : "  Penna.  Railroad  Co.  v.  Traction  Co., 
25  Pa.  Superior  Ct.  115. 

Keeping  in  mind  that  it  was  affirmatively  shown  that  the 
street  railway  company  did  not  have  consents  from  at  least  one 
municipality  and  one  rural  abutting  landowner  along  its  route, 
the  foregoing  decisions  of  our  Supreme  Court  must  control  the 
case,  if  there  is  a  proper  complainant  and  the  law  has  not  been 
changed  by  subsequent  decisions.  The  defendant  relies  upon 
North  Pennsylvania  R.  R.  Co.  v.  Inland  Traction  Co.,  205  Pa. 
579,  but  the  grounds  of  complaint  in  this  case  are  entirely  dif- 
ferent from  those  in  that  one.  There  the  court  below  found  as 
a  fact  that  **  the  defendants  (street  railway  company)  .are 
lawfully  engaged  in  the  construction  of  their  road^  and  that 
they  had  the  consents  of  the  owners  of  the  land  on  the  oppo- 
site side  of  the  road  from  the  complainant,  and  also  of  the 
township  authorities  and  of  the  turnpike  company  which 
gives  them  the  rights  claimed,"  and  the  Supreme  Court  spe- 
cially held  that  "  the  Act  of  June  19, 1871,  P.  L.  1860,  is  not 
intended  for  such  a  case  as  the  appellants  present,  and  cannot 
be  invoked  by  them,  for  none  of  their  rights  or  franchises  are 
invaded.  Plaintiffs  have  no  standing  to  object  as  no  part  of 
their  property  is  taken  or  encroached  upon." 

Assuming  that  the  railroad  company  is  not,  at  that  over- 
head bridge  crossing,  ^*  an  abutting  landholder  to  the  passen- 
ger railway "  (Penna.  R.  R.  Co.  v.  Greensburg,  etc..  Street 
Ry.  Co.,  176  Pa.  559),  and  further  that  the  bridge  over  the 
railroad  is  a  part  of  the  public  highway,  no  matter  by  whom 
erected  or  maintained,  yet  under  the  provisions  of  the  act  of 
1871  it  has  standing  to  maintain  a  bill  in  equity  to  question  the 
right  of  the  street,  railway  to  occupy  the  bridge.     As  stated 
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above,  ^4t  cannot  build  under  its  charter  alone.  It  musthaye 
the  consent  of  the  proper  municipal  or  local  authorities  or  it 
cannot  move.  The  projected  road  is  a  unit.  It  cannot  be  cut 
up  into  fragments  by  the  corporation  for  its  own  advantage  or 
at  its  own  pleasure.  Consent  is  essential  to  the  right  to  build 
at  all,  and  the  defendant  was  bound  to  show  it  affirmatively." 
And  the  route  must  be  a  continuous  one  :  Altoona  Belt  Line 
St.  Ry.  Co.  V.  Railway  Co.,  209  Pa.  280.  The  right  to  construct 
and  the  duty  to  maintain  the  overhead  bridge  is  founded  upon 
the  charter  obligation  of  the  plaintiff.  A  citizen  of  Parkes- 
burg  could  have  maintained  a  bill  to  enjoin  the  location  of  the 
tracks  in  the  borough  under  authority  of  Hannum  v.  Media, 
etc.,  Electric  Ry.  Co.,  200  Pa.  44.  If  the  right  invaded  was 
resisted  by  an  abutting  owner  of  land  the  lack  of  legal  consents 
would  he  unanswerable,  and  there  \b  no  reason  shown  why  the 
railroad  company  may  not  resist  with  the  same  objection  the 
unlawful  construction  of  the  street  railway  across  its  road,  even 
by  an  overhead  bridge.  No  reason  has  been  suggested  nor  can 
we  conceive  of  any  which  precludes  a  corporation  from  invok- 
ing the  same  protective  remedies  and  urging  the  same  grounds 
for  relief  which  are  available  to  a  private  citizen  when  its  vested 
interests  or  franchise  rights  are  assailed  by  a  wrongdoer. 

The  obligation  to  maintain  the  bridge — as  a  part  of  West 
Bridge  street — as  a  safe  public  highway  did  not  measure  its 
whole  duty  or  property  interest  in  regard  to  it.  It  had  the 
right  to  elevate  or  lengthen  it  to  provide  adequately  for  the 
exigencies  of  its  traffic  and  use  of  its  engines  and  cars  on  its 
tracks  as  then  or  subsequently  arranged ;  it  was  bound  to  pro- 
tect the  passengers  over  its  road  and  its  employees  from  de- 
fective construction,  and  to  exercise  a  proper  supervision  over 
the  maintenance  of  its  abutments,  superstructure  and  ap- 
proaches to  secure  the  safety  of  the  traveling  public  on  the 
bridge  proper:  Gates  v.  Penna.  R.  R.  Co.,  150  Pa.  50.  The 
extent  of  the  danger  from  accident  from  heavy  electric  cars  on 
the  bridge  and  other  causes  which  could  not  be  anticipated, 
would  depend  upon  the  care  and  skill  used  by  the  street  rail- 
way company,  and  over  these  the  steam  railway  company  would 
not  have  any  direct  control.  See  Northern  Central  Ry.  Co.  v. 
Harrisburg,  etc..  Electric  Ry.  Co.,  177  Pa.  142. 

It  is  urged  that  provisions  for  all  these  objections  could  be 
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made  by  a  proper  decree,  and  conceding  that  this  in  large  meas- 
ure could  be  done,  it  does  not  contravene  or  is  not  inconsist- 
ent with  the  right  of  the  steam  railroad  company  to  invoke  the 
aid  of  the  courts  by  a  bill*  in  equity  "  to  examine,  inquire,  and 
ascertain  whether  such  corporation  does  in  fact  possess  the 
right  or  franchise  to  do  the  act  from  which  such  alleged  in- 
jury to  the  rights  and  franchises  of  the  railroad  company  re- 
sults "  (act  of  1871),  and  to  resist  the  invasion  of  the  bridge 
by  an  unauthorized  and  dangerous  encroachment.  Its  righto 
must  be  considered  in  making  a  decree  for  strengthening  or 
widening  the  bridge  at  the  expense,  in  whole  or  in  part,  by  the 
street  railway  company  so  as  to  give  it  standing  as  a  complain- 
ant to  be  heard  in  the  matter,  and  on  this  proposition  the  ap- 
pellant plants  its  defense.  The  question  has  been  before  the 
Supreme  Court  and  decided  that  a  railroad  company  has  stand- 
ing in  equity  to  maintain  a  suit  for  injunction  against  a  street 
railway  company,  if  it  appeare  that  the  right  of  the  street  rail- 
way company  is  doubtful,  either  from  the  lack  of  local  or  mu- 
nicipal consent,  or  from  the  doubtful  validity  of  the  lease  of 
another  company  under  which  it  claims  the  right  to  build : 
Ohio  River  Junction  Railroad  Co.  v.  Freedom  &  Conway 
Electric  Street  Ry.  Co.,  204  Pa.  127. 

The  rights  of  the  first  occupant  of  the  ground,  in  pursu- 
ance of  law,  are  recognized  as  superior  to  those  of  the  new 
claimant.  Every  reasonable  intendment  must  be  taken  in  favor 
of  the  primary  rights  of  the  complainant  at  the  points  of  the 
alleged  conflict.  No  actual  encroachment  upon  these  rights 
can  be  sanctioned  or  allowed,  and  in  measuring  their  extent 
there  must  be  a  liberal  consideration  for  the  future  as  well  as 
the  existing  necessities  of  the  complainant,  the  use  of  the  ex- 
isting tracks,  the  construction  of  additional  ones,  and  the  un- 
embarrassed transaction  of  all  its  business :  Smethport  Railroad 
Co.  V.  Pittsburg,  etc.,  Railroad  Co.,  203  Pa.  176. 

The  offer  to  reconstruct  and  strengthen  the  bridge,  so  that 
it  will  be  safe  for  transportation  and  carriage  of  its  cars,  does 
not  help  the  defense  if  it  is  without  legal  authority  to  enter 
upon  the  bridge.  The  consents  of  the  municipalities  and  abut- 
ting owners  were  a  prerequisite  to  building  any  part  of  the 
road,  and  is  equivalent  to  a  statutory  prohibition  against  build- 
ing it  without  such  consents.    It  is  not  necessary  to  trace  out 
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prejadicial  consequences  to  bring  such  an  act  within  the  defined 
jurisdiction  in  equity  of  our  courts.  If  the  law  is  transcended 
or  disobeyed  the  act  may  be  restmined  :  Hunter's  Appeal,  40 
Pa.  194.  The  court  may  take  upon  itself  to  say  whether  the 
common-law  remedy  is,  under  all  the  circumstances  and  in  view 
of  the  conduct  of  the  parties,  suflScient  for  the  purpose  of 
complete  justice,  or  whether  the  intervention  of  chancery  may 
not  for  that  purpose  be  required  and  beneficially  applied: 
Penn  Iron  Co.  y.  City  of  Lancaster,  25  Pa.  Superior  Ct.  478. 

Assuming  that  the  appellants  have  not  physically  taken  any 
of  the  plaintiffs'  property,  yet  if  the  plaintiffs  have  been  spe- 
cially threatened  with  injury  by  the  plaintiffs'  action,  it  is  enti- 
tled to  an  injunction  without  proving  the  amount  of  damage. 
The  street  railway  is  not  on  its  own  land.  If  not  empowered 
to  use  the  street,  it  has  no  more  right  to  construct  a  street  rail- 
way on  it  than  any  other  person :  Penna.  Railroad  Co.'s  Ap- 
peal, 115  Pa.  514. 

The  decree  of  the  court  below  is  affirmed. 


Tabor  Street  (No.  1). 

Road  law — Dedication — Recording  of  deeds — Notice. 

Where  an  owner  of  land  sells  lots  on  instalments  reserving  title  to  him- 
self until  the  last  instalment  is  paid,  and  after  such  instalments  are  paid, 
but  before  deeds  are  executed  to  the  purchasers,  he  executes  an  absolute 
deed  of  dedication  to  the  public  of  a  street  on  which  the  lots  abut,  and 
indemnifies  the  city  against  all  damages  caused  by  the  grading  of  the  street, 
and  the  deed  of  dedication  is  accepted  by  the  city  and  duly  recorded,  the 
deed  and  the  release  are  binding  upon  the  purchasers  from  the  owner 
whose  deeds  are  executed  and  recorded  after  the  recording  of  the  deed 
of  dedication. 

Whatever  puts  a  party  upon  inquiry  amounts  in  judgment  of  law  to 
notice,  provided  the  inquiry  becomes  a  duty,  as  in  the  case  of  purchasers 
and  creditors,  and  would  lead  to  the  knowledge  of  the  requisite  fact  by  the 
exercise  of  ordinary  diligence  and  understanding. 

Argued  Dec.  16,  1903.  Appeal,  No.  227,  Oct.  T.,  1908,  by 
the  city  of  Philadelphia,  from  order  of  C.  P.  No.  1,  Phila.  Co., 
Sept.  T.,  1901,  No.  4165,  dismissing  exceptions  to  report  of 
viewers  in  the  matter  of  the  Change  of  Grade  of  Tabor  Street 
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from  Fifth  Street  to  Sixth  Street.  Before  RiCB,  P.  J.,  Bbaybr, 
Orlady,  Smith,  Porter,  Morrison  and  Hbndbbson,  JJ. 
Reversed. 

Exception  to  report  of  viewers. 

The  &ct8  are  stated  in  the  opinion  of  the  Superior  Court. 

Urrori  assigned  were  in  dismissing  various  exceptions  to  re- 
port of  viewers. 

John  H.  Maurer^  assistant  city  solicitor,  with  him  John  L. 
Kinsetfy  city  solicitor,  for  appellant. — The  facts  are  that  neither 
at  the  date  of  the  deed  (June  16, 1898)  nor  on  June  18, 1898, 
nor  at  the  time  (July  18, 1898)  of  the  making  of  the  agreement 
with  the  city  pursuant  to  ordinance  of  April  7, 1898,  was  there 
a  legal  Tabor  street  or  road.  That  street,  although  not  physi- 
cally closed,  had  been  vacated  by  the  confirmation  of  the  re- 
vised plan  on  December  19, 1892 :  Wetherill  v.  Penna.  Rail- 
road Co.,  196  Pa.  156 ;  Butler  Street,  19  Pa.  Superior  Ct.  48. 

The  release  and  waiver  of  damages  mentioned  in  the  deed 
of  dedication  must  be  held  to  refer  to  the  physical  grading 
of  Tabor  street  to  the  lines  and  grades  confirmed  July  26, 
1898. 

The  deed  of  dedication  having  been  recorded,  the  appellees 
had  legal  notice  of  it  and  could  have  rescinded  their  agree- 
ments for  the  purchase  of  the  lots:  Evans  v.  Taylor,  177  Pa. 
286. 

Henry  W.  Scarborough^  for  appellees. — The  dedication  is 
void  as  to  equitable  owners :  Costigan  v.  Penna.  R.  R.  Co.,  64 
N.  J.  L.  283  (28  Atl.  Repr.  810). 

The  cause  of  action  did  not  arise  until  the  grade  was  physi- 
cally changed  in  the  spring  of  1901 :  Clark  v.  Philadelphia, 
171  Pa.  30 ;  Norwood  Street,  12  Pa.  Dist.  Rep.  309. 

Damages  are  not  assignable  nor  transferable  and  therefore 
not  waivable:  Marsh  v.  Railway  Co.,  204  Pa.  229;  North 
Chicago  St.  R.  R.  Co.  v.  Ackley,  171  111.  100  (46  N.  E.  Repr. 
222)  ;  Losch's  App.,  109  Pa.  72. 

The  clause  waiving  damages  lo  be  caused  by  the  prospec- 
tive change  of  g^rade  is  not  a  covenant  running  with  the  land : 
Losch's  App.,  109  Pa.  72 ;  Costigan  v.  Penna.  R.  R.  Co.,  64 
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N.  J.  L.  238  (23  Atl.  Repr.  810) ;  Brewer  v.  Marshall,  19 
N.  J.  Eq.  537 ;  Leech  v.  Schweder,  L.  R.  9  Ch.  App.  463 ; 
Notes  to  Spencer's  Case,  1  Smith  L.  C.  (9th  ed.)  199. 

The  paragraph  of  the  deed  of  dedication,  waiving  the  dam- 
ages for  the  change  of  grade,  is  not  within  the  protection  of 
the  recording  acts  :  Fitler  v.  Shotwell,  7  W.  &  S.  14. 

Opinion  by  Oblady,  J.,  October  17, 1904 : 

From  the  record  of  this  case  and  the  agreement  of  counsel 
attached  thereto,  it  appears  that  pursuant  to  an  act  of  assembly 
dated  April  20,  1869,  P.  L.  1191,  Olney  road  was  opened 
forty  feet  wide,  and  is  included  in  the  street  now  in  contro- 
versy between  Fifth  and  Sixth  streets  of  the  city  of  Phila- 
delphia. By  ordinances  passed  March  17, 1884,  and  March  15, 
1887,  this  road  was  regularly  placed  upon  the  city  plan  as  a 
public  highway  or  street  not  exceeding  sixty  feet  in  width, 
confirmed  by  the  board  of  surveyors  on  December  17, 1888, 
and  the  name  changed  to  Tabor  street. 

In  1892  the  department  of  public  works,  under  the  author- 
ity of  ordinances,  I'evised  the  city  plan  and  Tabor  street  was 
stricken  therefrom  and  Clarkson  avenue  was  laid  on  other 
ground  and  substituted  therefor,  which  proceedings  were  con- 
firmed by  the  board  of  surveyors  on  December  19,  1892.  On 
April  7, 1898,  an  ordinance  was  duly  enacted  by  which  Clark- 
son  avenue  was  stricken  from  the  city  plan  and  Tabor  street 
was  regularly  reinstated  (providing,  "that  Uie  owners  of 
ground  within  the  lines  of  said  streets  shall  first  enter  into  an 
agreement  satisfactory  to  the  city  solicitor  indemnifying  the 
city  against  all  damages  by  reason  of  the  striking  of  said 
Clarkson  avenue  from  the  plan  and  the  placing  thereon  of 
Tabor  street,")  upon  the  same  location  as  said  street  had  been 
placed  upon  the  city  plan  on  December  17, 1888.  Pursuant  to 
this  condition  A.  Howard  Ritter,  who  was  at  the  time  the 
owner  in  fee  of  the  north  half  of  Tabor  street  between  Fifth 
and  Sixth  streets  (and  the  land  abutting  thereon),  delivered 
to  the  search  clerk  of  the  bureau  of  surveys  a  deed  of  dedica- 
tion dated  June  16, 1898,  for  "  all  that  certain  lot  or  piece  of 
ground  forming  the  north  half  of  the  bed  of  Tabor  street  or 
road  from  Fifth  street  to  Sixth  street." 

In  consideration  "  for  and  of  the  advantage  to  them  (the 
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grantors)  accruing  as  well  as  for  divers  considerations  ,affect- 
ing  the  public  welfare  which  they  seek  to  advance  "  Ritter  and 
wife  granted,  bargained,  sold,  and  confirmed  to  the  city  of 
Philadelphia,  its  successors  and  assigns,  the  land  described  ^^  to 
and  for  the  only  proper  use  and  behoof  of  the  city,  its  succes- 
sors and  assigns,  forever  for  a  public  street  or  highway  and  for 
no  other  purpose,  but  to  the  same  extent  and  with  the  same 
effect  as  if  the  said  street  had  been  opened  by  a  decree  of  the 
court  of  quarter  sessions  for  the  county  of  Philadelphia  upon 
proceedings  had  for  the  pui*pose  under  the  road  laws  of  the 
commonwealth."  A  release  was  incorporated  in  the  deed  of 
dedication  as  follows  :  "  and  the  said  A.  Howard  Ritter,  being 
tiie  owner  of  land  dedicated  for  the  bed  of  the  above  described 
street  and  of  the  land  abutting  thereon,  doth  further  expressly 
agree  that  all  claims  for  damages  to  or  by  reason  of  any  phys- 
ical grading  of  said  street,  in  conformity  with  the  grade  now 
established  are  absolutely  released,  waived,  and  discharged  by 
the  parties  hereto,  their  heirs,  executors,  and  assigns."  This 
deed  was  received  in  accordance  with  the  custom  of  the  bureau 
of  surveys  and  transmitted  to  other  departments  of  the  city 
for  examination  and  report  thereon.  Pending  this  examina- 
tion the  grades  were  established  to  which  Tabor  street  was 
physically  graded  in  1901.  The  final  revision  placing  Tabor 
street  upon  the  city  plan  and  establishing  its  grades  was  con- 
firmed by  the  board  of  surveyors  on  July  25,  1898,  and  the 
deed  of  Ritter  to  the  city  was  accepted  by  the  bureau  of  sur- 
veyors on  August  1,  1898,  and  duly  recorded  on  September  (5, 
1898. 

It  further  appears  that  Ritter  sold  to  the  appellees  from  his 
plan  certain  lots  abutting  on  the  north  side  of  Tabor  street,  by 
articles  of  agreement  (all  being  similar  in  terms)  by  which  the 
gi^antees  therein  were  to  pay  the  purchase  price  in  monthly  in- 
stalments. Ritter  covenanted  in  each  agreement,  that  when 
one  half  the  purchase  money  was  paid  he  would  execute  and 
deliver  to  the  respective  grantee  a  deed  in  the  usual  form  in 
fee  simple  for  his  lot,  and  the  remaining  one  half  of  the  pur- 
chase money  should  be  secured  by  bond  and  mortgage.  In 
each  agreement  it  was  stipulated  that  the  title  to  the  lot 
should  not  pass  until  all  payments  were  made  according  to  the 
terms  of  the  agreement  and  a  deed  for  the  lot  delivered. 
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The  agreement  of  purchase  by  Schweitzer  is  dated  June  19, 
1893 ;  he  had  paid  his  one  half  of  the  purchase  money  and 
became  entitled  to  a  deed  for  his  lot  on  September  4, 1895. 
His  deed  bears  date  September  19,  1898,  and  was  recorded  the 
next  day.  The  agreement  of  Barbara  Meyer  is  dated  Novem- 
ber 27,  1893,  upon  which  she  paid  installments  so  as  to  entitle 
her  to  a  deed  May  29,  1896  ;  her  deed  bears  date  of  May  15, 
1899,  and  was  recorded  June  9,  1899.  The  agreement  of 
George  W.  Rudolph  is  dated  November  24, 1893,  upon  which 
he  made  payments  so  as  to  entitle  him  to  a  deed  on  August  25, 
1898 ;  his  deed  is  dated  July'lO,  1899,  and  was  recorded  on 
July  21,  1899.  No  reason  is  given  for  Ritter's  delay  in  ten- 
dering, or  for  the  appellees  in  not  demanding,  the  deeds  at  the 
time  stipulated  in  the  agreements  and  thus  perfecting  the 
title  to  the  lots  in  the  appellees.  The  city  nor  its  officials 
did  not  have  knowledge,  actual  or  constructive,  of  Uie  ex- 
istence of  the  unrecorded  agreements  of  Ritter  with  the  ap- 
pellees until  the  deeds  for  the  respective  properties  were  placed 
on  record.  From  these  dates  it  conclusively  appears  that  at 
the  time  when  the  city  accepted  Ritter's  deed  of  dedication  for 
the  north  half  of  Tabor  street  and  the  release  of  damages,  etc., 
he  was  the  registered  owner  of  the  abutting  property ;  that  he 
had  the  legal  title  to  this  abutting  property,  and  that  there  was 
no  known  unrecorded  outstanding  charge  against  his  title  or 
the  land :  Fifth  Street,  22  Pa.  Superior  Ct.  214.  The  exist- 
ence of  Tabor  street,  which  was  a  boundary  of  the  appellees' 
lots,  could  only  be  legally  ascertained  by  a  search  of  the  proper 
reports,  where  its  location,  width  and  grade  were  fully  shown 
prior  to  their  securing  title  to  the  lots.  So  far  as  action  by  the 
city  was  concerned  that  record  was  complete,  and  disclosed  that 
the  dedication  and  established  grade  were  essential  parts  of  the 
consideration  for  the  location  of  the  street  All  damages  were 
liquidated  by  the  parties  as  a  part  of  the  consideration  of  the 
deed,  and  the  right  to  them  passed  to  the  city  by  Ritter's  deed 
and  release,  so  that  the  appellees  are  not  entitled  to  assert  it. 
See  also  Wetherill  v.  Penna.  R.  R.  Co.,  195  Pa.  156,  and  Butler 
Street,  19  Pa.  Superior  Ct  48. 

The  deed  of  Ritter  was  more  than  a  release  of  damages  by 
an  abutting  owner  for  a  prospective  change  of  grade.  It  was 
an  absolute  conveyance  by  an  abutting  owner  of  the  north  half 
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of  Tabor  street,  between  Fifth  and  Sixth  streets,  for  highway 
purposes,  in  conformity  with  the  grade  then  established  for  a 
good  consideration,  and  it  gave  to  the  city  the  same  title  to  and 
power  over  the  land  covered  by  the  gprant  that  it  would  have 
over  a  street  opened  by  adverse  proceedings  :  Morris  v.  Phila- 
delphia, 199  Pa.  857. 

In  the  absence  of  evidence  to  the  contrary  the  law  presumes 
that  the  date  of  the  deed  is  the  date  of  its  delivery,  but  it  is 
no  more  than  a  presumption,  and  in  this  case  the  deed  did  not 
become  operative  until  it  was  formally  accepted.  As  a  condi- 
tion precedent  to  its  acceptance  a  special  agreement  was  ex- 
acted from  Ritter  and  another  abutting  owner  to  indemnify 
the  city  against  all  damages  that  might  be  claimed  or  awarded 
by  reason  of  striking  Clarkson  avenue  off  the  city  plan  and 
placing  Tabor  street  thereon.  These  appellees  did  not  have 
a  legal  title  to  any  abutting  land  when  Ritter  sold  the  north 
half  of  the  body  of  the  street  to  the  city.  The  handing  of 
the  deed  by  Ritter  to  the  bureau  of  surveys  was  but  a  step 
toward  its  completed  delivery.  It  was  on  a  blank  f urnishea 
by  the  city  which  clearly  showed  by  its  indorsements  that  it 
required  the  approval  "  as  to  form  "  by  the  city  solicitor  and 
"  by  the  board  of  surveyors,"  by  the  chief  engineer  and  sur- 
veyor before  it  would  be  accepted.  Furthermore,  oh  that  date 
(June  16, 1898),  Tabor  street  did  not  have  any  existence.  The 
plan  of  lots  of  Ritter's  land,  the  ordinance  of  April  7,  1898, 
the  agfreement  between  Ritter  and  the  city,  the  revision  of 
the  city  plan  on  July  25,  1898,  and  fixing  the  grades  to  which 
the  street  was  physically  graded  in  1901,  determines  beyond 
question  that  the  deed  of  Ritter  (and  release  of  damages)  was 
held  with  his  knowledge  and  consent  by  the  city  until  the  con- 
ditions required  by  the  ordinance  should  be  met,  and  that  the 
deed  became  operative  (on  Augfust  1),  1898,  when  it  was  for- 
mally accepted  by  the  city,  and  the  rights  of  the  appellees  are 
to  be  determined  by  the  conditions  existing  as  of  that  date. 
Had  the  proceeding  to  open  been  in  the  quarter  sessions  and 
the  viewers  met  on  that  date,  Ritter's  release  of  damages 
would  bar  the  appellees'  claim :  Righter  v.  Philadelphia,  161 
Pa.  73. 

The  appellees'  lots  were  designated  in  the  article  of  agree- 
ment as  being  '*  on  the  plan  of  the  lands  "  of  Ritter,  and  in  the 
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deeds  which  they  accepted  the  lots  were  given  a  defined  meas- 
urement "in  front  or  breadth  on  the  said  Tabor  street."  The 
plan  showed  the  location  of  the  lots  with  their  width,  depth 
and  also  the  location  of  the  streets,  to  which  the  owners  would 
be  held,  prima  facie,  to  own  to  the  middle  of  the  highway,  sub- 
ject to  the  easement  of  the  right  of  way  in  the  public  (Grier 
V.  Sampson,  27  Pa.  188)  if  the  street  was  not  expressly  or  by 
clear  implication  reserved  (Cox  v.  Freedley,  33  Pa.  124 ;  Quick- 
saU  V.  Phihi.,  177  Pa.  301 ;  Osterheldt  v.  Phila.,  195  Pa.  355), 
and  thereby  the  plan  of  the  lots  was  a  part  of  the  deed :  Wit- 
man  v.  Smeltzer,  16  Pa.  Superior  Ct.  285.  After  making  the 
contracts  of  purchase,  and  with  legal  knowledge  of  the  plan  of 
lots,  each  appellee  had  substantially  five  years  in  which  to  ex- 
amine and  ascertain  the  location  and  boundaries  of  each  lot  and 
also  the  rights  in  the  streets  on  which  the  lot  abutte<1.  The 
facts  are  not  controverted  and  the  question  whether  they  con- 
stitute sufficient  notice  is  for  the  court  The  rule  of  construc- 
tive notice  has  been  long  and  well  settled, — that  whatever  puts 
a*  party  upon  inquiry  amounts  in  judgment  of  law  to  notice, 
provided  the  inquiry  becomes  a  duty,  as  in  the  case  of  pur- 
chasers and  creditors,  and  would  lead  to  the  knowledge  of  the 
requisite  fact  by  the  exercise  of  ordinary  diligence  and  under- 
standing: Maul  V.  Rider,  59  Pa.  167 ;  Hottenstein  v.  Lerch, 
104  Pa.  454.  The  means  of  knowledge  wei-e  easily  accessible 
to  these  purchasers,  the  recital  of  the  release  of  damages  in  the 
deed  of  Hitter  to  the  city  was  one  source  of  knowledge,  but 
not  necessarily  the  only  one.  They  either  had  actual  knowl- 
edge, or  actual  notice  of  such  facts  as  by  the  exercise  of  due 
diligence  would  have  led  them  to  the  knowledge  of  the  city's 
rights  in  Tabor  street  before  they  took  their  titles  from  Ritter, 
or  if  this  were  not  so,  then,  their  want  of  knowledge  of  the  facts 
was  the  result  of  such  culpable  negligence  that  they  would  be 
equally  bound.  As  was  said  in  Maul  v.  Rider,  supra,  there 
was  ample  reason  to  awaken  inquiry  and  direct  diligence  in  a 
cliannel  in  which  it  would  be  successful. 

Ritter  clearly  defined  his  grant  in  his  deed  after  the  street 
had  been  opened  and  its  grade  established,  and  there  was  no 
subsequent  deviation  from  plan  or  grade  though  the  actual 
physical  work  on  the  ground  was  not  done  until  1901.  The 
claim  of  a  property  owner  for  the  opening  and  grading  of  a 
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street  must  be  asserted  as  an  entirety,  and  if  he  omit  any  part 
of  it  which  he  could  legally  assert  at  that  time  he  is  estopped 
from  afterwards  setting  it  up.  The  value  of  the  land  taken, 
the  condition  of  what  remains  as  affected  by  the  lines  of  the 
street  and  the  elevation  or  depression  of  the  natural  surface 
are  elements  in  the  calculation  but  they  are  not  distinct  claims. 
The  dedication  of  Tabor  street,  establishing  its  grade,  and  re- 
leasing damages  were  cognate  acts  and  the  then  abutting  owner 
was  obliged  to  submit  his  whole  claim  for  damages,  embracing 
both  opening  and  giuding  and  for  consequential  as  well  as  di- 
rect injuries :  Jones  v.  Bangor  Boro.,  144  Pa.  688.  All  the 
facts  were  made  known  by  the  i-ecords  on  August  1, 1899,  when 
the  cause  of  action  therefor  was  complete  and  all  the  damages 
were  included  in  the  consideration  of  Ritter's  deed  to  the  city. 
The  general  rule  is  that  the  cause  of  action  arises  when  the  in- 
jury is  complete  and  this  has  been  uniformly  applied  to  the 
taking  of  property  for  public  use  from  the  case  of  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  S.  &  R.  411,  down  to  the  present  time : 
O'Brien  v.  Phila.,  150  Pa.  589.  The  claim  for  opening  and 
grading  was  not  contingent  upon  disjoined  municipal  acts  sepa- 
rated in  time  so  as  to  permit  the  claim  for  either  opening  or 
grading  to  be  withheld ;  both  claims  would  have  rightly  been 
considered  by  jurors  appointed  by  the  quarter  sessions :  Pusey 
v.  Allegheny  City,  98  Pa.  522 ;  Rodgers  v.  Phila.,  181  Pa.  243 ; 
Higgins  v.  Sharon  Boro.,  5  Pa.  Superior  Ct.  92.  See  Act  of 
May  26, 1891,  P.  L.  117,  and  Greentree  Avenue,  21  Pa.  Supe- 
rior Ct.  177. 

In  Clark  v.  Philadelphia,  171  Pa.  80,  it  is  held  *'  the  vigilance 
of  the  city  officers  can  in  most  cases  protect  the  city's  interests 
by  seeing  that  dedications  of  land  or  waivers  of  damages  for 
opening  are  not  accepted  unless  they  include  waiver  of  damages 
as  to  giude  and  that  ordinances  for  opening  shall  also  provide 
for  gliding  so  that  the  acts  shall  be  concurrent  and  claims  for 
both  be  necessarily  presented  in  the  same  proceeding."  This 
is  just  what  was  done  in  this  case  by  the  city ;  the  acceptance 
of  the  deed  of  dedication  was  withheld  until  the  proper  or- 
dinances were  enacted  and  the  grades  established  by  the 
official  plan  which  was  produced  before  the  viewers  and  is  filed 
with  their  report,  and  the  Act  of  May  26, 1891,  P.  L.  117, 
provides  that  the  award  ^^  shall  include  all  damages  due  to  the 
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gmde  at  which  said  street  or  highway  is  to  be  opened  or 
widened."  The  appellees  took  the  title  to  their  lots  subject 
to  the  recorded  deed  and  release  of  Ritter  to  the  city  and  under 
their  agreements  with  Kitter  no  legal  title  vested  in  them  until 
they  received  their  deeds  from  Ritter. 

Howley  v.  Pittsburg,  204  Pa.  428,  is  not  applicable  under 
the  facts  of  this  case.  In  that  case  the  street  had  been  located 
upon  the  city  plan  by  an  ordinance  approved  January  12, 1891, 
and  dedicated  the  same  day.  The  grades  were  not  established 
untU  January,  1896.  The  Act  of  May  26,  1891,  P.  L.  117, 
did  not  apply  to  the  facts  shown  by  that  record.  The  sole 
question  was  whether  an  owner  of  land  who  acquired  title 
after  the  passage  of  an  ordinance  authorizing  the  grading  can 
recover  for  the  injury  to  his  property  caused  by  tlie  grading 
and  it  was  held  that  he  could.  Whether  the  act  of  1891  calls 
for  a  new  rule  for  the  assessment  of  damages  caused  by  the 
grading  of  a  street  was  expressly  eliminated  from  the  case  then 
considered,  and  it  was  further  held  that  the  defendant  in  that 
case  did  not  have  standing  to  object  to  tlie  plaintiflPs  right  to 
recover  inasmuch  as  the  city  had  instituted  the  proceeding  and 
had  not  filed  exceptions  to  the  report  of  the  jury  or  taken  an 
appeal  from  its  decision.  There  was,  no  evidence  of  an  open- 
ing of  the  street  after  the  passage  of  the  act,  and  it  did  not 
apply. 

The  decree  of  the  court  below  is  reversed  and  the  awards  in 
favor  of  Barbara  Meyer,  A.  B.  Rudolph  and  Mary  Joseph,  and 
Charles,  Peter  and  Katie  Schweitzer,  minors,  by  their  next 
friend  and  mother,  Mary  Joseph,  are  stricken  off. 


Tabor  Street  (No.  2). 

Road  law — Dedication — Release  of  damages — Change  of  grade. 

Where  an  owner  of  lots  executes  an  absolute  deed  of  dedication  to  the 
public  of  a  street  on  which  the  lots  abut,  and  indemnifies  the  city  against 
all  damages  caused  by  the  grading  of  the  street,  and  the  deed  of  dedication 
is  accepted  by  the  city  and  duly  recorded,  the  owner  is  bound  by  his  deed 
and  release  as  to  a  lot  which  he  had  sold  prior  to  the  execution  of  the  deed 
and  release,  but  which  he  had  bought  back  after  his  deed  of  dedication 
and  release  had  be^n  accepted  and  recorded. 
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Argued  Dec.  16,  1903.  Appeal,  No.  235,  Oct.  T.,  1903,  by 
A.  Howard  Ritter,  from  order  of  C.  P.  No.  1,  Phila.  Co., 
Sept.  T.,  1901,  No.  4165,  sustaining  exceptions  to  report  of 
jury  of  view  in  the  matter  of  the  Change  of  Grade  of  Tabor 
Street  from  Fifth  Street  to  Sixth  Street.  Before  Rice,  P.  J., 
Bbaveb,  Obladt,  Smfth,  Pobteb,  Mobbisok  and  Hbndeb- 
SOK,  JJ.    AflBrmed. 

Exceptions  to  report  of  jury  of  view. 

In  addition  to  the  facts  stated  in  Tabor  Street  (No.  1),  ante, 
p.  167,  and  the  opinion  of  the  Superior  Court,  it  appeared  that 
on  November  6,  1896,  Henry  Schmitt  purchased  the  lot  in 
question  from  A.  Howard  Ritter,  and  that  Ritter  bought  it 
back  from  Schmitt  by  deed  dated  April  18, 1899.  The ,  jury 
awarded  to  Ritter  the  sum  of  1984.31. 

Exceptions  to  the  report  of  the  jury  were  sustained  by  the 
court 

Errors  assigned  were  in  sustaining  exceptions  to  report  of 
the  jury  of  view. 

James  S.  WiUiams^  with  him  Frank  B.  EUis^  for  appellant. 

John  H.  Maurer^  assistant  city  solicitor,  with  him  John  L. 
Kmsey^  city  solicitor,  for  appellee. 

Opinion  by  Oblady,  J.,  October  17, 1904 : 

This  case  was  argued  with  the  appeal  by  the  city  of  Philadel- 
phia from  the  decree  of  the  court  below  in  confirming  the  re- 
port of  the  jury  of  view  under  Act  of  June  16, 1891,  P.  L.  75, 
for  injuries  resulting  from  change  of  grade  of  Tabor  street  in 
which  case  an  opinion  is  filed  this  day.  For  the  reasons  therein 
given  this  appellant  is  not  entitled  to  recover.  He  is  bound  by 
his  contract  with  the  city  and  the  fact  that  he  purchased  another 
lot  after  the  city  accepted  his  deed  and  release  does  not  change 
the  character  of  his  claim.  By  his  agreement  of  July  18, 1898, 
he  covenanted  to  pay  the  damages  that  might  be  awarded  by 
reason  of  ^'  the  said  striking  of  die  said  Clarkson  avenue  from 
the  city  plan  and  £or  the  revision  of  the  g^des  in  pursuance  of 
saii]  pr4i^^^ce  "  aj><i  expressly  waived  ^'  all  claims  for  damages 
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to  or  by  reason  of  any  physical  grading  of  said  street "  in  con- 
formity ^^  with  the  grade  now  established  '*  by  his  deed  to  the 
city.  The  grades  were  established  July  25,  1898.  His  deed 
and  release  was  accepted  August  1,  1898.  The  grade  re- 
mained unchanged  and  his  present  claim  for  damages  is  in- 
consistent and  clashes  with  his  covenant  to  waive  all  claims 
for  damages  by  reason  of  the  physical  grading  of  the  street  in 
conformity  with  the  plan  and  grades  established  when  he  made 
his  covenant. 
The  decree  is  a£Qrmed. 


American  Radiator  Company  v.  Hoffman,  Appellant. 

Guaranty — Delay  in  completion  of  work — Release. 

Where  an  original  contract  of  guaranty  for  the  price  of  goods  sold  and 
delivered  remains  unchanged,  and  the  vendor  has  shown  complete  per- 
formance, the  guarantor  is  not  released  from  his  obligation  by  merely 
showing  that  there  had  been  some  delay. 

Guaranty — Notice — Estoppel. 

A  guarantor  who  has  been  notified  that  his  contract  of  guaranty  has 
been  accepted  and  that  goods  are  being  delivered  upon  the  faith  of  it,  and 
subsequently  by  positive  declarations  encourages  the  party  acting  upon 
the  faith  of  the  guaranty  to  continue  the  delivery  of  the  goods,  cannot 
afterward  be  heard  to  assert  that  notice  of  the  acceptance  of  his  guaranty 
was  not  given  in  time. 

Principal  and  surety — Guaranty — Construction  of  agreement. 
An  agreement  which  although  styled  a  guaranty  covenants  that  in  case 
the  principal  "fails  to  make  the  payment  aforesaid  when  due,  the  under- 
signed agrees  to  make  payment  of  said  sum  at  the  time  aforesaid  as  though 
primarily  liable, ''  constitutes  a  contract  of  suretyship,  and  not  of  guaranty. 

Argued  Jan.  11,  1904.  Appeal,  No.  84,  Jan.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Monroe  Co.,  Feb.  T.,  1903, 
No.  18,  on  verdict  for  plaintiff  in  case  of  American  Radiator 
Company  v.  L.  S.  Hoffman.  Before  Rice,  P.  J.,  Smith,  Poe- 
TER,  MoBBisoN  and  Hendebson,  JJ.    Affirmed. 

Assumpsit  upon  a  contract  of  suretyship. 
The  contract  was  in  the  following  form : 
Vol.  XXVI — 12 
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**  East  Stboudsbubg,  May  24,  1902. 

^^  For  and  in  consideration  of  one  dollar  to  the  undersigned  in 
hand  paid  by  the  American  Radiator  Company,  the  receipt 
whereof  is  hereby  acknowledged  and  the  acceptance  by  said 
company  of  the  order  hereinafter  referred  to,  tlie  undersigned 
hereby  guarantees  the  payment  by  H.  L.  Trumbore  to  said 
American  Radiator  Company  of  the  sum  of  four  hundred  dol- 
lars, being  for  boilers,  radiators,  specialties,  etc.,  as  specified  in 
the  order  this  day  given  to  said  company  by  said  H.  L.  Trom- 
bore ;  said  payment  to  be  made  within  sixty  days  from  date  of 
shipment  of  said  material ;  and  in  case  said  H.  L.  Trumbore 
fails  to  make  payment  aforesaid  when  due,  the  undersigned 
agrees  to  make  payment  of  said  sum  at  the  time  aforesaid  as 
though  primarily  liable,  and  hereby  waives  all  right  to  notice 
of  any  kind  of  account  of  default  in  payment  by  said  H.  L. 
Trambore. 

^^  Witness  the  hand  and  seal  of  the  undersigned  the  day  and 
year  above  written. 

"  L.  S.  Hoffman.    [Seal]  " 

Other  facts  appear  by  the  opinion  of  the  Superior  Court. 
Defendant  presented,  inter  alia,  the  following  points  : 

1.  In  order  to  charge  the  defendant,  L.  S.  Hoffman,  with 
the  debt  of  H.  L.  Trumbore  under  the  alleged  guaranties,  it 
must  be  established  by  clear  and  satisfactory  evidence  that  the 
American  Radiator  Company,  the  plaintiff,  gave  to  L.  S.  Hoff- 
man, the  defendant,  notice  of  the  acceptance  of  his  offer  to 
guamntee  said  orders,  which  notice  must  have  been  sent  with- 
in a  reasonable  time.     Answer :  Denied.  [5] 

2.  What  is  a  reasonable  time  in  which  to  give  notice  depends 
upon  the  nature  of  the  contract  and  the  circumstances  under 
which  it  was  given.  But  an  elapse  of  forty-seven  days  from 
the  time  of  the  offering  to  guarantee  and  the  acceptance  of  the 
same,  in  this  case,  is  not  a  reasonable  time.  Antwer :  De- 
nied. [6] 

8.  There  is  no  evidence  of  notice  to  the  defendant,  L.  S. 
Hoffman,  from  the  American  Radiator  Company,  the  plaintiff, 
of  the  acceptance  of  the  offer  of  the  defendant  to  guarantee 
the  Butler  contract  of  iMOO.     Answer :  Denied.  [7] 

4.  There  is  no  evidence  of  notice  to  the  defendant,  L.  S. 
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Hoffman,  from  the  American  Radiator  Company,  the  plaintiff, 
of  the  exceptance  of  the  offer  of  the  defendant  to  guarantee 
the  Henry  ville  contract  of  $264.34.     Answer :  Denied.  [8] 

9.  That  the  paper  signed  by  the  defendant  May  24, 1902, 
and  the  one  signed  September  17, 1902,  being  exhibits  *'  A"  and 
"  B  "  respectively,  were  offers  of  guaranties  and  not  surety- 
ships.    Answer:  Denied.  [12] 

10.  The  plaintiff  having  set  up  in  his  declaration  that  these 
exhibits  **  A  "  and  "  B  "  constitute  guaranties  and  the  defend- 
ant having  pleaded  to  meet  these  allegations  he  cannot  recover 
if  the  evidence  shows  that  said  papers  are  not  guaranties. 
Answer:  Denied.  [18] 

Verdict  and  judgment  for  plaintiff  for  $597.75.  Defendant 
appealed. 

Mrrors  assigned  among  others  were  above  instructions,  quot- 
ing them. 

W.  B.  MlenhergeTy  of  Eilenberger  ^  Hoffman^  for  appellant. — 
A  close  inspection  of  the  papers  signed  by  the  defendant  conclu- 
sively shows  that  they  bear  the  marks  of  a  guaranty  and  lack 
those  of  suretyship :  Steams'  Law  of  Suretyship,  6. 

Though  the  defendant  in  the  papei-s  has  waived  to  the  plain- 
tiff some  of  his  rights  as  guarantor,  these  papers  still  remain 
guaranties  and  the  defendant  was  entitled  to  notice  of  accept- 
ance :  Gardner  v.  Lloyd,  110  Pa.  278 ;  Emeraon  v.  Graff,  29 
Pa.  358  ;  Evans  v.  McCormick,  167  Pa.  247  ;  Acme  Mfg.  Co. 
V.  Reed,  197  Pa.  359. 

It  is  incumbent  upon  the  plaintiff  to  prove  notice  of  accept- 
ance ;  mere  conjecture  or  inference  will  not  suffice :  Patterson 
V.  Reed,  7  W.  &  S.  144;  Carmichael  v.  NewaU,  2  Phila.  289. 

A.  MitcheU  Palmer^  for  appellee. — When  a  guaranty  is  gen- 
eral, that  is  without  having  any  of  its  terras  fixed  in  the  writ- 
ing, the  law  adds  the  usual  conditions  that  there  shall  be  due 
and  unsuccessful  diligence  used  by  the  creditor  to  collect  the 
claim  from  the  principal,  unless  it  appears  that  all  diligence 
would  be  hopeless.  But  the  law  adds  or  implies  no  such  condi- 
tions where  the  parties  themselves  fix  the  terms  of  the  contract : 
Campbell  v.  Baker,  46  Pa.  243 ;  Ritchie  v.  Walter,  166  Pa. 
604. 
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The  rule  regarding  notice  of  the  acceptance  of  a  guaranty 
and  of  an  intention  to  act  under  it  applies  only  in  those  cases 
where,  in  legal  effect,  the  instrument  is  merely  an  offer  or  pro- 
posal, acceptance  of  which  by  the  gfuarantee  is  necessary  to 
that  mutual  assent,  without  which  there  can  be  no  contract: 
Davis  V.  Wells,  Fargo  Co.,  104  U.  S.  159. 

Notice  of  acceptance  will  be  presumed  from  circumstances 
which  show  that  the  guarantor  had  actual  knowledge  of  the 
fact  that  the  creditor  has  acted  upon  the  guaranty :  Bank  v. 
Carpenter,  41  Iowa,  518 ;  Adams  v.  Jones,  37  U.  S.  207. 

Opinion  by  Portek,  J.,  October  17, 1904 : 

This  action  was  brought  by  the  plaintiff  to  recover  the  price 
of  two  lots  of  goods  which  had  been  sold  to  H.  L.  Trumbore, 
under  two  contracts  dated,  respectively.  May  24,  1902,  and 
September  17, 1902.  The  defendant,  on  the  day  on  which  each 
of  said  sales  were  made,  executed  contracts  in  writing  in  the 
following  form,  which  were  upon  said  days  delivered  to  the 
plaintiff :  "  For  and  in  consideration  of  one  dollar  to  the  un- 
dersigned in  hand  paid  by  the  American  Radiator  Company 
the  receipt  whereof  is  hereby  acknowledged,  and  the  accept- 
ance by  said  company  of  the  order  hereinafter  referred  to,  the 
undersigned  hereby  guarantees  the  payment  by  said  H.  L.  Trum- 
bore to  said  American  Radiator  Company  of  the  sum  of  four 
hundred  dollars  ($400),  being  for  boilers,  radiatora,  specialties, 
etc.,  as  specified  in  the  order  and  this  day  given  to  said  company 
by  said  H.  L.  Trumbore,  said  payment  to  be  made  within  sixty 
days  from  date  of  shipment  of  said  material ;  and  in  case  said  H.  L. 
Trumbore  fails  to  make  the  payment  aforesaid  when  due,  the  un- 
deraigned  agrees  to  make  payment  of  said  sum  at  the  time  afore- 
said as  though  primarily  liable,  and  hereby  waives  all  right  to  no- 
tice of  any  kind  on  account  of  default  in  payment  by  said  H.  L. 
Trumbore."  The  contract  of  September  17,  1902,  was  in  the 
same  words,  but  the  amount  of  the  purchase  was  specified  as 
$266.34.  The  statement  of  the  plaintiff  averred  the  sale  and 
delivery  of  the  goods  to  Trumbore,  and  the  date  of  the  several 
shipments  thereof ;  and  that  before  the  goods  were  shipped  the 
plaintiffs  had  received  and  accepted  the  said  ^'  special  guaran- 
ties "  made  by  the  defendant,  said  contracts  being  in  each  in- 
stance set  forth  at  length. 
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The  parties  filed  the  following  agreement  in  writing :  "  It  is 
hereby  agreed  that  the  plaintiff  company  sold  and  delivered  to 
H.  L.  Trumbore,  the  goods  and  chattels  mentioned  in  the  plain- 
tiff's statement  for  the  prices  therein  set  forth,  and  that  no  part 
of  the  same  was  paid  by  H.  L.  Trumbore.  .  .  .  This  agreement 
is  made  for  the  purpose  of  facilitating  the  trial  of  the  above 
mentioned  case."  This  agreement  was  sufficient  to  establish 
that  as  between  the  plaintiff  and  Trumbore  the  contract  had 
been  substantially  performed.  The  offer  of  the  defendant  to 
testify  as  to  what  Trumbore  had  told  him,  in  the  absence  of  any 
representative  of  the  plaintiff,  as  to  the  time  within  which  the 
goods  were  to  be  delivered  was  properly  excluded,  being  unac- 
companied by  any  offer  to  show  that  the  plaintiff  had  notice 
that  such  representation  had  been  made  :  Johnston  v.  Patter- 
son, 114  Pa.  398.  The  defendant  offered  no  competent  evidence 
which  tended  to  establish  that  the  plaintiff  had  agreed  to  de- 
liver the  goods  within  any  specified  time.  There  was  no  evi- 
dence which  even  remotely  tended  to  show  that  the  plaintiff 
and  Trumbore  had  changed  the  terms  of  the  contract  for  the 
performance  of  which  upon  the  part  of  Trumbore  the  defendant 
had  become  bound.  The  utmost  that  could  be  asserted  under 
the  evidence  was  that  there  had  been  some  delay  in  the  deliv- 
ery of  part  of  the  goods.  The  original  contract  having  remained 
unchanged,  and  the  plaintiff  having  shown  complete  perform- 
ance, the  defendant  was  not  released  from  his  obligation  by  merely 
showing  that  there  had  been  some  delay  in  the  completion  of 
the  work,  without  attempting  to  show  that  he  had  been  specially 
prejudiced  by  the  delay.  The  defendant  would  have  been  en- 
titled to  a  deduction  from  the  contract  price  had  he  proved  that 
his  principal  had  been  damaged  by  unreasonable  delay  on  the 
part  of  the  plaintiff,  but  he  offered  no  competent  evidence  from 
which  a  jury  ought  to  have  been  permitted  to  find  that  the  right 
to  such  damages  had  accrued. 

The  contention  of  the  appellant  that  he  was  entitled  to  no- 
tice from  the  plaintiff  that  it  had  accepted  him  as  surety  or 
special  guarantor  upon  these  contracts  is  without  merit.  He 
had,  under  the  undisputed  facts  of  this  case,  all  the  notice  to 
which  he  was  entitled.  He  testified  that  he  had  received  a 
letter  from  the  plaintiff  dated  July  11, 1902,  which  was  offered 
in  evidence  and,  being  unambiguous,  its  meaning  was  for  the 
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court.  That  letter  was  unequivocal  notice  to  the  defendant 
that  the  plamtiff  looked  to  him  for  payment  under  the  contract 
of  May  24, 1902,  and  that  payment  for  the  goods  sold  under 
that  contract  had  not  been  provided  for  in  any  other  manner. 
The  defendant  with  full  notice  that  he  was  being  thus  looked 
to  for  payment  made  no  objection,  and  on  September  17,  follow- 
ing, signed  the  second  contract  involved  in  this  proceeding. 
He  testified  that  on  September  19, 1902,  two  days  after  the  last 
contract  was  signed  he  wrote  a  letter  to  the  plaintiflE,  which  be- 
ing offered  in  evidence,  shows  a  clear  admission  that  he  was 
liable  on  the  contract  of  May  24,  1902,  and  at  the  same  time 
urges  the  plaintiff  to  expedite  the  completion  of  the  goods  pro- 
vided for  in  that  contract.  In  this  letter  the  defendant  states 
that  he  has,  at  Trumbore's  request,  signed  another  contract  ^^  for 
goods  from  your  people,"  referring  to  the  contract  of  Septem- 
ber 17,  and  declares  that  he  will  sign  no  more  **  until  you 
people  perform  your  part  of  the  contract."  He  testified  that 
in  reply  to  this  last  letter  he  had  received  a  letter  from  the 
plaintiff  dated  September  23,  1902,  which  was  also  offered  in 
evidence.  This  letter  of  the  plaintiff  explains  the  causes  of  the 
delay  in  the  completion  of  the  delivery  of  the  goods  under  the 
first  contract,  and  in  this  the  plaintiff  informs  the  defendant 
that  "  we  will  at  all  times  endeavor  to  fill  promptly  such  orders 
as  we  may  have  the  pleasure  of  receiving  from  Mr.  Trumbore, 
payment  for  which  has  been  guaranteed  by  yourself."  A  guar- 
antor who  has  been  notified  that  his  contract  of  guaranty  has 
been  accepted  and  that  goods  are  being  delivered  upon  the 
faith  of  it,  and  subsequently  by  positive  declarations  encourages 
the  party  acting  upon  the  faith  of  the  guaranty  to  continue 
the  delivery  of  the  goods,  cannot  afterwards  be  heard  to  assert 
that  notice  of  the  acceptance  of  his  guaranty  was  not  given  in 
time. 

The  word  guaranty  was  used  in  these  contracts  in  its  popular 
and  not  in  its  technical  sense,  as  clearly  appears  from  the  ex- 
press covenant  of  the  defendant ;  "  and  in  case  said  H.  L.  Trum- 
bore fails  to  make  the  payment  aforesaid  when  due,. the  under- 
signed agrees  to  make  payment  of  said  sum  at  the  time 
aforesaid  as  though  primarily  liable."  This  contract  created  a 
direct  liability  of  the  defendant  to  the  plaintiff,  for  the  act  to 
be  performed  by  Trumbore,  and  was  not  a  mere  guaranty  of 
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the  ability  of  the  latter  to  perform  the  act.  This  was  a  contract 
of  suretyship:  Sherman  v.  Roberts,  1  Grant,  261 ;  Campbell  v. 
Baker,  46  Pa.  243 ;  Reigart  v.  White,  52  Pa.  438 ;  Woods  v. 
Sherman,  71  Pa.  100 ;  Riddle  v.  Thompson,  104  Pa.  330.  The 
covenant  was  broken  by  nonpayment  at  maturity  ;  and  the  de- 
fendant was  liable  to  the  plaintiff,  who  was  not  bound  either  to 
pursue  the  principal  or  show  his  insolvency. 
The  judgment  is  affirmed. 


Farrell  v.  Plymouth  Borough,  Appellant. 

Negligence — SideyxUk — ContribiUory  negligence — Question  for  jury. 
In  an  action  against  a  borough  to  recover  damages  for  personal  injuries 
caused  by  a  fall  into  a  hole  in  a  sidewalk  upon  a  street  in  the  built-up  part 
of  the  borough,  it  appeared  that  the  sidewalk  had  originally  been  paved 
Up  to  the  fence  line,  but  the  municipal  authorities  had  required  the  prop- 
erty owners  to  move  the  fence  back  about  two  feet,  which  left  within  the 
lines  of  the  new  sidewalk  space  a  strip  about  two  feet  wide  depressed  to 
considerable  depth  below  the  general  level  of  the  sidewalk.  This  space 
had  partially  been  filled  in,  with  cinders  and  other  materials,  but  at  the 
point  where  the  plaintiff  was  injured  there  had  been  suffered  to  remain  for 
over  a  year  a  depression  about  eight  inches  deep  which  extended  into  the 
sidewalk  a  distance  of  two  feet.  The  plaintiff  was  walking  along  the  street 
leading  her  child,  snow  had  recently  fallen  to  a  considerable  depth  and  a 
narrow  path  had  been  beaten  down  through  the  snow  by  pedestrians. 
The  plaintiff  permitted  the  child  which  she  was  leading  by  the  hand  to 
walk  in  the  track  beaten  through  the  snow,  she  herself  walking  on  the 
sidewalk  by  the  side  of  the  path.  The  drifting  snow  had  filled  up  and 
thus  concealed  from  view  the  depression  in  the  sidewalk,  and  the  plaintiff 
stepped  into  it,  fell  and  was  injured.  Held  that  the  case  was  for  the  jury, 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 

Argued  Jan.  14,  1904.  Appeal,  No.  29,  Jan.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Jan.  T.,  1900, 
No.  148,  on  verdict  for  plaintiff  in  case  of  Kate  Farrell  v. 
Plymouth  Borough.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.    AflSrmed. 

Trespass  to  recover  damages  for  personal  injuries.     Before 
Wheaton,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court, 
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Verdict  and  judgment  for  plaintiff  for  $1,200.  Defendant 
appealed. 

Error  asngned  was  in  submitting  the  case  to  the  jury. 

R.  R.  Vanhom  and  John  McQ-ahren^  for  appellant,  cited : 
Mason  v.  Phila.,  205  Pa.  177 ;  Canavan  v.  Oil  City,  183  Pa. 
611 ;  Easton  v.  Neff,  102  Pa.  474 ;  Stackhouse  v.  Vendig  & 
Co.,  166  Pa.  582 ;  Robb  v.  Connellsville  Borough,  187  Pa.  42 ; 
Hentz  V.  Borough  of  Somerset,  2  Pa.  Superior  Ct.  225 ;  Decker 
V.  Washington  Borough,  31  Pa.  Superior  Ct.  211. 

M,  J.  Mulhall,  for  appellee,  cited :  Burrell  Twp.  v.  Unca- 
pher,  117  Pa.  353  ;  Fritsch  v.  Allegheny,  91  Pa.  226 ;  Mo- 
nongahela  City  v.  Fischer,  111  Pa.  9 ;  Wame  v.  Nanticoke, 
106  Pa.  373;  Readdy  v.  Shamokin  Borough,  187  Pa.  92; 
Merriman  v.  Phillipsburg  Borough,  158  Pa.  78 ;  Rick  v.  City 
of  Wilkes-Barre,  9  Pa.  Superior  Ct.  399;  Kauffman  v.  Harris- 
burg,  204  Pa.  26. 

OpiNioiSf  BY  PoBTER,  J.,  October  17, 1904 : 

The  plaintiff  brought  this  action  to  recover  damages  for  in- 
juries alleged  to  have  been  suffered  through  a  fall  caused  by 
her  stepping  into  a  hole  in  the  sidewalk  upon  a  street  in  the 
built-up  part  of  the  defendant  borough.  The  sidewalk  had 
originally  been  paved  up  to  the  fence  line,  but  the  municipal 
authorities  had  required  the  property  owners  to  move  the  fence 
back  about  two  feet,  which  left  within  the  lines  of  the  new 
sidewalk  space  a  strip  about  two  feet  wide  depressed  to  con- 
siderable depth  below  the  general  level  of  the  sidewalk.  This 
space  had  been  partially  filled  in,  with  cinders  and  other  mat^ 
rials,  but  at  the  point  where  the  plaintiff  was  injured  there  had 
been  suffered  to  remain  for  over  a  year  a  depression  about 
eight  inches  deep  which  extended  into  the  sidewalk  a  distance 
of  two  feet.  The  plaintiff  was  walking  along  the  street  lead- 
ing her  child,  snow  had  recently  fallen  to  a  considerable  depth 
and  a  narrow  path  had  been  beaten  down  through  the  snow  by 
pedestrians.  The  plaintiff  permitted  the  child  which  she  was 
leading  by  the  hand  to  walk  in  the  track  beaten  through  the 
snow,  she  herself  walking  on  the  sidewalk  by  the  side  of  said 
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path.  The  drifting  snow  had  filled  up  and  thus  concealed  from 
view  the  depression  in  the  sidewalk,  and  the  plaintiff  stepped 
into  it,  fell  and  was  injured.  The  defect  in  the  sidewalk  was 
not  at  a  street  intersection,  and  the  evidence  was  of  such  a 
character  as  to  justify  a  finding  that  there  was  nothing  upon 
the  ground  to  indicate  to  plaintiff  the  danger  which  threatened 
those  using  the  sidewalk,  the  depression  being  filled  with  snow. 
The  character  of  the  defect  and  the  long  period  during  which 
it  had  been  permitted  to  remain  in  the  sidewalk  were  sufficient 
to  justify  a  finding  of  negligence  on  the  part  of  the  borough. 
The  circumstances  were  not  such  as  to  warrant  the  court  in 
declaring  as  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  the  case  was  for  the  jury  :  Kellow  v. 
Scranton,  195  Pa.  134;  Kauffman  v.  Harrisburg,  204  Pa.  26. 
The  judgment  is  affirmed. 

MOBRISON,  J.,  dissenting : 

After  a  most  careful  examination  of  the  evidence  in  this 
case,  I  find  myself  unable  to  agree  with  the  majority  of  the 
court  that  there  was  sufficient  evidence  to  justify  a  finding  of 
negligence  on  the  part  of  the  borough.  In  addition  to  this,  I 
think  the  evidence  clearly  establishes  contributory  negligence 
on  the  part  of  the  plaintiff.  The  declaration  alleges  a  defect 
in  the  street.  The  evidence  does  not  show  any  defect  in  the 
paved  portion  of  the  street,  nor,  as  I  understand  it,  does  it 
show  any  defect  in  the  sidewalk  or  footway,  provided  for  pe- 
destrians. The  distance  from  the  curb  to  the  fence,  along  the 
street  line,  was  ten  feet.  From  the  curb  to  the  inner  edge  of 
the  flagstone  walk  was  two  feet,  and  the  walk  was  six  feet 
wide,  thus  leaving  a  space  between  the  outer  edge  of  the  side- 
walk and  the  line  fence  of  two  feet. 

The  undisputed  evidence  is  that  the  two  feet  space  between 
the  curb  and  the  stone  walk  was  smooth  and  level  with  the 
walk,  thus  giving  practically  a  smooth  and  safe  footway  eight 
feet  wide.  At  the  place  where  the  plaintiff  was  injured  a  foot 
walk  about  two  feet  wide  led  through  the  gate  from  the  house 
of  Mrs.  Lyons  and  it  joined  the  walk  in  question,  at  right  an- 
gles, from  five  to  eight  inches  lower  than  the  borough  flag- 
stone walk.  The  plaintiff  alleges  that  she  was  walking  along 
the  borough  walk  and  stepped  off  and  fell  at  the  point  where 
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the  two  walks  corae  together,  and  that  the  &11  fractured  her 
kneepan. 

It  seems  very  plain  that  the  two  foot  strip  between  the  side- 
walk and  the  fence  had  never  been  prepared  and  was  not  in- 
tended for  the  use  of  pedestrians.  At  the  time  of  the  accident 
the  walk  and  the  space  between  it  and  the  fence  were  covered 
with  fresh  snow,  but  there  was  a  path  beaten  by  pedestrians 
along  the  sidewalk  which  the  plaintiff  and  her  boy  were  passing 
over.  The  boy  walked  in  this  path,  but  the  plaintiff  saw  fit  to 
walk  outside  of  it,  in  the  untracked  snow,  and  by  so  doing  she 
stepped  off  the  sidewalk  at  the  place  where  the  Lyons's  walk 
joined  it,  and  this  is  the  sole  alleged  cause  of  her  injury. 

The  opinion  of  the  court  treats  the  two  foot  strip  next  the 
fence  as  a  part  of  the  sidewalk.  As  I  understand  the  evidence, 
this  strip  of  ground  was  wholly  outside  of  the  sidewalk  pro- 
vided for  the  use  of  pedestrians.  It  therefore  seems  very  clear 
that  the  plaintiff  fell  because  she  went  out  of  the  beaten  path 
into  the  new  fallen  snow  and  carelessly  stepped  off  the  side- 
walk. In  my  opinion,  the  borough,  having  provided  a  safe, 
smooth  foot  walk  eight  feet  in  width  from  its  outer  edge  to 
the  curb,  ought  not  to  be  held  guilty  of  negligence  because  the 
ground  between  this  walk  and  the  fence  was  a  few  inches  lower 
than  the  walk.  If  the  plaintiff  had  been  guided  by  the  beaten 
path  in  the  snow,  the  accident,  as  she  describes  it,  could  not 
have  happened.  In  addition  to  this,  if  she  had  observed  the 
curb  line  and  the  fence  and  had  walked  a  reasonable  distance 
from  the  fence,  the  accident  could  not  have  happened.  To  me, 
it  seems  very  clear  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  walking  so  near  the  fence  and  outside  of  the 
beaten  path. 

As  I  understand  the  undisputed  facts  in  this  case,  I  am  un- 
able to  see  that  the  cases  of  Kellow  v.  Scranton,  195  Pa.  134, 
and  Kauff man  v.  Harrisburg,  204  Pa.  26,  are  in  point.  The 
fii'st  was  a  case  of  a  decided  depression  in  the  street  pavement 
and  the  plaintiff  while  walking  along  this  pavement  stepped 
into  the  depression,  at  the  time  covered  with  snow  and  slush, 
and  she  was  permitted  to  recover.  The  second  case  was  a  de- 
pression in  the  sidewalk  and  the  plaintiff  was  walking  thereon, 
as  she  had  a  right  to  do,  when  she  was  injured. 

In  my  opinion  the  doctrine  of  the  following  cases  clears  Uie 
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defendant  of  negligence  under  the  facts  in  the  present  case : 
Stackhouse  v.  Vendig  &  Co.,  166  Pa.  682 ;  Mason  v.  Phila., 
205  Pa.  177 ;  Seddon  v.  Bickley,  168  Pa.  271 ;  Canavan  v.  OU 
City,  183  Pa.  611 ;  Heister  v.  Fawn  Twp.,  189  Pa.  268 ;  King 
V.  Thompson,  87  Pa.  366 ;  Guinter  v.  Williamaport,  208  Pa. 
687  ;  Martin  v.  Williamsport,  208  Pa.  690. 
I  would  reverse  the  judgment. 


Ruane  v.  Murray,  Appellant. 

Principal  and  agent — Secret  agreement — Notice — Liquor  law. 

One  who  procures  and  actively  assists  another  to  carry  on  a  business 
in  lus  or  her  name  and  holds  her  or  him  out  to  the  public  as  the  responsible 
proprietor  is  bound  by  any  contract  which  that  other  may  make  on  his 
or  her  behalf,  with  a  third  party  who  has  no  knowledge  of  the  secret  ar- 
rangements between  them.  This  is  applicable  to  the  owner  of  a  liquor 
license  who  permits  another  to  trade  independently  under  the  license, 
although  the  licensee  is  held  out  as  the  responsible  owner  of  the  business. 

Argued  Jan.  16, 1904.  Appeal,  No.  66,  Jan.  T.,  1904,  by  de- 
fendant, from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1902, 
No.  18,  on  verdict  for  plaintiff  in  case  of  Patrick  Ruane  v. 
Maria  Murray.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  wages.     Before  Whbaton,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows  : 

[Now,  that  being  the  case,  if  you  shall  find  this  young  man 
to  have  been  innocent,  and  I  recall  no  testimony  which  in  my 
judgment  would  warrant  you  in  finding  that  he  had  any  knowl- 
edge of  the  fact  that  there  had  been  any  such  agreement  as 
the  defendant  testifies  to  in  this  case  as  between  herself  and 
her  son  and  Fleming  in  March,  1900,  then  I  say  to  you  that 
as  to  this  plaintiff  this  man  John  Fleming  at  the  time  he  hired 
the  plaintiff  was  in  that  place  as  the  manager  or  agent  of  the 
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defendant,  Mrs.  Murray,  and  not  as  her  tenant.  To  hold 
otherwise,  to  hold  that  he  was  there  as  a  tenant,  would  be  to 
give  effect  to  an  unlawful  bargain  to  the  detriment  of  an  in- 
nocent  third  party,  and  as  I  have  already  said  to  you,  the  law 
will  not  do  that,  nor  will  it  allow  such  a  contract  to  be  carried 
out  to  the  extent  of  having  such  effect.  So  that  you  will 
come  down  then  to  this  proposition,  he  was  there  in  the  place 
of  Mrs.  Murray  as  her  manager,  or  as  her  agent.  If  fi*om  the 
time  that  bargain  was  made  between  her  and  Fleming  she  did 
not  receive  the  profits  of  that  business,  it  was  because  of  this 
unlawful  bargain.] 

Next,  did  John  Fleming  have  the  right  to  hire  him  (the 
plaintiff)  ?  If  he  did  not  have  the  right  to  hire  him  in  the  first 
place,  did  Mrs.  Murray  see  him  there  frequently  enough  and 
often  enough  to  know  that  he  was  there  acting  in  that  business 
as  a  bartender,  and  to  know  what  he  was  receiving  as  a  bar- 
tender, and  did  she  ratify  by  permitting  him  to  remain  there  for  a 
period  of  a  year  and  seven  months  the  bargain  which  John 
Fleming  made  with  him  ?  In  addition  to  that,  was  he  there 
as  an  innocent  party?  Did  he  have  knowledge  during  the 
time  for  which  he  claims  wages  that  the  business  was  being 
run  in  an  unlawful  way  by  John  Fleming,  that  it  was  not  the 
business  of  Mrs.  Murray,  but  was  John  Fleming's  business 
and  was  being  run  under  her  license  by  John  Fleming ;  in 
other  words  was  he  an  active  participant  knowingly  in  an  il- 
legal attempt  to  evade  the  liquor  law  ?  As  I  say  to  you,  I  re- 
call no  testimony  in  the  case  which  would  warrant  a  finding 
that  he  was  anything  but  an  innocent  party  there.]  [2] 

Verdict  and  judgment  for  plaintiff,  for  f893.17.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1,  2)  above  instructions, 
quoting  them. 

John  McQahren^  vrith  him  P.  A.  O'Boyle^  for  appellant,  cited : 
Fowler  v.  Bank,  72  Pa.  456 ;  Badgley  v.  Beale,  3  Watts,  268 ; 
Hoffman  v.  McMullen,  83  Fed.  Repr.  872 ;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  178. 

John  T.  Lenahan^  with  him  James  Murray^   for  appellee, 
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cited ;  Maybin  v.  Coulon,  4  Yeates,  24 ;  Mitchell  v.  Smith,  1 
Binney,  110;  Holt  v.  Green,  73  Pa.  198;  Martachowski  v. 
Orawitz,  14  Pa.  Superior  Ct  176  ;  Youghiogheny  Iron  &  Coal 
Co.  V.  Smith,  66  Pa.  340  ;  Hall  v.  White,  123  Pa.  95 ;  Hubbard 
V.  Tenbrook,  124  Pa.  291. 

Opinion  by  Pobter,  J.,  October  17, 1904 : 

The  plaintiff  brought  this  action  to  recover  a  balance  alleged 
to  be  due  for  wages  as  a  barkeeper  in  a  licensed  saloon,  from 
September  18,  1900  until  June  19,  1902.  The  appellant  did 
not  deny  that  the  plaintiff  had  rendered  the  services  at  the 
saloon  in  question  but  she  asserted  that  she  had  no  interest  in 
the  business,  had  not  employed  the  plaintiff  nor  authoiized  his 
employment  by  any  other  person. 

The  saloon  in  question  had  been  the  property  of  the  husband 
of  defendant,  who  died  in  1897,  whereupon  the  license  was 
transferred  to  the  defendant,  and  the  saloon  was  from  that  time 
until  a  date  subsequent  to  the  period  during  which  the  services 
of  the  plaintiff  were  rendered  conducted  under  licenses  duly 
issued  annually  by  the  court  of  quarter  sessions  to  the  defend- 
ant The  defendant  offered  testimony  which  if  believed  es- 
tablished that  from  the  time  of  the  death  of  her  husband  the 
business  was  managed  for  her  by  her  brother,  John  Fleming, 
as  her  agent,  until  March,  1900,  when  she  entered  into  an  agree- 
meiit  with  Fleming  and  her  son,  under  the  terms  of  which  the 
business  was  to  be  conducted  under  the  license  in  her  name, 
but  Fleming  and  defendant's  son  were  to  take  the  profits  and 
pay  the  defendant  $60.00  a  month  as  rent  for  the  property ; 
that  Fleming  and  the  son  conducted  the  business  in  this  man- 
ner until  May,  1900,  when  the  son  retired  and  the  business  was 
subsequently  conducted  by  Fleming  under  the  same  arrange- 
ment ;  that  tlie  defendant  took  out  a  new  license  in  her  own 
name  for  the  year  1901  and  again  for  the  year  1902,  and  Flem- 
ing continued  to  conduct  the  business  under  the  license  in  the 
name  of  the  defendant  and  under  the  terms  of  the  agreement 
of  March,  1900,  until  October,  1902,  when  the  defendant  sold 
the  business  and  transferred  the  license  to  another  party.  There 
was  no  evidence  that  the  agreement  be f ween  the  defendant  on 
the  one  part  and  her  son  and  Fleming  upon  the  other  part,  was 
ever  made  public.    It  seems  to  have  remained  a  secret  one  be- 
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tween  the  parties.  This  is  probably  to  be  accounted  for  upon 
the  ground  that  the  whole  transaction  between  this  defendant 
and  her  relatives  involved  a  violation  of  law.  In  any  view  of 
the  evidence,  therefore,  the  defendant  was  permitting  a  saloon 
to  be  conducted  in  her  name,  and  actively  aided  Fleming,  in  so 
holding  her  out  to  the  public  as  the  responsible  party,  by  annu- 
ally applying  for  and  receiving  a  license  in  her  own  name,  and 
upon  each  application  for  license  she  deliberately  swore  that 
she  was  the  only  party  having  any  interest  in  the  business. 
One  who  procures  and  actively  assists  another  to  carry  on  a 
business  in  his  or  her  name  and  hold  her  or  him  out  to  the  pub- 
lic as  the  responsible  proprietor  is  bound  by  any  contract  which 
that  other  may  make  on  his  or  her  behalf,  with  a  third  party 
who  has  no  knowledge  of  the  secret  arrangements  between 
them.  The  defendant  had  by  her  positive  acts  clothed  Flem- 
ing with  apparent  authority  to  bind  her  by  contracts  within  the 
scope  of  that  particular  business,  and  if  Fleming,  when  he  em- 
ployed the  plaintiff,  represented  himself  to  be  acting  as  the 
agent  of  the  defendant,  she  was  bound  by  the  contract.  The  con- 
tract of  employment  of  the  plaintiff  was  not  dependent  upon  the 
unlawful  arrangement  between  the  defendant  and  Fleming,  and 
was  not  subject  to  its  taint.  Assuming  the  testimony  of  the 
defendant  to  be  true,  she  herself  had  created  conditions  which 
clothed  Fleming  with  authority  to  bind  her,  within  the  scope 
of  the  business,  by  a  contract  with  an  innocent  third  party  who 
dealt  upon  the  faith  of  such  authority,  and  without  notice  of 
the  secret  agreement. 

There  was  a  conflict  of  testimony  as  to  whether  Fleming,  in 
dealing  with  the  plaintiff,  had  represented  that  he  was  acting 
for  himself  or  as  agent  for  the  defendant.  Under  instructions 
of  which  there  is  no  just  ground  of  complaint,  the  jury  deter- 
mined this  question  in  favor  of  the  plaintiff.  The  jury  found 
also  that  the  plaintiff  had  no  knowledge  of  the  secret  agree- 
ment between  the  defendant  and  Fleming.  Those  questions 
being  determined  adversely  to  the  defendant,  nothing  further 
was  required  to  fix  her  liability. 

The  judgment  is  affirmed. 
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Commonwealih  ex  rel.  v.  Keeper  of  County  Prison. 

Habeas  corpus — Witnesses  to  petUion — Defective  petition — Amendment — 
Act  of  February  18,  1785,  2  Sm.  L.  275. 

A  defect  in  a  petition  for  habeas  corpus  in  that  it  was  not  attested  and 
subscribed  by  two  witnesses  who  were  present  at  the  delivery  of  the  same, 
as  provided  by  section  1  of  the  Act  of  February  18,  1785,  2  Sm.  L.  275, 
may  be  cured  by  amendment. 

Habeas  corpus — Jurisdiction  of  Superior  Court — Delay  of  trial. 

The  legislature  in  conferring  power  and  authority  upon  the  Superior 
Court  "when  and  as  often  as  there  may  be  occasion  to  issue  writs  of  habeas 
corpus  returnable  to  the  same  court,"  did  not  contemplate  the  exercise  of 
the  jurisdiction  in  such  manner  as  to  hinder  ^  delay  the  trial  of  pending 

indictments. 

-t. 

Rule  to  show  cause  why  writ  of  habeas  corpus  should  not 
issue. 
Superior  Court,  Memorandum  Docket  No.  1,  No.  166. 

Pbr  Curiam,  October  10, 1904 : 

It  is  objected  that  the  petition  is  not  in  proper  form  because  it 
is  not  attested  and  subscribed  by  two  witnesses  who  were  present 
at  the  delivery  of  the  same,  as  provided  by  section  one  of  the 
Act  of  February  18,  1785,  2  Sm.  L.  276.  This  defect  would  be 
curable  by  amendment,  and  if  it  constituted  the  sole  objection 
to  the  issuing  of  the  writ,  we  would  not  dismiss  the  petition 
without  giving  the  relator  an  opportunity  to  have  the  amend- 
ment made.  But  there  is  a  more  serious  objection  to  the 
awarding  of  the  writ  at  this  time  by  our  court. 

It  appears  that  the  relator  is  held  to  answer  four  indict- 
ments and  that  the  questions  which  she  raises  have  been  the 
subject  of  adjudication  in  the  court  where  the  indictments  are 
pending.  Moreover,  these  indictments  are  on  the  list  for  trial 
on  October  13th.  It  is  to  be  observed  further  that  it  is  not 
claimed  that  they  do  not  charge  indictable  offenses,  nor  that  the 
court  in  which  they  are  pending  is  without  jurisdiction.  If 
we  were  to  award  the  writ,  it  would  be  necessary  also  to  issue 
a  writ  of  certiorari  to  bring  up  the  records  of  the  oyer  and 
terminer  in  the  cases  mentioned  in  the  petition  and  answer : 
Com.  V.  Superintendent  of  County  Prison,  97  Pa.  211.  The 
result  would  probably  be  to  delay  the  trial  of  the  indictments. 
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We  think  it  clear  that  the  legislature,  in  conferring  power 
and  authority  upon  the  Superior  Court  "  when  and  as  often  as 
there  may  be  occasion  to  issue  writs  of  habeas  corpus  return- 
able to  the  said  court "  did  not  contemplate  the  exercise  of  the 
jurisdiction  in  such  manner  as  to  hinder  or  delay  the  trial  of 
the  pending  indictments.  This  would  seem  to  be  contrary  to 
the  letter  as  well  as  the  spirit  of  the  sixth  section  of  the  act  of 
1786,  as  that  section  has  been  construed  in  Com.  ex  rel.  v. 
Sheriff,  7  W.  &  S.  108. 

As  the  case  now  stands,  we  conclude  that  the  circumstances 
are  not  such  as  require  or  would  justify  interference  by  us 
with  the  trial  of  the  indictments,  even  though  the  technical 
objection  to  the  form  oithe  petition  were  removed.  Of  course 
we  express  no  opinion  upon  the  errors  alleged  to  have  been 
committed  by  the  court  below  in  refusing  to  quash  the  indict- 
ment ;  they  will  properly  be  reviewable  upon  appeal,  in  case  an 
adverse  judgment  is  obtained  against  her  in  the  court  below. 
Therefore  the  rule  to  show  cause  will  be  discharged,  without 
prejudice  however  to  the  right  of  the  relator  to  renew  her 
application  if  occasion  therefor  shall  arise  in  the  future,  and 
to  that  end  the  petition  is  retained. 

Rule  discharged. 


Richardson^  Appellant,  v.  Morris. 

Ejectment — Defenses^Purchase  of  outstanding  claims. 

An  owner  of  land  may  fortify  his  possession  by  purchasing  outstanding 
claims  and  procuring  as  many  conveyances  as  he  deems  sufficient,  and 
when  it  is  attempted  to  eject  him  he  may  defend  under  any  or  all  of  the 
titles  which  he  has  thus  acquired. 

Evidence — Parol  evidence—Written  article  of  agreement — Lost  paper. 
Where  a  written  article  of  agreement  has  been  lost,  it  is  competent  to 
prove  its  contents  by  parol. 

Ejectment— Evidence — Conflicting  testimony— Question  for  jury. 

In  an  action  of  ejectment  testimony  as  to  the  location  of  the  line  be- 
tween the  properties  of  the  litigants,  according  to  the  various  conve3rance8 
under  which  the  parties  claimed,  was  conflicting.  There  were  no  ancient 
monuments  upon  the  ground.  The  surveyors  who  testified  in  the  interests 
of  the  parties,  respectively,  had  attempted  to  locate  the  line  by  measuring 
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from  monuments  located  some  distance  from  the  property,  and  the  results 
were  not  the  same  when  different  monuments  were  selected.  Held,  that  the 
case  was  for  the  jury. 

Argued  Jan.  19, 1904.  Appeal,  No.  26,  Jan.  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T., 
1900,  No.  656,  on  verdict  for  defendant  in  case  of  H.  R.  Rich- 
aixlson  V.  Morris  V.  Morris.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  Smith,  Porter,  Morrison  and  Henderson,  J  J.  Af- 
firmed. 

Ejectment  for  land  in  the  second  ward  of  the  city  of  Scran- 
ton.    Before  Edwards,  P.  J. 

At  the  trial  the  following  offer  was  made  by  defendant : 

The  counsel  for  the  defendant  propose  to  prove  by  the  wit- 
ness on  the  stand  that  in  1870  he  was  the  owner  under  a  land 
contract,  for  which  he  has  made  diligent  search  and  cannot  now 
find,  but  which  he  is  prepared  to  state  the  contents  of,  of  the 
whole  of  the  land  in  the  so-called  Knickerbocker  plot,  includ- 
ing the  land  of  Richardson  and  Morris  both,  and  the  land  in 
dispute  ;  that  he  sold  under  contract  to  Davenport  thirty-five 
feet  in  the  rear ;  that  a  barn  was  constructed  thereon  up  to 
that  line ;  that  Davenport  went  into  possession  of  the  lot  now 
occupied  by  Morris  under  the  contract  with  the  witness  which 
is  now  lost,  but  which  he  is  prepared  to  state  the  contents  of, 
having  a  frontage  of  thirty  feet  in  front,  thirty-five  feet  in  the 
rear ;  that  the  hotel  and  the  barns  were  then  standing  thereon 
just  as  they  are  to-day.  To  be  followed  by  evidence  of  the 
court  records  showing  a  levy  and  sale  of  the  interest  of  the 
witness  in  this  contract,  and  the  purchase  by  Howell,  Bevan 
and  King  of  his  interest  under  this  contract,  in  1874,  just  be- 
fore the  contract  between  Howell,  Bevan  and  King  and  Daven- 
port in  August,  1874,  and  to  also  show  that  after  Davenport 
obtained  this  contract  from  Howell,  Bevan  and  King  he  con- 
tinued in  the  possession  of  the  lot  of  which  he  took  possession 
under  his  contract  with  the  witness,  and  of  the  size  which  they 
had  agreed  upon,  namely,  thirty  feet  in  front  and  thirty-five 
in  the  rear,  and  occupied  the  buildings  then  standing  upon  the 
same  until  he  was  sold  out  by  the  sheriff  under  the  proceedings 
already  offered  in  evidence. 

Mr.  Price :  The  counsel  for  the  plaintiff  object  to  the  offer 
Vol.  xxvi— 13 
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because  it  is  an  attempt  by  parol  to  contradict  a  deed  of  King 
and  others  to  Davenport ;  it  is  immaterial  and  irrelevant. 

The  Court :  The  objection  is  overruled  and  the  evidence  is 
admitted.  Of  course  the  question  of  the  effect  of  some  of  the 
testimony  will  be  for  the  court,  but  I  think  it  is  admissible. 
Exception.  [1] 

Joseph  Davenport,  a  witness  on  the  stand :  "  Q.  Was  there 
any  change  in  the  size  of  the  lot  that  you  took  possession  of 
after  you  made  your  contract  with  Howell,  Bevan  and  King, 
and  the  size  of  the  lot  that  you  took  possession  of  under  James 
Armstrong  ?    A.  No,  sir ;  all  the  same  lot." 

Mr.  Price :  That  is  objected  to,  and  we  move  to  have  it 
stricken  out,  because  it  is  in  contradiction  of  the  Howell  and 
King  deed. 

The  Court :  I  overrule  the  objection.  I  think  they  have  a 
right  to  show  what  time  they  went  into  possession.  Excep- 
tion. [2] 

Joseph  Davenport,  a  witness  for  plaintiff,  on  the  stand. 

Mr.  Price :  The  counsel  for  the  plaintiff  propose  to  prove  by 
the  witness  on  the  stand  that  while  there  was  a  sheriff's  sale  of 
the  property  in  1876,  he  (the  witness)  still  continued  to  pay 
the  interest  on  the  loan  to  Beaumont ;  that  the  agreement  be- 
tween him  and  Beaumont  was  that  the  property  was  to  be 
deeded  to  him  on  payment  of  the  principal ;  that  he  I'emained 
in  possession  as  the  owner  up  to  1891. 

Judge  Vosburg :  We  object  to  the  offer  as  irrelevant,  incom- 
petent and  immaterial,  the  offer  being  to  show  merely  a  verbal 
agreement  which  could  not  affect  the  title  in  any  way. 

The  Court :  I  will  sustain  the  objection. 

Exception.  [8] 

Mr.  Scragg :  The  counsel  for  plaintiff  propose  to  prove  by 
the  witness  on  the  stand  that  he  is  the  party  who  built  the  hotel 
now  occupied  by  Mr.  Morris ;  that  at  the  time  he  built  it  he 
was  not  sure  where  the  lines  of  his  land  were  ;  that  after  he 
built  it  he  ascertained  that  he  was  over — that  the  building  that  he 
erected  was  over  on  the  Richardson  land ;  that  thereupon  he  and 
Richardson  agreed  to  adjust  the  matter  by  the  witness  taking 
a  lease  from  Richardson  of  this  land  where  the  building  was 
over  the  line  of  the  witness's  property ;  that  at  the  time  Rich- 
ardson went  into  possession  of  his  land  as  proved  in  this  case, 
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he  had  a  conversation  with  the  witness  on  the  stand  claiming 
that  the  hotel  building  now  occupied  by  Morris  was  over  on 
the  Richardson  land. 

Judge  Vosburg :  The  counsel  for  the  defendant  object  to  the 
offer  first,  as  not  rebuttal ;  second,  as  repetition ;  third,  as  being 
incompetent,  both  conversations  being  alleged  to  have  occurred 
at  a  period  when  the  witness  had  no  interest  or  title  to  the  land, 
or  any  part  of  it.  It  is  objected  to  generally  as  incompetent, 
immaterial  and  irrelevant. 

The  Court :  This  substantially  is  the  same  offer  as  has  al- 
ready  been  ruled  upon.    The  objection  is  sustained. 

Exception.  [4] 

The  court  charged  in  part  as  follows : 

[This  jury  can  evidently  see  that  the  dispute  here  is  as  to  the 
exact  line  between  Mr.  Richardson's  and  Mr.  Morris's  land,  and 
where  is  the  true  location  of  that  line  ?  Has  Mr.  Richardson 
all  the  land  that  he  is  entitled  to  by  his  deed  ?  Has  Mr. 
Morris  all  the  land  that  he  is  entitled  to  by  his  conveyances  ? 
If  we  take  the  testimony  of  Mr.  Stevenson  it  may  be  that  the 
jury  would  be  justified  in  deciding  that  the  Morris  land  en- 
croaches upon  the  Richardson  land  and  that  the  contention  of 
the  plaintiff  is  correct  in  this  case,  and  that  the  plaintiff  ought 
to  have  a  verdict  at  your  hands  for  the  land  as  described  in  the 
praecipe  and  in  the  writ  in  this  case.  If,  on  the  other  hand, 
you  should  consider  Mr.  Dunning's  testimony  and  some  other 
testimony  of  a  like  character,  outside  of  the  question  now  of 
adverse  possession,  you  would  have  the  right  to  come  to  the 
conclusion  that  Mr.  Morris  has  no  more  land  than  he  is  entitled 
to  by  law  and  his  title  papers.]  [5] 

[The  evidence  of  title  on  both  sides  has  been  offered  to  you. 
The  title  of  Mr.  Morris,  the  defendant,  is  the  first  in  the  order 
of  time  so  far  as  it  comes  from  a  common  source.  According 
to  the  deeds,  the  old  deeds,  Mr.  Morris  or  the  parties  who 
owned  the  land  before  him  had  thirty  feet  in  front.  It  does 
not  give  the  distance  by  quantity  in  the  rear,  it  does  not  say 
thirty  feet  in  front  and  thirty  feet  in  the  rear,  but  it  gives  cer- 
tain courses  and  distances,  and  the  c<mtention  of  the  plaintiff 
in  the  case  is,  that  carrying  out  the  calls  in  the  courses  and 
distances,  it  must  necessarily  for  mathematical  reasons  be  only 
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thirty  feet  ia  the  rear.  At  any  rate  it  is  in  evidence  that  the 
first  title,  so  far  as  the  defendant  is  concerned,  gives  him  thirty 
feet  in  front,  and  then  the  Richardson  title  gives  all  that  the 
grantor  had  left  whatever  it  was — I  foi-get  now  whether  the 
distance  is  given  in  the  deeds  or  not,  eighty-five  feet — ^he  is  en- 
titled to  all  the  land  that  is  left  and  belonged  to  his  grantor. 
It  is  often  difficult  to  decide  from  the  papers  themselves  how 
much  land  a  person  takes,  and  you  may  find  that  difficulty  in 
this  case ;  therefore  surveyors  are  called  in,  and  they  get  pos- 
session of  the  deeds  and  they  go  upon  the  ground  and  they 
make  a  survey,  and  they  look  upon  the  ground  and  see  if  they 
can  find  any  monuments  so  as  to  enable  them  to  ascertain  where 
the  true  line  between  the  land  in  question  is,  or  where  the  lines 
are  of  that  land  and  of  contiguous  land  and  all  land  that  is  in 
the  same  warrant  or  that  can  be  surveyed  back  to  the  same  start- 
ing point.  That  is  the  business  of  a  surveyor,  first  to  ascertain 
the  lines  of  lands  and  the  quantity  within  the  lines,  and  the 
way  he  does  that  is  to  make  the  conveyances,  tracing  them 
backwards  or  forwards  from  the  commonwealth  down  or  up  to 
a  certain  point  and  to  locate  the  ground  and  to  see  if  they 
can  find  any  land  marks  of  any  kind,  any  monuments  either 
natural  or  artificial.]   [6] 

[You  notice  the  different  standpoints  from  which  the  two 
main  surveyors  have  approached  the  consideration  of  the  dis- 
pute in  this  case.  You  notice  that  Mr.  Dunning  takes  a  point 
on  West  Market  street  in  the  center  of  the  street  twenty-three 
feet  from  the  side  of  West  Market  what  is  known  by  us  now 
as  the  curb  line  of  the  street  and  not  from  the  building  line, 
and  he  runs  down  his  line  along  what  is  known  bs  the  Dunning 
property,  that  is  the  property  between  the  Richardson  property 
and  West  Market  street,  and  by  starting  from  that  point  ac- 
cording to  the  figures  that  he  has  collected  together  and  ac- 
cording to  his  best  judgment,  what  is  the  result? 

The  result  is  that  there  is  a  difference  of  four  or  five  feet 
between  him  and  Mr.  Stevenson,  and  the  result  is  important, 
because  if  Mr.  Dunning's  starting  point  is  right  and  if  }iis  de- 
ductions are  correct  as  given  before  you,  it  leaves  Mr.  Morrises 
land  just  as  it  is  and  would  justify  the  jury  in  coming  to  the 
conclusion  that  there  has  been  no  encroachment  or  that  there 
is  no  encroachment  upon  the  land  of  Mr.  Richardson ;  that  is, 
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that  each  party  has  all  the  land  that  he  is  entitled  to  under  all 
of  their  conveyances.  I  understand  also  that  Mr.  Dunning 
started  from  another  recognized  comer,  which  I  think  is  one 
of  the  comers  of  the  old  certified  •line  of  one  of  the  lots  of 
Providence  township,  and  wormed  upwards  in  a  northerly  di- 
rection, and  while  his  testimony  was  not  absolutely  clear  upon 
that  point,  as  far  as  I  understand  it,  it  was  that  he  had  taken 
into  consideration  the  deeds  of  the  different  owners  along  the 
line,  working  up  in  that  direction  and  that  he  amved  at  the 
same  result.  Now,  take  again  Mr.  Stevenson's  testimony,  and 
I  must  say  that  the  surveyors  in  this  case  as  we  find  surveyors 
generally  are,  but  especially  the  witnesses  who  have  been  here, 
are  extremely  bright  and  intelligent  and  know  what  they  are 
talking  about — Mr.  Stevenson  goes  upon  the  stand  and  comes 
to  a  different  conclusion.  He  takes  the  old  conveyances,  he 
takes  the  Cottrell  deed,  the  Knickerbocker  deed  and  takes  all 
the  conveyances  from  the  starting  point  to  Mr.  Richardson  and 
to  Mr.  Moriis,  and  he  comes  to  the  conclusion  as  stated  by 
him  in  his  testimony  and  as  transcribed  by  him  upon  his  map, 
that  the  contention  of  the  plaintiff  is  correct,  and  that  Mr. 
Morris's  land  encroaches  to  a  more  or  less  extent  upon  the  land 
of  Mr.  Richardson,  the  amount,  of  course,  I  have  already 
stated  as  it  is  given  upon  the  map.]  [7] 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-4)  rulings  on  evidence,  quoting  the 
bill  of  exceptions  ;  (5-7)  above  instructions,  quoting  them. 

S.  B.  Price  and  John  F.  Scragg^  for  appellant. 

A.  A.  Vosburgy  with  him  Chas.  W.  Dawson  and  D.  J.  Davis j 
for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904  : 

An  owner  of  land  may  fortify  his  possession  by  purchasing 
outstanding  claims  and  procuring  as  many  conveyances  as  he 
deems  suflScient,  and  wHen  it  is  attempted  to  eject  him  he  may 
defend  under  any  or  all  of  the  titles  which  he  has  thus  ac- 
quired. The  mere  fact  that  Joseph  Davenport,  the  predeces- 
sor in  title  of  the  defendant,  had  accepted  a  conveyance  from 
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Howell,  Bevan  &  King,  did  not  preclude  the  defendant  from 
showing  that  Davenport  had  an  older  and  better  title,  acquired 
through  his  article  of  agreement  with  James  Armstrong.  The 
written  article  of  agreement  between  Armstrong  and  Daven- 
port having  l)een  lost,  it  was  competent  to  prove  its  contents 
by  parol :  Diehl  v.  Emig,  65  Pa.  320 ;  Hemphill  v.  McClim- 
ans,  24  Pa.  367 ;  Logan  v.  Gardner,  186  Pa.  688 ;  Gorgas  v. 
Hertz,  150  Pa.  538.  The  first  and  second  specifications  of  er- 
ror are  without  merit. 

The  rejection  of  the  offers  of  testimony  which  are  the  sub- 
jects of  the  third  and  fourth  specifications  of  error  worked  no 
injury  to  the  cause  of  the  plaintiff,  whether  the  evidence  was 
competent  or  otherwise.  The  purpose  of  both  of  said  offers 
was  to  lay  ground  for  the  introduction  of  evidence  as  to  a  con- 
versation between  Davenport,  the  witness,  and  Richardson, 
the  plaintiff.  This  witness  had  already  been  examined  and 
testified,  notwithstanding  the  objection  of  the  defendant,  as  to 
the  very  matter  with  regard  to  which  it  was  again  proposed  to 
interrogate  him.  He  had  testified  that  after  Richardson  had 
the  property  surveyed  he  spoke  to  the  witness  about  his  being 
over  the  line,  whereupon  tiie  witness  said :  *'  If  I  am  I  will 
make  it  right  to  you  one  way  or  the  other.  I  told  him  I  would 
give  him  a  couple  of  feet  at  the  back  for  a  foot  in  the  front" 
But  there  was  nothing  in  the  testimony  whidh  could  be  tor- 
tured into  an  admission  that  Davenport's  possession  extended, 
or  that  he  believed  it  extended,  over  the  true  line  between  the 
properties.  He  testified  that  Richardson  asked  him  something 
about  accepting  a  lease  for  the  strip  of  ground,  but  that  he, 
Davenport,  had  agreed  to  nothing ;  "  I  said  I  will  get  it  sur- 
veyed and  we  will  make  some  settlement  about  it ;  that  is 
what  I  told  him."  Davenport  never  got  the  property  sur- 
veyed, and  there  never  was  any  agfreement  between  them.  The 
third  and  fourth  specifications  of  error  are  dismissed. 

The  testimony  as  to  the  location  of  the  line  between  the 
properties,  according  to  the  various  conveyances  under  which 
the  parties  claimed,  was  conflicting.  There  were  no  ancient 
monuments  upon  the  ground.  The  surveyors  who  testified  in 
the  interests  of  the  parties,  respectively,  had  attempted  to  lo- 
cate the  line  by  measuring  from  monuments  located  some  dis- 
tance from  the  property,  and  the  results  were  not  the  same 
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when  different  monuments  were  selected.  The  appellant  has 
not  printed  the  deeds  which  were  offered  in  evidence ;  the  ar- 
ticle of  agreement  between  Howell  and  others  and  Joseph 
Davenport,  which  is  printed  in  the  appendix,  would  not  have 
warranted  the  court  in  declaring  as  matter  of  law  that  the  line 
between  the  property  of  the  defendant  and  that  of  the  plaintiff 
was  parallel  to  the  line  between  the  former  and  lands  of 
Vaughn,  for  that  paper  gives  the  bearing  of  only  one  line  in 
the  entire  description ;  we  certainly  would  not  be  warranted, 
upon  such  a  presentation  of  the  case,  in  determining  that  the  ac- 
tion of  the  court  below  in  submitting  the  question  of  the  lo- 
cation of  the  line  to  the  jury  was  erroneous.  The  instructions 
under  which  this  question  was  submitted  to  the  jury  were  sub- 
stantially correct,  and  all  the  assignments  of  error  are  dis- 
missed. 
The  judgment  is  affirmed. 


Spring  Brook  Lumber  Company,  Appellant,  v.  Watkins. 

Mechanics'  liens—Contract-^ovenant  against  liens — Waiver  of  covenant, 
A  building  contract  containing  a  covenant  against  liens  was  filed  in  the 
office  of  the  prothonotary .  After  this  was  done  the  contractors  ordered  of  the 
plaintiff  certain  material,  and  one  load  was  delivered,  when  the  plaintiff 
discovered  that  the  contract  containing  the  covenant  against  liens  had 
been  filed,  and  thereupon  refused  to  furnish  further  material.  The  plain- 
tiff also  notified  the  owner  that  the  material  would  not  be  furnished  to  the 
contractors.  Plaintiff  offered  testimony  which  tended  to  show  that  the 
defendant  entered  into  an  agreement  with  the  plaintiff  that  the  latter 
should  f umi^  the  material  as  ordered  by  the  contractors,  and  charge  it  to 
the  defendant  "on  the  credit  of  the  building."  The  plaintiff  furnished  the 
material,  which  was  used  in  the  building.  It  was  charged  to  the  defendant, 
and  a  lien  was  filed  for  the  balance  unpaid.  Held,  that  the  testimony  of- 
fered by  plaintiff,  if  true,  established  a  new  independent  contract  in  the 
nature  of  an  original  undertaking,  and  that  it  was  for  the  jury  to  determine 
upon  the  conflicting  evidence  whether  such  a  new  contract  had  been  made. 
The  power  of  an  owner  to  make  contracts  is  not  exhausted  when  he  has 
with  one  party  entered  into  an  agreement  which  contains  a  covenant  against 
liens;  he  may  make  new  contracts  with  other  parties  and  if  he  does,  so  he 
may  be  caUed  upon  to  perform. 

Argued  Jan.  20,  1904.     Appeal,  No.  57,  Jan.  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T., 
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1900,  No.  776,  on  verdict  for  defendant  in  case  of  Spring  Brook 
Lumber  Company  v.  James  E.  Watkins.  Before  Rice,  P.  J., 
Beavee,  Orlady,  Porter,  Morrison  and  Henderson,  JJ. 
Reversed. 

Scire  facias  sur  mechanic's  lien.  Before  Wband,  J.,  specially 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
The  court  gave  binding  instructions  for  defendant. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Hrror  assigned  was  in  giving  binding  instructions  for  defend- 
ant. 

J.  W.  Carpenter^  with  him  Thomas  F,  Wells,  for  appellant. — 
This  case  is  controlled  by  Camden  Wood  Turning  Company  v. 
Malcolm,  190  Pa.  62. 

The  agreement  between  the  lumber  company  and  Watkins, 
followed  by  the  delivery  of  lumber  on  the  strength  of  it,  created 
a  personal  obligation  which  was  sufiScient  to  support  an  action 
of  assumpsit.  But  it  was  more — ^it  was  a  distinct  pledge  of 
the  building  as  security  for  the  lumber. 

And  the  plaintiff  did  charge  to  him  such  lumber  as  was  fur- 
nished after  that.  And  having  so  furnished  it,  and  it  having 
been  used  in  the  construction  of  tbe  building,  the  presumption 
is  that  it  was  furnished  on  the  credit  of  it :  Hommel  v.  LfCwis, 
104  Pa.  465;  Noar  v.  Gill,  111  Pa.  488. 

Where  a  party  to  a  contract  or  transaction  induces  another 
to  act  upon  the  reasonable  belief  tliat  he  will  waive  certain 
rights  or  terms,  he  will  be  estopped  to  insist  upon  such  rights 
or  terms,  to  the  injury  of  the  one  misled  by  his  conduct: 
Waters  v.  Wolf,  2  Pa.  Superior  Ct.  200. 

Upon  the  question  of  naming  the  contractors,  it  has  been  de- 
cided that  even  in  case  of  a  contract  for  the  erection  of  a  build- 
ing, where  the  materials  furnished  were,  by  the  direction  of 
the  owner,  charged  to  a  firm  as  contractors,  but  who  it  was 
disclosed  by  the  evidence  were  not  actually  contractors,  that 
the  lien  was  properly  filed  omitting  the  alleged  contractors  and 
naming  the  owner  as  such :  Herbert  v.  Patterson,  13  W.  N.  C. 
126. 
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M.  J.  Martin^  of  O'Brien  ^  Martin^  for  appellee. — This  is 
not  a  case  where  the  contractor  was  unable  or  unwilling  to 
complete  his  contract  as  stated  by  the  court  below,  nor  is  it  a 
case  of  insolvent  contractor  as  appears  in  the  case  of  Camden 
Wood  Turning  Company  v.  Malcolm,  190  Pa.  62,  cited  by  the 
appellant. 

We  submit  that  McCay's  App.,  37  Pa.  125,  governs  this  case. 

Opinion  by  Poeter,  J.,  October  17, 1904 : 

The  defendant  entered  into  a  written  contract  with  Saar  & 
Rosser,  builders,  to  furnish  the  material  for  and  construct  a 
house  upon  land  of  which  he  was  the  owner.  The  contract 
contained  a  stipulation  against  liens,  and  was  duly  filed  in  the 
office  of  the  prothonotary.  Saar  &  Rosser  ordered  of  the  plain- 
tiff company  certain  material,  and  one  load  of  lumber  was  de- 
livered, when  the  officers  of  the  company  discovered  that  the 
contract  containing  the  stipulation  against  the  filing  of  liens 
had  been  filed,  and  thereupon  refused  to  furnish  further  mate- 
rials. The  officers  of  the  plaintiff  company  notified  the  defend- 
ant, the  owner,  that  they  would  not  furnish  to  Saar  &  Rosser 
the  material  necessary  for  the  construction  of  the  building. 
The  plaintiff  offered  testimony  which  if  believed  established 
that  the  defendant  entered  into  an  agreement  with  the  represen- 
tatives of  the  plaintiff  that  the  latter  should  furnish  the  material 
for  the  construction  of  the  building,  as  ordered  by  Saar  &  Ros- 
ser, and  charge  it  to  him,  the  defendant,  '^  on  the  credit  of  the 
building."  The  plaintiff  company  furnished  material,  as  ordered 
from  time  to  time,  which  was  actually  used  in  the  construction  of 
the  building,  which  they  charged  to  the  defendant,  and  for  the 
balance  remaining  unpaid  upon  which  they  filed  this  lien.  The 
learned  judge  of  the  court  below  was  of  opinion  that  the  agree- 
ment between  the  plaintiff  and  the  defendant  did  not  consti- 
tute a  new  contract,  nor  was  it  a  sufficient  waiver  of  the  cov- 
enant against  liens  contained  in  the  contract  between  the 
defendant  and  Saar  &  Rosser,  and  accordingly  gave  binding 
instructions  to  the  jury  to  find  a  verdict  in  favor  of  the  defend- 
ant. The  plaintiff  appeals  and  assigns  for  error  this  instruction 
of  the  court. 

The  testimony  produced  by  the  plaintiff,  if  true,  established 
a  new  and  independent  contract.     It  was  not  an  agreement  to 
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pay  the  debt  of  Saar  &  Rosser,  or  to  pay  ia  case  the  principal 
contractors  failed  to  do  so,  but  a  direct,  original  undertaking, 
that  the  material  should  be  furnished  upon  the  sole  credit  of 
the  owner  and  the  building.  It  was  not  dependent  upon  the 
state  of  the  accounts  between  the  defendant  and  Saar  &  Ros- 
ser. True  it  is  that.Saar  &  Rosser  were  to  designate  the  ma- 
terials to  be  furnished,  but  in  doing  so  they  were  acting  as  the 
agents  of  the  owner,  expressly  so  constituted  by  the  agreement 
into  which  the  latter  had  entered  with  this  plaintiff.  The  de- 
fendant may  in  the  making  of  this  contract  have  done  some- 
thing which  would  tend  to  create  confusion  in  his  accounts 
when  it  came  to  settling  with  Saar  &  Rosser,  but  he  was  com- 
petent to  act  for  himself  and  had  full  power  to  make  the  con- 
tract wliich  the  witnesses  called  by  the  plaintiff  testified  that 
he  entered  into.  The  testimony  was  conflicting  but  it  was  on 
each  side  direct,  clear  and  positive,  and  the  disputed  question 
of  fact  was  for  the  jury  to  determine.  The  testimony  produced 
by  the  plaintiff  established  a  contract  to  which  Saar  &  Rosser 
were  not  parties ;  if  that  testimony  is  true  there  was  no  con- 
tractual relation  between  that  firm  and  this  plaintiff,  and  the 
defendant  was  so  far  as  this  plaintiff  was  concerned  both  owner 
of  and  contractor  for  the  building.  This  being  the  case,  there 
was  no  necessity  for  a  waiver,  by  the  defendant,  of  the  protec- 
tion of  any  covenant  against  liens,  for  no  such  covenant  having 
any  connection  with  the  new  contract  was  in  existence.  The 
power  of  an  owner  to  make  contracts  is  not  exhausted  when  he 
has  with  one  party  entered  into  an  agreement  which  contains 
a  covenant  against  liens;  he  may  make  new  contracts  with 
other  parties,  and  if  he  does  so  may  be  called  upon  to  perform. 
The  reasoning  in  the  opinion  of  President  Judge  RiOB,  in 
Waters  v.  Wolf,  2  Pa.  Superior  Ct.  200,  leads  to  the  conclusion 
that  the  present  case  ought  to  have  been  submitted  to  the  jury, 
and  the  questions  here  involved  were,  by  the  Supreme  Court, 
directly  determined  in  accordance  with  the  contention  of  the 
appellant  in  Camden  Wood  Turning  Company  v.  Malcolm,  190 
Pa.  62.  The  weight  of  the  evidence  may  have  been  in  favor 
of  the  defendant,  but  it  was  for  the  jury  to  pass  upon  the  con- 
flicting testimony. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Practice,  C.  P. — Amendment-Statement — Trespass — Treble  damages. 

The  cause  of  action  is  the  particular  matter  for  which  a  suit  is  brought, 
and  when  the  object  of  an  amendment  is  not  to  forsake  this,  but  to  ad- 
here to  it  and  effect  a  recovery  upon  it,  it  is  the  duty  of  the  court  when 
the  merits  of  the  case  cannot  otherwise  be  reached,  to  permit  the  amend- 
ment. This  rule  is  not  restricted  to  actions  ex  contractu.  It  applies  also 
to  actions  ex  delicto. 

Where  in  an  action  of  trespass  the  statement  shows  that  the  cause  of  ac- 
tion was  breaking  the  plaintiff's  close  and  mining  and  removing  therefrom 
coal,  and  concludes  with  an  averment  that  this  was  done  contrary  to  the  acts 
of  assembly  in  such  case  made  and  provided,  and  the  damages  claimed  are 
three  times  the  value  of  the  coal  removed,  an  amendment  to  the  statement 
is  properly  allowed  which  sets  forth  (1)  that  the  damages  claimed  were 
treble  damages  under  the  Act  of  May  8,  1876,  P.  L.  142,  and  (2)  that  the 
plaintiffs  were  further  damaged  in  an  amount  stated  by  the  negligence  of 
the  defendants  in  mining  the  coal  so  as  to  injure  and  render  less  valuable 
the  vein  or  veins  of  coal  from  which  he  mined. 

It  seems  that  treble  damages  for  wrongfully  mining  coal  and  single  dam- 
ages for  an  injury  to  the  mine  caused  by  negligence  in  mining  the  coal  ille- 
gally removed  and  converted  may  be  joined  in  one  action. 

Deeds— Evidence — Recitals  of  pedigree. 

As  a  general  rule  a  deed  is  not  admissible  in  evidence  unless  some  title 
or  spark  of  title  is  shown  in  the  grantor,  and  a  recital  of  fact  in  a  deed  is 
not  evidence  against  a  stranger  ;  but  these  general  rules  are  not  always 
strictly  adhered  to  where  recitals  of  pedigree  in  ancient  deeds  are  con- 
cerned. 

In  an  action  of  trespass  it  appeared  that  the  patentee  of  the  land  had 
executed  a  declaration  of  trust  to  the  effect  that  he  held  the  title  for  three 
persons  named.  There  was  offered  in  evidence  a  deed  which  recited  that 
the  grantor  therein  wai  the  oldest  son  and  heir  at  law  of  the  declarant  in 
the  declaration  of  trust.  The  deed  was  in  trust  for  the  use  of  the  persons 
named  as  cestms  que  trust  in  the  declaration  of  trust.  This  deed  was 
made  eighty-seven  years  and  recorded  more  than  fifty  years  before  the 
date  of  the  trial,  and  so  far  as  the  evidence  showed  none  of  these  parties 
or  their  privies  claimed  title  otherwise  than  through  that  declaration  of 
trust  and  the  deed  in  question.  Held  that  the  deed  was  properly  admitted 
in  evidence,  and  especially  so  as  against  a  trespasser  without  color  of  title 
to  the  land. 

Trespass — Wrongdoer  without  title — Outstanding  title. 

A  wrongdoer  without  title  who  endeavors  to  protect  his  trespass  by  ^le 
outstanding  title  of  a  stranger  has  no  equity,  and  is  not  entitled  to  any 
particular  favor. 

Deed — Evidence — Relevancy, 

A  deed  caimot  be  rejected  as  irrelevant  and  immaterial  "  for  reasons  thai 
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will  hereafter  appear  in  the  trial  of  the  case/*  where  it  is  relevant  and 
competent  at  the  time  it  is  offered. 

Tax  sales— Unseated  land — Burden  of  proof— Evidence, 
A  sale  of  land  for  taxes  under  section  41  of  the  Act  of  April  29, 1844,  P.  L. 
486,  as  seated,  which  in  fact  was  unseated  at  the  time  of  the  assessment,  is 
void  and  will  pass  no  title  to  the  purchaser  ;  but  the  burden  of  proving 
that  the  land  was  imseated  at  the  time  of  the  assessment  rests  on  the  per- 
son asserting  it.  In  such  a  case  evidence  of  the  unimproved  condition  of  the 
land  in  a  certain  year,  is  not  sufficient  to  sustain  a  finding  that  there  was 
neither  residence  upon  nor  cultivation  of  the  land  tweny-five  years  earlier. 

Deed — Will — Conversion — Reconversion — Evidence — Trespass . 

In  an  action  of  trespass  it  appeared  that  a  former  owner  of  the  land  had 
so  devised  the  land  to  his  executors  as  to  work  a  conversion.  Three  of  the 
five  beneficiaries  under  the  will  and  the  widow  executed  a  deed  of  trust  to  an- 
other of  the  beneficiaries  in  which  it  was  recited  that  the  trustee  and  the 
remaining  beneficiary  had  conveyed  their  shares  to  the  widow.  As  a 
matter  of  fact  there  was  no  proof  that  the  remaining  beneficiary  had  con- 
veyed his  share  to  the  widow.  The  parties  in  the  action  of  trespass  were 
the  trustee  under  the  deed  of  trust,  and  the  administrator  d.  b.  n.  c.  t.  a. 
of  the  former  owner.  Held,  that  if  there  was  technical  error  in  admitting  in 
evidence  the  deed  of  trust,  and  in  joining  the  trustees  with  the  administra- 
tor d.  b.  n.  c.  t.  a.,  the  error  was  in  no  way  prejudicial  to  the  defendant. 

Deeds — Acknowledgment — Sheriff's  deed. 

The  acknowledgment  of  a  sheriff's  deed  is  a  judicial  act,  and  concludes 
all  mere  irregularities,  however  gross,  in  the  process  and  sale.  After  ac- 
knowledgment the  validity  of  the  title  acquired  by  the  purchaser  can- 
not be  questioned  in  a  collateral  action  involving  the  title,  except  for  the 
absence  of  authority,  or  the  presence  of  fraud  in  the  sale. 

A  sheriff's  deed  made  to  a  firm  of  which  the  purchaser  at  the  sale  was  a 
member,  and  duly  acknowledged  cannot  be  overthrown  by  the  fact  that 
tlie  return  of  the  sheriff  showed  a  sale  to  the  purchaser  as  the  highest  and 
best  bidder.  In  such  a  case  the  sheriff's  deed  as  acknowledged  is  prima 
facie  evidence  of  the  payment  of  the  purchase  money,  and  of  a  valid  title 
to  the  land  in  the  grantees  therein  named,  and  this  is  especially  so  where  it 
appears  that  the  purchaser  was  the  plaintiff  in  the  writ,  and  that  the  deed 
was  in  the  possession  of  his  representatives. 

Mines  and  mining — Trespass — Unlawful  mining  of  coal — Statement  of 
claim. 

Where  in  an  action  to  recover  treble  damages  for  the  unlawful  mining 
of  coal  on  another's  land  the  statonent  relates  exclusively  to  the  mining 
of  coal  on  plaintiff's  land  and  the  injury  to  plaintiff's  mine,  no  evidence  is 
admissible  to  show  that  the  defendants  violated  the  third  article  of  the  Act 
of  June  2,  1891,  P.  L.  176,  relative  to  barrier  piUars  between  adjoining  coal 
companies,  in  mining  the  coal  upon  their  own  land. 

Argued  March  9, 1904.  Appeal,  No.  16,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Sullivan  Co.,  Sept.  T., 
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1901,  No.  61,  on  verdict  for  plaintiff  in  case  of  W.  W.  Jack- 
son and  Blanch  W.  Sturdevant,  Trustees,  for  the  Devisees  of 
George  D.  Jackson,  Administrator  d.  b.  n.  c.  t.  a.  of  George  D. 
Jackson,  Deceased,  v.  Walter  B.  Gunton.  Before  Rice,  P.  J., 
Bbavbr,  Oblady,  Smith,  Pobtbb,  Mobbison  and  Hen- 
DEBSON,  JJ.    Reversed. 

Trespass  to  recover  damages  for  the  unlawful  mining  of 
coal  on  the  plaintiff's  land. 

Verdict  and  judgpnent  for  plaintiff  for  $1,404.  Defendant 
appealed. 

Errors  assigned  sufficiently  appear  by  the  opinion  of  the  Su- 
perior Court. 

Rodney  A.  Mercur^  with  him  Biuh  J,  Thomson  and  Albert  F. 
HeesSy  for  appellant. —  The  amendment  was  improperly  al- 
lowed: Bank  v.  Israel,  6  S.  &  R.  293;  Newlin  v.  Palmer,  11 
S.  &  R.  98  ;  Diehl  v.  McGlue,  2  Rawle,  337  ;  Root  v.  O'Neil, 
24  Pa.  326 ;  Wood  v.  Anderson,  26  Pa.  407 ;  McNair  v. 
Compton,  36  Pa.  23;  Gardner  v.  Post,  43  Pa.  19;  Smith  v. 
Smith,  46  Pa.  403 ;  Trego  v.  Lewis,  68  Pa.  463 ;  Wilhelm's 
App.,  79  Pa.  120 ;  Royse  v.  May,  93  Pa.  464 ;  Tyrrill  v. 
Lamb,  96  Pa.  464 ;  Duffey  v.  Houtz,  106  Pa.  96 ;  Fairchild 
V.  Dunbar  Furnace  Co.,  128  Pa.  486  ;  Grier  v.  Northern  As- 
sui*ance  Co.,  183  Pa.  334 ;  Wright  v.  Eureka  Tempered  Cop- 
per Co.,  206  Pa.  274;  Todd  v.  Ins.  Co.,  9  Pa.  Superior  Ct. 
381 ;  Phila.  v.  Pass.  Ry.  Co.,  11  Pa.  Dist.  Rep.  33. 

A  deed  cannot  be  given  in  evidence  until  some  interest  is 
shown  to  have  existed  in  the  grantor :  Schi-ack  v.  Zubler,  34 
Pa.  38 ;  Bonaffon  v.  Peters,  134  Pa.  180. 

A  recital  in  a  deed  is  not  evidence,  except  against  a  party 
claiming  under  it :  Morris  v.  Vanderen,  1  Dallas,  64 ;  Gal- 
braith  v.  Green,  13  S.  &  R.  86  ;  Dean  v.  Connelly,  6  Pa.  239 ; 
Lloyd  V.  Lynch,  28  Pa.  419 ;  Jack  v.  Woods,  29  Pa.  376. 

It  is  true  that  where  the  whole  beneficial  interest  in  the  land 
or  money  directed  to  be  converted  belongs  to  the  person  for 
whose  use  it  is  given,  equity  will  permit  him  to  elect  to  take 
in  land  or  money,  as  the  subject  happens  to  be  at  the  moment. 
But  the  right  of  election  must  be  actually  and  unequivocally 
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exercised,  and  the  onus  of  showing  the  act  of  election  lies  on 
the  party  alleging  it.  So  where  there  are  several  interested  in 
the  subject-matter,  all  must  agree  to  elect :  Miller  v.  Meetch, 
8  Pa.  417 ;  Beatty  v.  Byers,  18  Pa.  105 ;  Styer's  Appeal,  2 
Grant,  463 ;  Evans's  Appeal,  63  Pa.  183  ;  Gumaer  v.  Barber, 
182  Pa.  31 ;  Howell  v.  Mellon,  189  Pa.  169 ;  Rauch's  Estate, 
21  Pa.  Superior  Ct.  60. 

The  acknowledgment  of  a  sherifiTs  deed  is  a  judicial  act,  and 
concludes  all  mere  irregularities,  however  gross,  in  the  process 
and  sale.  After  the  acknowledgment  the  validity  of  the  title 
acquired  by  the  purchaser  cannot  be  questioned  in  any  collate- 
ral action  involving  the  title,  except  for  absence  of  authority  or 
the  presence  of  fraud  in  the  sale :  Shields  v.  Miltenberger,  14 
Pa.  76  ;  McFee  v.  Harris,  25  Pa.  102  ;  Simons  v.  Kem,  92  Pa. 
455 ;  Cock  v.  Thornton,  108  Pa.  637  ;  Levan  v.  Millholland, 
114  Pa.  49 ;  Media  Title  &  Trust  Go.  v.  Kelly,  185  Pa.  181 ; 
Mencke  v.  Rosenberg,  202  Pa.  131 ;  Milleisen  v.  Senseman,  4 
Pa.  Superior  Ct.  455 ;  Critchlow  v.  Critchlow,  35  Pitts.  Leg. 
Jour.  306. 

The  nonreturn  of  the  execution,  upon  which  tiie  sheriff 
makes  a  sale,  will  not  effect  the  validity  of  his  conveyance. 
His  deed  may  be  considered  a  retum,  and  a  misrecital  in  the 
deed  of  the  vend.  ex.  is  open  to  correction :  Hinds  v.  Scott,  * 
11  Pa.  19  ;  Gibson  v.  Winslow,  38  Pa.  49 ;  Kelly  v.  Green,  53 
Pa.  302. 

The  tract  being  unseated  and  sold  as  seated  to  George  D. 
Jackson  was  void  for  want  of  jurisdiction,  and  conveyed  no 
title  under  all  our  authorities  like  Hathaway  v.  Elsbree,  54 
Pa.  498,  Preswick  v.  McGrew,  107  Pa.  43,  and  Holloway  v. 
Jones,  143  Pa.  564. 

Seth  T.  MeCormicky  with  him  JE.  J.  Mullen  and  AlphamuB 
Walshy  for  appellees. — A  wrongdoer,  without  title,  who  en- 
deavors to  protect  his  trespass  by  the  outstanding  title  of  a 
stranger  has  no  equity,  and  is  not  entitled  to  any  particular 
favor:  Halsey  v.  Blood,  29  Pa.  319. 

Defective  declarations  may  be  amended  at  any  time :  Root 
V.  0*Neil,  24  Pa.  326 ;  Com.  v.  Yeisley,  6  Pa.  Superior  Ct. 
287;  Erie  City  Iron  Works  v.  Barber,  118  Pa.  6;  Knapp  v. 
Hartung,  73  Pa.  290 ;  Schnable  v.  Koehler,  28  Pa.  181 ;  Good 
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Intent  Co.  v.  Hartzell,  22  Pa.  277 ;  Schoneman  v.  Fegley,  7 
Pa.  433 ;  Thompson  v.  Chambers,  13  Pa.  Superior  Ct.  213 ; 
Ins.  Co.  V.  Spang,  6  Pa.  113  ;  Fredericks  v.  Penna.  Canal  Co., 
148  Pa.  317. 

Samuel  M.  Fox,  trustee,  having  died  intestate,  the  trust  es- 
tate vested  in  him  descended  to  the  heir  at  common  law,  to  wit : 
the  oldest  son :  Jenks  v.  Backhouse,  1  Binnej,  91 ;  Carlisle  & 
Means's  App.,  9  Watts,  331. 

So  that  no  other  person  could  have  made  the  deed  complained 
of  except  Joseph  M.  Fox,  the  grantor,  and  the  fact  that  Joseph 
M.  Fox  was  the  oldest  son  is  proven  after  the  lapse  of  time 
since  1816  by  the  instrument  itself :  Zeigler  v.  Houtz,  1 W.  &  S. 
533  ;  Fulkerson  v.  Holmes,  117  U.  S.  389  (6  Sup.  Ct.  Repr. 
780)  ;  Reynolds  v.  Longengerger,  67  Pa.  13  ;  Bowser  v.  Cra- 
vener,  66  Pa.  132 ;  Zeigler  v.  Hautz,  8  Watts,  380. 

That  the  sheriffs  i-etum  is  conclusive  we  cite  the  following 
cases :  Benwood  Iron  Works  v.  Hutchinson,  101  Pa.  359 ;  Le- 
van  V.  MillhoUand,  114  Pa.  49 ;  Bennethum  v.  Bowers,  133 
Pa.  332  ;  MacGeorge  v. 'Mfg.  Co.,  141  Pa.  675  ;  Deacle  v.  Dea- 
de,  160  Pa.  206  ;  Weyand  v.  Tipton,  5  S.  &  R.  332 ;  Garner's 
App.,  1  Walk.  438  ;  Brechtel  v.  Cortright,  13  Pa.  Superior  Ct. 
384 ;  Gibson  v.  Winslow,  38  Pa.  49  ;  Stewart  v.  Freeman,  22 
Pa.  120 ;  Slater's  App.,  28  Pa.  169 ;  Small  v.  Hodgen,  1  Litt 
(Ky.)  16. 

An  error  which  does  the  appellant  no  harm  is  not  ground  for 
reversal :  Malone  &  Son  v.  Railroad  Co.,  157  Pa.  430  ;  Jaffray 
&  Co.  V.  Frothmgham,  148  Pa.  213 ;  Trego  v.  Pierce,  119  Pa. 
139 ;  Commercial  National  Bank  v.  Henninger,  105  Pa.  496. 

Opinion  by  Rice,  P.  J.,  October  17,  1904 : 

In  their  first  statement  the  plaintiffs  declared  that  the  de- 
fendant broke  and  entered  their  close,  *'  that  is  to  say,  a  cer- 
tain coal  mine  or  vein  of  coal,"  described  by  metes  and  bounds, 
and  mined  and  removed  therefrom  3,600  tons  of  coal  of  the 
^  value  of  91,760,  and  converted  the  same  to  his  use,  without 
the  consent  of  the  owners,  the  defendant  then  and  there  well 
knowing  that  the  close  and  the  coal  therein  were  not  his  prop- 
erty, but  that  the  coal  was  the  exclusive  property  of  the  plain- 
tiffs. The  statement  concluded  as  follows :  "  And  other  wrongs 
to  the  said  plaintiffs  then  and  there  did,  contrary  to  the  form 
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of  the  acts  of  assembly  in  such  cases  made  and  provided,  etc., 
....  to  the  damage  of  the  said  plaintiffs  in  the  sum  of  |(5,250, 
therefore  they  bring  this  suit." 

After  the  cause  had  been  arbitrated  and  an  award  made  in 
the  plaintiffs*  favor,  from  which  the  defendant  had  appealed, 
the  plaintiffs  by  leave  of  court  filed  an  amended  statement  of 
claim,  and  still  later  a  second  amended  statement.  As  to  the 
coal  mined,  removed  and  converted  the  latter  statement  con- 
cluded as  follows :  *'  And  the  plaintiffs  aver  that  this  was  done 
contrary  to  the  act  of  assembly  approved  May  8, 1876,  P.  L.  142, 
and  that  therefore  it  is  to  the  damage  of  the  plaintiffs  treble 
the  value  of  the  coal  so  dug,  mined  and  converted  to  the  use 
of  the  said  defendant,  to  wit :  the  sum  of  five  thousand  two 
hundred  and  fifty  dollars."  The  other  averments  of  this  state- 
ment, so  far  as  they  concern  the  locus  in  quo,  the  quantity  and 
value  of  the  coal  mined,  removed  and  converted,  and  the  essen- 
tials to  a  recovery  of  treble  damages  under  the  act  of  1876,  do 
not  differ  substantially  from  those  of  the  first  statement,  and 
they  plainly  relate  to  the  same  trespass.  Nor  was  the  cause 
of  action  charged  by  the  above  quoted  clause  in  the  second 
amended  statement  relative  to  treble  damages ;  the  purpose 
and  effect  of  this  change  in  the  mode  of  stating  the  cause  of 
action  were  simply  to  make  clear  what  was  manifestly  in- 
tended, but,  perhaps,  was  defectively  stated,  in  the  first  state- 
ment, namely,  that  the  plaintiffs  claimed  to  recover,  by  virtue 
of  the  provisions  of  the  act  of  1876,  three  times  the  value 
of  the  coal  mined,  removed  and  converted  to  his  use  by  the 
defendant.  The  case  of  Fairchild  v.  Dunbar  Furnace  Co.,  128 . 
Pa.  485,  upon  which  the  appellant's  counsel  confidently  rely, 
is  plainly  distinguishable  from  the  case  at  bar  upon  two  grounds : 
First,  because  the  original  declaration  was  for  a  trespass  at 
common  law,  and  that  alone,  and  contained  no  claim,  direct  or 
inferential,  of  damages  under  the  statute ;  secondly,  because 
the  amendment,  whereby  a  right  to  recover  treble  damages  un- 
der the  statute  was  asserted,  was  not  made  within  six  years 
from  the  date  when  the  right  accrued. 

But  in  the  second  amended  statement  there  is  an  additional 
allegation  that  the  defendant  ^^  did  so  mine  the  coal  taken  out 
as  aforesaid  as  to  injure  and  render  less  valuable  the  vein  or 
veins  of  coal  from  which  be  mined,  and  to  cause  the  plaintiffs 
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to  lose  great  quantities  of  coal,  thus  causing  the  said  plaintiffs 
great  damage,  to  wit :  the  sum  of  six  thousand  dollars."  The 
cause  of  action  is  the  particular  matter  for  which  the  suit  is 
brought,  and  when  the  object  of  an  amendment  is  not  to  for- 
sake this,  but  to  adhere  to  it  and  effect  a  recovery  upon  it,  it 
is  the  duty  of  the  court,  when  the  merits  of  the  case  cannot 
otherwise  be  reached,  to  permit  the  amendment:  Erie  City 
Iron-Works  v.  Barber,  118  Pa.  6.  This  rule  is  not  restricted 
to  actions  ex  contractu.  In  actions  ex  delicto  the  rule  is  the 
same ;  the  foundation  of  the  complaint  laid  in  the  declaration 
must  be  adhered  to,  although  the  mode  of  statmg  that  com- 
plaint, or  of  setting  out  the  circumstances  and  consequences 
of  the  injury,  may  be  varied  by  amendment :  Knapp  v.  Har- 
tung,  78  Pa.  290.  Here  the  cause  of  action  was  breaking  the 
plaintiffs'  close  and  mining  and  removing  therefrom  coal.  The 
amendment  under  consideration  did  not  introduce  a  new  cause 
of  action.  The  trespass  complained  of  was  the  same  as  that 
charged  in  the  first  statement ;  the  amendment  simply  pointed 
out  that  the  injury  to  the  close  was  aggravated  by  the  manner 
in  which  the  mining  was  done.  We  therefore  think  that  it 
was  permissible  under  the  rule  above  stated.  See  Fredericks 
V.  Penna.  Canal  Co.,  148  Pa.  317 ;  Knabb  v.  Kaufman,  1 
Woodward's  Decisions,  319 ;  Adam  v.  Moll,  6  Pa.  Superior 
Ct.  380. 

As  to  the  suggestion  that  a  claim  to  recover  three  times  the 
value  of  the  coal  removed  and  converted  to  the  defendant's  use, 
and  a  claim  to  recover  single  damages  for  the  injury  to  the 
mine  caused  by  negligence  in  mining  the  coal  so  removed  and 
converted,  cannot  be  joined  in  one  action,  even  though  both 
grew  out  of  the  same  trespass,  we  refer  to  Welsh  v.  Anthony, 
16  Pa.  254,  and  Fairchild  v.  Dunbar  Furnace  Co.,  supra,  where 
as  we  read  the  opinions,  a  contrary  doctrine  was  held.  True 
it  was  said  in  the  latter  case  that  "  whilst,  perhaps,  they  may 
be  joined  in  one  action,  there  can  be  but  one  recovery."  But 
we  are  not  now  discussing  the  measure  of  damages  applicable 
to  the  case  under  the  evidence  adduced  on  the  trial.  All  that 
we  decide  in  overruling  the  first  three  assignments  is  that  no 
error  was  committed  in  permitting  the  second  amended  state- 
ment to  be  filed  or  in  overruling  the  demurrer  thereto. 

In  support  of  their  allegation  of  ownership  the  plaintiffs  of- 
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fered  in  evidence  a  paper  title,  beginning  with  a  warrant  sur- 
vey and  patent  in  1793,  and  including  a  deed  to  Michael  Mey- 
lert  dated  September  6, 1849,  for  an  undivided  fourth  of  the 
larger  tract  of  which  the  lot  in  question  is  a  part,  and  a  deed 
dated  June  30,  1858,  from  Thomas  W.  Clymer  to  the  same 
grantee  for  the  other  three  fourths.  So  far  as  the  intermediate 
conveyances  are  concerned  no  specific  objection  is  raised  by 
the  assignments  of  eiTor,  except  as  to  the  deed  from  Joseph  M. 
Fox  to  Joseph  P.  Norris  and  Hugh  Roberts,  dated  April  6, 
1816,  and  quite  fully  described  in  the  fifth  assignment  of  error. 
It  is  to  be  noticed  that  the  deed  was  made  in  trust  for  the  use 
of  George  Fox,  Joseph  Parker  Norris  and  th^  devisees  under 
the  will  of  George  Roberts  deceased  (these  being  the  owners 
of  three  undivided  fourth  pai'ts  of  the  land  for  whose  use 
Samuel  M.  Fox  held  the  title  thereto  as  acknowledged  by  him 
in  a  declaration  of  trust  executed  in  1798),  and  that  the  deed 
purports  to  have  been  made  "  in  order  the  more  easy  to  carry 
into  effect  the  objects  of  said  trust."  It  was  admissible  in  evi- 
dence under  the  doctrine  of  Lessee  of  Jenks  v.  Backhouse,  1 
Binney,  91,  if,  as  recited  in  the  deed,  Joseph  M.  Fox,  the 
gi'antor,  was  ^^  the  eldest  son  and  heir  at  law  of  him  and  said 
Samuel  M.  Fox  deceased,"  the  patentee  of  the  tract,  and  the 
declarant  in  the  declaration  of  tmst  above  referred  to.  The 
general  rule  is,  that  a  deed  is  not  admissible  in  evidence  unless 
some  title  or  spark  of  title  is  shown  in  the  grantor,  also,  that 
a  recital  of  a  fact  in  a  deed  is  not  evidence  against  a  stranger, 
as  tiie  ca^s  cited  by  the  appellant's  counsel  abundantly  show. 
But  there  are  c^ses  which  show  that  these  general  rules  are 
not  always  to  be  strictly  adhered  to  where  recitals  of  pedigree 
in  ancient  deeds  are  concerned :  Paxton  v.  Price,  1  Yeates,  600 ; 
Bowser  v.  Cravener,  56  Pa.  132 ;  Scharff  v.  Keener,  64  Pa.  876 ; 
Carter  v.  Tinicum  Fishing  Co.,  77  Pa.  310.  The  question  is 
quite  fully  discussed  in  Fulkerson  v.  Homes,  117  U.  S.  389  (6 
Sup.  Ct.  Repr.  780).  See  also  Garwood  v.  Dennis,  4  Binney, 
814 ;  James  v.  Letzler,  8  W.  &  S.  192,  and  Dorff  v.  Schmunk,  197 
Pa.  298,  which  relate  particularly  to  recitals  of  other  deeds.  The 
deed  in  question  was  made  eightynseven  years,  and  recorded  more 
than  fifty  years,  before  the  date  of  the  trial ;  it  was  made  for  the 
use  and  benefit  of  the  parties  beneficially  interested  under  the 
declaration  of  trust  executed  by  Samuel  M.  Fox,  and  one  of 
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them  was  not  only  a  direct  party  to  it,  but  also  one  of  the  ex- 
ecutors under  the  will  of  Samuel  M.  Fox,  already  in  evidence ; 
so  far  as  appears,  none  of  these  parties  or  their  privies  has  as- 
serted title  otherwise  than  through  that  declaration  of  trust  and 
the  deed  in  question,  which,  as  we  have  seen,  was  made  to 
carry  it  into  effect ;  on  the  contrary,  it  was  recognized  in  the 
subsequent  conveyances  of  their  interests ;  and,  finally,  the  de- 
fendant is  a  trespasser  without  even  color  of  title  to  the  por- 
tion of  land  covered  by  the  deed  upon  which  the  trespass  was 
committed.  "  A  wrongdoer  without  title,  who  endeavors  to 
protect  his  trespass  by  the  outstanding  title  of  a  stranger,  has 
no  equity,  and  is  not  entitled  to  any  particular  favor:" 
Halsey  v.  Blood,  29  Pa.  319.  In  view  of  all  the  circumstances 
to  which  we  have  alluded  we  are  not  prepared  to  say  that 
there  was  reversible  error  in  admitting  the  deed  in  evidence  ; 
it  was  certainly  admissible  so  far  as  it  concerned  the  interest 
of  Joseph  Parker  Norris,  or  was  rendered  so  by  subsequent 
evidence,  and  for  this  reason  alone,  if  for  no  other,  the  fifth 
assignment  of  eiror  should  be  overruled. 

In  December,  1866,  Michael  Meylert  and  Thos.  W.  Cljrmer, 
who  then  held  the  paper  title  to  which  we  have  referred,  con- 
tracted in  writing  to  sell  the  lot  in  question  to  James  Gallagher ; 
in  1858,  Clymer  conveyed  his  interest  in  the  land  to  Meylert, 
and  in  1866,  Meylert  deeded  the  land  to  George  D.  Jackson, 
the  devisor,  under  whose  will  the  plaintiffs  claimed  title  at  the 
time  of  the  trespass.  The  defendant  objected  to  the  admission 
of  the  Meylert  deed  as  irrelevant,  immaterial  and  incompetent 
"  for  reasons  that  will  hereafter  appear  in  the  trial  of  the  case." 
This  was  not  a  valid  objection.  The  evidence  being  relevant 
and  competent  at  the  time  it  was  offered  no  error  was  commit- 
ted in  admitting  it.  Therefore  the  seventh  assignment  is  over- 
ruled. 

In  1858  the  lot  was  assessed  as  seated  land  in  the  name  of 
James  Gallagher  and  so  returned  and  sold  for  the  unpaid  taxes 
of  1858  to  George  D.  Jackson  on  June  11,  1860.  It  was  held 
in  Hathaway  v.  Elsbree,  54  Pa.  498,  Preswick  v.  McGrew,  107 
Pa.  43,  and  Holla  way  v.  Jones,  143  Pa.  564,  that  a  sale  of  land  for 
taxes  under  the  forty-first  section  of  the  act  of  April  29,  1844, 
P.  L.  486,  as  seated,  which  in  fact  was  unseated  at  the  time  of 
the  assessment,  is  void  and  will  pass  no  title  to  the  purchaser. 
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But  the  burden  of  proving  that  the  lot  in  question  was  un- 
seated at  the  time  of  the  assessment  rested  on  the  defendant, 
and  this  too,  notwithstanding  the  allegation  of  the  plaintifib' 
first  statement  that  at  the  time  of  the  trespass,  which  was  at 
least  forty  years  after,  the  land  was  "  unimproved."  The  only 
oral  testimony  bearing  upon  the  question  was  that  of  a  witness 
who  had  known  the  tract  for  about  twenty  years  before  the 
date  of  the  trial,  which  took  place  in  1903.  He  testified  that 
there  was  no  residence  upon  or  cultivation  of  the  lot  during 
that  period  and  that  the  timber  appeared  to  be  original,  not 
second  growth ;  but  he  did  not  state  whether  the  whole  lot 
was  timbered,  nor  to  what  extent  it  was  timbered,  and  he  ad- 
mitted that  he  did  not  specially  examine  the  quality  of  the 
timber.  This  evidence  as  to  the  condition  of  the  land  in  1883 
and  thereafter  was  clearly  insufficient  to  sustain  a  finding  that 
there  was  neither  residence  upon  nor  cultivation  of  the  land  in 
1858.  Nor  was  that  fact  established  by  the  sheriff's  de- 
scription of  it  as  "  unimproved  "  in  a  levy  made  in  May,  1860  ; 
therefore  we  need  not  take  up  time  in  discussing  tlie  question 
whether  the  title  acquired  by  a  purchaser  at  tax  sale  can  be  af- 
fected by  the  description  which  a  sheriff  gives  to  the  land  in 
an  entirely  independent  proceeding.  The  seventeenth  and 
eighteenth  assignments  are  overruled. 

George  D.  Jackson  died  in  1879,  testate.  It  is  conceded  by 
both  parties  that  the  devise  of  his  real  estate  to  his  executors 
with  directions  to  sell  worked  a  conversion.  For  the  purpose 
of  showing  that  there  was  a  reconversion,  and  therefore  that 
the  trustees  of  the  parties  beneficially  interested  under  the  will 
had  a  right  to  sue,  the  plaintiffs  offered  in  evidence  the  deed 
executed  in  1899  which  is  recited  in  the  sixth  assignment  of 
error.  Three  of  the  five  legatees,  and  Bemice  W.  Jackson, 
the  widow  and  surviving  executrix  under  the  will — it  being 
recited  that  George  C.  Jackson  and  Willie  W.  Jackson,  the 
two  other  legatees,  had  conveyed  their  shares  to  her — were 
grantors  in  the  deed,  and  Willie  W.  Jackson  was  one  of  the 
grantees  to  whom  the  deed  was  made  in  trust  for  the  parties 
beneficiallj'  interested  in  the  real  estate  under  the  will.  The 
declared  reason  for  making  the  deed  was  because  these  persons 
were  "  desirous  of  retaining  unto  themselves,  their  heirs  and 
assigns,  the  remaining  real  estate  of  said  decedent  uncon- 
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verted  and  holding  the  same  as  tenants  in  common."  This 
election  to  enjoy  the  land  in  its  actual  state  was  clear  and  un- 
equivocal, and,  as  Willie  W.  Jackson  accepted  the  trust  and  is 
one  of  the  plaintiffs  in  this  action  asserting  the  validity  of  the 
deed,  no  other  proof  of  the  fact  recited  in  it,  namely,  that  he 
had  previously  conveyed  his  share  to  Bernice  W.  Jackson,  was 
needed.  So  far,  therefore,  as  the  intent  of  the  owners  of  four 
of  the  five  shares  is  concerned  there  is  no  room  for  doubt. 
But  as  a  general  rule  a  reconversion  cannot  take  place  unless 
all  the  parties  in  interest  unite  to  elect :  Willing  v.  Peters,  7 
Pa.  287 ;  Miller  v.  Meetch,  8  Pa.  417  ;  Beatty  v.  Byers,  18  Pa. 
105  ;  Evans's  Appeal,  63  Pa.  188 ;  Howell  v.  Mellon,  189  Pa. 
169  ;  Ranch's  Est.,  21  Pa.  Superior  Ct.  60.  It  is  argued  that 
as  George  C.  Jackson,  one  of  the  five  beneficiaries,  was  dead 
at  the  date  of  the  deed,  and  as  neither  his  heirs  nor  his  per- 
sonal representatives  were  parties  to  it,  and  as  there  was  no 
proof  outside  the  recital  itself,  of  the  fact  recited,  namely, 
that  he  had  conveyed  his  share  to  Bernice  W.  Jackson,  the 
foregoing  rule  is  applicable,  and  therefore  the  deed  did  not  es- 
tablish the  right  of  the  surviving  trustees  named  therein  to 
sue,  and  should  have  been  rejected.  Whether  the  omission  to 
prove  the  conveyance  of  the  share  of  George  C.  Jackson  was 
due  to  the  assumption  of  counsel  that  the  recital  was  prima 
facie  evidence  of  the  fact  as  against  a  mere  trespasser,  or  to 
their  inability  to  prove  such  conveyance  otherwise  or  to  the 
fact  that  the  specific  objection  now  under  consideration  was 
not  made  in  the  court  below,  we  cannot  say ;  but  as  the  evi- 
dence stands  the  objection  to  the  deed  as  evidence  of  a  recon- 
version, and  of  the  right  of  the  trustees  to  sue,  seems  to  be 
well  taken.  But  granting  this,  we  fail  to  see  how  the  defend- 
ant was  harmed.  Assuming,  as  both  parties  do,  that  the  will 
effected  a  conversion,  and,  as  the  defendant  does,  that  the  deed, 
under  the  evidence,  was  inoperative,  the  technical  error,  if  any, 
in  joining  the  trustees  with  the  administrator  d.  b.  n.  c.  t.  a.  as 
plaintiff  was  not  prejudicial  to  the  defendant  in  any  way  that 
we  can  discover,  and,  therefore,  would  not  necessarily  require 
a  reversal  of  the  judgment :  Phila.,  Wilm.  &  Bait.  R.  R.  Co.  v. 
Conway,  112  Pa.  511 ;  Mclntire  v.  Westmoreland  Coal  Co., 
118  Pa.  108 ;  Kelley  v.  Kelley,  182  Pa.  131 ;  Fritz  v.  Heyl,  93 
Pa.  77 ;  Thornton  v.  Britton,  144  Pa.  126.     At  any  rate  the 
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objection  does  not  go  to  the  real  merits  of  the  ease,  and  may 
be  obviated  on  the  next  trial  by  putting  in  evidence  the  con- 
veyance from  George  C.  Jackson  or  by  amendment  of  the  par- 
ties to  the  action. 

In  April,  1860,  by  virtue  of  a  confession  contained  in  the 
Gallagher  contract  above  refeixed  to  George  D.  Jackson,  the 
assignor  of  the  vendors,  entered  judgment  against  Gallagher 
for  the  balance  of  purchase  money,  and  on  the  same  day  issued 
execution.  The  sheriff  returned  that  he  levied  upon  the  land 
and  sold  the  same  "to  George  D.  Jackson,  for  seventy  dollars, 
he  being  the  highest  and  best  bidder."  It  also  appears  that 
Jackson  paid  the  costs,  and  gave  a  receipt  on  May  29th,  for  the 
balance  of  his  bid  to  apply  on  the  judgment.  The  defendant 
having  put  the  record  of  these  proceedings  in  evidence  then 
offered  a  deed  from  the  sheriff  to  J.  Jackson  &  Sons  dated, 
and  acknowledged  in  open  court  in  September,  1860,  in  which, . 
after  describing  the  lot  by  metes  and  bounds  precisely  as  it  was 
described  in  the  return  to  the  writ,  it  was  further  stated  that 
it  was  "  the  same  lot  of  land  and  premises  sold  by  the  said 
sheiiff  on  May  29,  1860,  as  the  property  of  James  Gallagher, 
by  virtue  of  a  certain  writ  of  fieri  facias  bearing  test,"  etc. 
Here  follows  a  precise  description  of  the  writ  above  referred 
to.  In  view  of  the  recitals  there  is  no  room  for  reasonable 
doubt  that,  in  the  intent  of  the  sheriff  and  the  court,  the  deed 
was  executed,  acknowledged  and  delived  in  consummation  of  the 
sale  upon  that  writ.  It  is  to  be  noticed  further  that  the  deed 
was  produced  on  the  trial  by  the  plaintiffs  pursuant  to  notice 
and  subpoena.  In  connection  therewith  and  the  record  of  its 
acknowledgment,  the  defendant  offered  to  show  that  at  the 
time  of  the  purchase  George  D.  Jackson  was  a  member  of  the 
firm  of  J.  Jackson  &  Sons.  These  offers  wei-e  rejected  upon 
the  ground  that  in  view  of  the  return  the  sheriff  had  no  au- 
thority to  make  the  deed  to  them.  The  learned  judge  said: 
"  I  do  not  know  of  any  authority  for  the  execution  of  a  deed 
by  the  sheriff  except  what  is  contained  in  the  return  of  sale." 
In  rejecting  the  deed  upon  this  ground  we  think  he  fell  into 
error.  *'  In  numerous  cases  it  has  been  held  by  this  court  that 
the  acknowledgment  of  a  deed  is  a  judicial  act,  and  concludes 
all  mere  irregularities,  however  gross,  in  the  process  and  sale. 
After  acknowledgment,  the  validity  of  the  tide  acquired  by 
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the  purchaser  cannot  be  questioned  in  a  collateral  action  in- 
volving the  title,  except  for  the  absence  of  authority  or  the 
presence  of  fraud  in  tiie  sale : "  Cock  v.  Thornton,  108  Pa. 
637.  This  statement  of  the  rule  was  quoted  with  approval  in 
the  recent  case  of  Mencke  v.  Rosenberg,  202  Pa.  131.  It  is 
**  founded  upon  the  conceded  right  of  all  parties  having  an  in- 
terest in  the  question  to  appear  and  dispute  the  propriety  or 
regularity  of  the  official  sale ; "  hence,  said  Justice  Bell, 
"  mere  irregularities,  whether  of  omission  or  commission,  which 
do  not  render  the  officer  powerless,  or  taint  the  transac- 
tion with  turpitude,  may  be  cured  by  the  tacit  acquiescence 
of  those  who  ought  to  speak  in  time :  "  Shields  v.  Milten- 
berger,  14  Pa.  76.  The  importance  of  the  fact  that  the 
parties  interested,  plaintiff,  defendant  and  purchaser  may  be 
heard  upon  exceptions  was  pointed  out  in  Vastine  v.  Fury, 
2  S.  &  R.  426,  where  Justice  Yeates  said :  "  Upon  exceptions 
taken  to  a  sheriff's  sale,  on  the  sheriff's  offering  to  acknowledge 
the  deed,  the  court  will  hear  everything  that  can  be  urged 
against  the  regularity  of  the  proceedings,  and  the  conduct  of 
the  sheriff,  the  plaintiff  in  the  suit,  and  the  purchaser ;  and  re- 
ceive or  refuse  the  acknowledgment  of  the  deed  according  to 
the  proofs  made  before  them.  This  is  the  proper  period  for  per- 
sons interested  in  the  sale  to  take  advantage  of  mere  irregular- 
ities." See  also  the  opinion  of  Justice  Sergeant  in  Hoffman 
V.  Coster,  2  Whart.  463,  relative  to  the  judicial  character  of  the 
proceedings.  This  doctrine  has  been  carried  to  the  extent  of 
holding  that  the  nonreturn  of  the  vend.  ex.  upon  which  the 
sheriff  makes  a  sale  will  not  affect  the  validity  of  the  convey- 
ance :  Hinds  v.  Scott,  11  Pa.  19 ;  Gibson  v.  Winslow,  88  Pa.  49 ; 
Kelly  V.  Crew,  53  Pa.  302  at  p.  305 ;  Smull  v.  Mickley,  1  Rawle, 
95 ;  Cock  v.  Thornton,  supra ;  Boyer  v.  Webber,  22  Pa.  Superior 
Ct.  36.  So  that  it  is  not  an  invariable  rule  that  there  is  no  au- 
thority for  the  execution  of  a  deed  by  the  sheriff  except  what 
is  contained  in  the  return  to  the  writ  upon  which  the  sale  was 
made.  Upon  the  facts  of  the  cases  above  cited  it  was  held  that 
for  all  purposes  of  information  to  the  court  the  sheriff's  deed 
was  a  return.  Nor  is  every  unexplained  discrepancy  between 
the  return  and  the  deed  fatal.  In  Vastine  v.  Fury,  supra,  a 
sheriff's  deed  was  held  to  be  valid,  notwithstanding  that  the  re- 
turn remained  unaltered  upon  the  record,  setting  forth  that  the 
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purchaser  had  not  paid  the  money,  and  therefore  the  land  re- 
mained unsold.  The  sheriff's  deed  duly  acknowledged,  recit- 
ing the  sale  and  the  receipt  of  the  money,  was  deemed  a  suffi- 
cient amendment  of  the  return.  It  is  true  that  the  sheriff  had 
been  directed  to  amend  his  return  ;  but  this  was  held  to  be  no 
more  than  granting  him  leave  to  do  so,  because  the  court  had 
no  power  to  compel  him  to  alter  his  return  in  a  matter  of  fact, 
and  he  had  not,  in  fact,  altered  it  except  by  the  act  of  execut- 
ing the  deed  to  the  purchaser.  In  Foster  v.  Gmy,  22  Pa.  9, 
the  return  was  *'sold  to  James  Gray  for  $1,001 "  to  which  was 
added,  "  Gray  refusing  to  pay,  therefore  unsold  for  want  of  bid- 
ders." Upon  error  it  was  held,  affirming  the  court  below,  that 
the  sheriff's  deed  to  Gray,  subsequently  acknowledged,  was  ad- 
missible in  evidence  in  an  action  of  ejectment  brought  against 
Gray.  Lewis,  J.,  who  delivered  the  opinion  of  the  court,  said  : 
"The  act  of  the  court  in  the  case  now  before  us,  by  which  the 
acknowledgment  of  the  deed  wiis  received  and  entered  of  rec- 
ord, and  certified,  was  certainly  equal  to  granting  the  sheriff 
permission  to  amend  his  return ;  and  the  deed  thus  acknowl- 
edged with  the  sanction  of  the  court,  was  as  effective  in  amend- 
ing the  previous  return,  as  that  which  was  held  to  produce  the 
same  effect  in  Vastine  v.  Fury.  The  entry  of  the  acknowledg- 
ment is  presumed  to  have  been  made  upon  due  notice  to  the 
parties  interested,  and  the  action  of  the  court  has  all  the  effect 
of  a  judicial  decree.  The  sheriff's  deed,  thus  acknowledged, 
was  therefore  prima  facie  evidence  of  the  payment  of  the  pur- 
chase money  and  of  a  valid  title  to  the  land."  These  decisions 
have  not  been  questioned,  so  far  as  this  point  is  concerned,  in 
any  subsequent  case  that  has  been  called  to  our  attention  or 
that  we  have  been  able  to  find.  In  the  case  before  us,  assum- 
ing that  the  defendant  can  make  good  his  offer,  George  D.  Jack- 
son, the  person  returned  as  the  sui^cessful  bidder  at  the  sale, 
was  one  of  the  grantees  in  the  deed  subsequently  acknowledged 
by  the  sheriff ;  he  was  also  the  plaintiff  in  the  writ,  and  the 
deed  was  produced  on  the  trial  by  those  representing  his  inter- 
est. In  the  absence  of  explanatory  or  contradictory  evidence 
these  facts  furnish  ground  for  reasonable  inference,  to  say  the 
least,  tliat  he  had  notice  of  the  action  of  the  court  and  the  sher- 
iff and  acquiesced  in  it ;  we  therefore  conclude,  both  upon  prin- 
ciple and  authority,  that  the  offers  should  have  been  received. 
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Whether  the  result  would  be  the  same  if  the  deed  had  been 
made  to  an  entire  stranger  to  the  proceeding  is  a  question  we 
are  not  required  to  consider,  and  we  express  no  opinion  upon 
it.     The  eighth  assignment  is  sustained. 

In  the  instructions  complained  of  in  the  tenth  iissignment, 
after  quoting  the  tenth  section  of  the  third  article  of  the  Act 
of  June  2,  1891,  P.  L.  176,  relative  to  barrier  pillars  between 
adjoining  coal  properties,  and  the  eighth  section  of  article  seven- 
teen of  the  same  act,  relative  to  the  right  of  action  "  for  any 
injury  to  person  or  property  occasioned  by  any  violation  of 
this  act  or  any  failure  to  comply  with  its  provisions,"  and  after 
stating  that  the  plaintiffs  claimed  to  recover  under  this  section 
for  a  violation  of  the  provisions  of  the  tenth  section,  the  learned 
judge  more  specifically  defined  the  claim  as  follows :  *'  Now  it 
is  claimed  on  the  part  of  the  plaintiffs  that  in  mining  this  coal 
from  the  Gunton  lands,  or  the  lands  adjoining  those  of  the 
plaintiffs,  that  the  defendant  did  not  regard  the  provisions 
of  the  act  of  assembly  and  did  not  leave  a  pillar  of  coal  or 
barrier  wall  upon  the  Gunton  side  of  this  line  sufficient  to 
protect  the  men  in  the  adjoining  property,  or  the  mine  of  the 
plaintiff  in  case  of  its  being  opened  and  worked."  The 
eleventh,  thirteenth  and  fourteenth  assignments  allege  error  in 
the  instructions  relative  to  the  measure  of  damages  in  the 
event  of  a  finding  by  the  jury  that  the  claim  was  well  founded. 
It  is  ai^ued  that  it  was  error  to  submit  this  claim  to  the  jury 
for  four  reasons:  first,  because  Sullivan  county  was  not  within 
any  of  the  inspection  districts  created  by  the  act  of  1891,  and 
was  therefore  not  subject  to  the  act ;  second,  because  the  act 
applies  only  to  collieries  and  mines  where  more  than  ten  men 
are  employed,  and  there  was  no  proof  that  the  defendant's 
colliery  belonged  to  this  class ;  third,  because  the  statute  only 
gives  a  right  of  action  for  the  "  direct  damages,"  the  party  com- 
plaining "  may  have  sustained "  and  there  was  no  proof  that 
the  plaintiffs  had  sustained  any  of  that  character;  fourth,  be- 
cause their  statement  was  not  broad  enough  to  include  this 
claim.  The  last  objection  is  well  taken.  As  defined  in  the 
excerpt  from  the  charge  above  quoted  the  claim  is  based  on 
the  alleged  failure  of  the  defendant  to  regard  the  provisions  of 
the  act  of  assembly  in  mining  the  coal  on  his  lands,  the  specific 
violation  of  the  statute  being  that  he  did  not  leave  a  pillar  of 
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coal  or  barrier  wall  upon  his  side  of  the  line  suflScient  to  protect 
the  men  in  the  adjoining  property,  or  the  mine  of  the  plaintiffs, 
in  case  of  its  being  opened  and  worked.  We  have  already 
shown  that  the  plaintiff's  statement  relates  exclusively  to  the 
mining  of  coal  on  their  land,  and  the  injury  to  their  mine  or 
vein  of  coal  caused  by  the  manner  in  which  that  coal  was 
mhied.  There  is  nothing  in  the  statement  to  give  notice  that 
the  plaintiffs  intended  to  claim  damages  for  the  defendant's 
breach  of  a  statutory  duty  to  do  or  omit  something  in  tlie 
mining  of  coal  upon  his  own  land  which  it  was  not  his  duty  to 
do  or  omit  at  common  law.  Therefore,  without  discussing 
the  question  whether  such  breach  of  statutory  duty  was  shown 
as  would  entitle  the  plaintiffs  to  recover  in  an  action  which  it 
was  declared  upon,  we  conclude  that  under  the  pleadings  there 
could  be  no  recovery  therefor  in  this  action.  The  fourth,  so 
far  as  it  relates  to  this  feature  of  the  case,  and  the  tenth, 
eleventh,  thirteenth,  fourteenth  and  fifteenth  assignments  are 
sustained.  It  is  argued  that  even  if  there  was  error  in  sub- 
mitting this  portion  of  the  plaintiffs'  claim  to  the  jury,  it  was 
harmless  and  therefore  not  ground  for  reversal,  because  it  is 
appai-ent  that  the  jury  found  their  verdict  by  trebling  the  single 
damages  proved  as  the  result  of  the  direct  trespass.  There  is 
much  reason  for  believing  that  they  arrived  at  their  verdict 
without  allowing  anything  on  account  of  the  "  barrier  billar  " 
claim,  but  we  cannot  assert  it  with  certainty.  Besides  that, 
the  case  must  go  back  for  another  trial  for  the  reasons  stated 
in  disposing  of  the  eighth  assignment. 

In  the  view  we  take  of  the  case  it  seems  unnecessary  to 
prolong  this  opinion  by  a  discussion  of  the  question  raised  by 
the  point  quoted  in  the  sixteenth  assignment.  The  case  does 
not  turn  on  that  question.  We  remark,  however,  that  we  are 
not  to  be  undei-stood  as  deciding  that  the  learned  judge  erred 
in  his  conclusion  that  "  the  intention  of  the  act  of  1891  was  to 
include  all  the  anthracite  region." 

We  find  no  substantial  error  in  any  of  the  rulings  upon 
evidence  or  instructions  to  the  jury  complained  of  excepting 
those  we  have  specially  noticed.  The  court  was  clearly  right 
in  refusing  binding  instructions  for  the  defendant. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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Loyalsock  Township  Road  (No.  1). 

Road  law — Local  act — Lycoming  county — VactUion  of  road — Widening  of 
road — Assessment  of  damages — Acts  of  February  24,  1845,  P.  L.  52,  May  8, 
1850,  P.  L.  713,  March  24,  1868,  P.  L.  464,  and  April  3,  19Q3,  P.  L.  137. 

Under  the  local  road  laws  applicable  to  Lycoming  county  independently 
of  the  Act  of  April  3,  1903,  P.  L.  137,  one  and  the  same  set  of  jurors  may 
vacate  a  portion  of  a  township  road,  supply  its  place,  widen  the  road  through- 
out its  length,  and  assess  the  damages. 

The  provisions  of  the  Act  of  June  13,  1836,  P.  L.  555,  are  superseded  so 
far  as  Lycoming  and  certain  other  counties  are  concerned  by  the  Act  of 
February  24,  1845,  P.  L.  52,  May  8,  1850,  P.  L.  713  and  March  24,  1868, 
P.  L.  464,  in  so  far  as  to  permit  the  same  jury  to  vacate  a  portion  of  a 
road,  supply  its  place,  widen  the  whole  road,  and  assess  the  damages  against 
the  township. 

The  Act  of  April  3,  1903,  P.  L.  137,  relating  to  widening  or  altering  cer- 
tain public  roads  does  not  repeal  the  local  Act  of  March  24,  1868,  P.  L. 
464,  nor  afiFect  its  application  to  a  case,  where  the  viewers  report  against 
the  imposition  of  the  costs  and  damages  on  the  municipalities  mentioned 
in  the  second  proviso  of  the  act  of  April  3,  1903. 

Where  road  viewers  in  widening  a  road  make  no  assessment  against  a 
street  railway  company  on  the  condition  that  the  company  shall  change  the 
location  of  its  road  so  as  to  conform  to  the  road  as  widened,  the  condition 
may  be  disregarded  as  mere  surplusage,  and  cannot  be  made  a  basis  on 
the  part  of  the  street  railway  company  of  an  exception  to  the  report  of 
viewers. 

Aigued  March  10, 1904.  Appeal,  No.  13,  Feb.  T.,  1904,  by 
Montoursville  Passenger  Railway  Company,  from  order  of  Q.  S. 
Lycoming  Co.,  June  T.,  1903,  No.  3,  overruling  exceptions  to 
report  of  road  jury.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.    Affirmed. 

Exceptions  to  report  of  road  jury. 

The  report  of  the  jury  after  setting  forth  the  names  of  prop- 
erty owners  to  whom  damages  have  been  awarded  and  the 
amount  of  the  damages,  concluded  as  follows : 

All  owners  of  property  along  the  line  of  said  road,  whose 
names  do  not  appear  in  the  above  list  have  been  allowed  no  dam- 
ages, it  being  our  opinion  that  the  damages,  if  any,  suffered  in 
their  cases,  will  be  offset  by  the  benefits  or  advantages  accruing 
out  of  the  widening  of  said  road. 

We  are  of  the  opinion  that  the  city  of  Williamsport  and 
the  borough  of  Montoursville  are  not  as  such  city  and  borough 
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benefited  by  the  altering  and  widening  of  said  road,  other  or 
apart  from  the  general  benefit  to  the  public  at  large,  and  we, 
therefore,  assess  no  part  of  the  cost  thereof  to  said  city  or  bor- 
ough. 

The  Montoursville  Passenger  Railway  Company,  the  Western 
Union  Telegraph  Company,  the  Pennsylvania  Telephone  Com- 
pany, and  the  United  Telephone  and  Telegraph  Company  ap- 
peared before  the  viewers  and  protested  against  the  widening 
and  altering  of  said  road,  and  claimed  that  damages  should  be 
awarded  to  them  sufficient  to  reimburse  them  for  any  removal 
or  change  in  their  respective  properties  on  the  line  of  said  road 
that  may  be  required  by  reason  of  widening  or  altering  of  said 
road.  We  are  of  the  opinion  that  all  of  said  corporations  \vill 
be  benefited  by  the  widening  and  altering  of  said  road,  and 
that  the  use  and  occupancy  of  said  road  by  said  coiporations 
does  contribute  to  the  necessity  of  widening  and  altering  said 
road;  but  we  are  further  of  the  opinion  that  independently  of 
the  use  of  said  road  by  said  corporations,  it  is  necessary  for  the 
accommodation  of  the  public  that  the  road  should  be  widened 
to  fifty  feet,  and  in  view  of  the  expenses  that  said  corporations 
will  incur  in  conforming  their  properties  to  the  widened  and 
altered  road,  we  do  not  think  it  just  to  assess  any  damages 
against  said  corporations,  and  we,  therefore,  make  no  such  as- 
sessment, upon  the  condition,  however,  that  said  corporations 
will  so  change  the  location  of  their  respective  properties,  viz : 
railway  and  poles,  as  to  conform  to  the  said  road  as  widened. 
We  further  find  no  damages  due  them  by  reason  of  altering  and 
widening  said  road. 

In  accordance  with  the  provisions  of  the  act  of  April  3, 1903, 
which  provides  that  the  '*  damages  taking  into  account  benefits 
conferred  shall  be  awarded  and  paid  according  to  the  pro- 
visions of  the  act  of  June  13,  1836,  and  its  supplements,"  we 
hereby  award  and  assess  the  payment  of  said  damages  upon  or 
against  the  county  of  Lycoming. 

If,  however,  it  is  the  opinion  of  the  court  that  the  county  of 
Lycoming  is  not  legally  liable  for  the  payment  of  said  damages, 
we,  in  that  event,  assess  the  same  to  or  against  the  township 
of  Loyalsock. 

On  exceptions  to  the  report  of  the  jury,  the  court  made  the 
following  order : 
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And  now,  October  13,  1903,  the  report  of  the  viewers 
is  so  far  modified  as  to  eliminate  therefrom  that  part  of 
their  report  wherein  the  viewers  say :  **  We  hereby  award  and 
assess  the  said  damages  upon  or  against  the  county  of  Ly- 
coming." The  exceptions  to  the  report  of  the  viewera  are  dis- 
missed. The  court  approves  the  opening  of  the  road  to  the 
width  of  fifty  feet,  and  orders  that  the  same  be  opened  to  the 
width  of  fifty  feet ;  and  we  confirm  the  report  of  the  viewers 
absolutely,  and  direct  that  the  damages  awarded  by  the  viewers 
to  the  adjoining  landowners  be  paid  by  the  township  of  Loyal- 
sock. 

ErroTt  (M9tffned  were  in  dismissing  exceptions  to  report  of 
viewers  in  making  order  as  above. 

William  D.  Crocker^  with  him  Addison  Candor  and  C,  Larue 
Munsony  for  appellant. — But  none  of  the  acts  authorize  the 
change,  vacation  and  widening  of  a  road  in  one  and  the  same 
proceeding.  Such  method  is  wholly  irregular :  Powelton  Ave., 
11  Phila.  447 ;  Church  Street,  8  Pa.  Dist.  Rep.  457  ;  Chestnut 
Street,  8  Pa.  C.  C.  Rep.  55 ;  East  Ave.,  7  Lancaster  Law 
Rev.  164. 

Such  a  report  cannot  be  sustained.  Neither  the  viewers  nor 
the  court  had  any  authority  to  impose  conditions  upon  any 
person  or  corporation  affected  by  the  proposed  altering  or 
widening  of  the  road.  The  only  conditions  allowed  are  those 
prescribed  by  the  legislature  itself:  In  re  Road  in  Lathrop 
Township,  84  Pa.  126 ;  In  re  Road  in  O'Hara  Township,  87 
Pa.  356. 

J,  C.  Hilly  with  him  ff.  R.  Hilly  John  J.  Reardon  and  James 
B.  Krausey  for  appellee,  cited :  Krause  et  al.  v.  Penna.  Rail- 
road Co.,  20  W.  N.  C.  Ill ;  In  re  Chestnut  St.,  8  Pa.  C.  C. 
Rep.  55;  In  re  Church  St.,  8  Pa.  Dist.  Rep.  457;  In  re 
Powelton  Ave.,  11  Phila.  447. 

Opinion  by  Rice,  P.  J.,  October  17, 1904 : 

Their  report  shows  that  the  viewers  did  four  things,  subject, 
of  course,  to  the  approval  of  the  court :  (a)  they  vacated  a  por- 
tion of  the  road  at  Miller's  run  ;  (h)  they  supplied  its  place ; 
((?)  they  recommended  that  the  road  throughout  its  entire 
length  be  widened  to  fifty  feet ;  (J)  they  assessed  the  damages. 
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It  is  urged  that  independently  of  the  act  of  1908,  which  it 
is  claimed  is  imconsfcitutional,  ihe  road  laws  in  force  in  Ly- 
coming county  do  not  authorize  the  accomplishment  of  these 
objects  through  one  and  the  same  set  of  viewers.  The  proper 
course,  say  counsel,  would  have  been  (1)  to  petition  to  change 
and  vacate  the  old  road,  as  provided  by  the  act  of  1836 ;  (2)  for 
the  persons  damnified  to  petition  tiie  court  for  the  appointment 
of  viewers  to  assess  their  damages  under  section  7  of  that  act ; 
(8)  after  such  change  of  location  to  petition  under  the  act  of 
1850  to  widen  the  changed  road ;  (4)  to  ask  for  the  appoint- 
ment of  viewers,  under  section  7  of  the  act  of  1836,  to  assess 
the  damages  for  such  widening.  We  do  not  concur  in  this 
view. 

Section  18  of  the  act  of  1886,  which  conferred  authority 
upon  the  quarter  sessions  ^'  to  change  or  vacate  the  whole  or 
any  part  of  any  public  or  private  road  which  may  have  been 
laid  out  by  authority  of  law,  whenever  the  same  shall  become 
useless,  inconvenient  or  burthensome,"  declared  that  the  court 
shall  proceed  therein  by  views  and  reviews,  "  in  the  manner 
provided  for  the  laying  out  of  public  roads  and  highways." 
The  manner  then  provided  for  the  laying  out  of  roads  con- 
templated a  separate  view  by  six  viewers  upon  the  question  of 
damages,  which  might  be  applied  for  by  **  the  owner  of  any 
land  through  which  a  public  road  shall  be  opened  as  afore- 
said," within  one  year  from  the  opening  of  the  same.  But 
by  the  first  section  of  the  Act  of  February  24, 1845,  P.  L.  52, 
apply  to  Lycoming  and  some  other  counties,  it  is  provided 
that  the  number  of  road  and  bridge  viewers  shall  be  three, 
one  of  whom  shall  be  a  surveyor,  if  deemed  necessary.  Un- 
questionably this  section  controls,  whether  the  petition  be  for 
the  appointment  of  viewers  to  lay  out  an  entirely  new  road, 
under  section  1  of  the  act  of  1836,  or  to  **  change  or  vacate  " 
under  section  18,  or  to  assess  damages  under  section  7,  or  to 
widen  under  the  act  of  1850.  But  as  the  second,  third  and 
fourth  sections  of  the  act  of  1845  relate  in  terms  only  to  pro- 
ceedings where  viewers  are  appointed  to  "  view  and  locate  a 
public  or  private  road,"  it  is  argued  that  as  to  a  proceeding  to 
*^  change  or  vacate  "  no  change  was  made  in  the  law  except  as 
to  the  number  of  viewers.  It  would  follow  from  the  adoption 
of  this  construction  that  the  damages  accruing  to  tiie  owners 
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of  land  through  which  a  public  road  may  be  located  are  to  be 
assessed  in  the  mode  prescribed  by  the  act  of  1845,  if  the  pro- 
ceeding is  under  the  first  section  of  the  act  of  1836,  but  if  the 
proceeding  is  under  the  18th  section  of  that  act  they  are  to  be 
assessed  in  the  mode  prescribed  by  the  7  th  section  thei-eof. 
It  is  appropriate  in  this  connection  to  quote  at  some  length 
the  remarks  of  Chief  Justice  Paxson  in  Warriorsmark  Road, 
126  Pa.  305,  as  to  the  reasons  which  lead  to  the  adoption  of  the 
Act  of  May  14, 1874,  P.  L.  164,  for,  owing  to  the  similarity  of 
the  two  acts,  they  seem  to  us  equally  pertinent  in  tlie  construc- 
tion of  the  act  of  1845.  He  says  :  ^^  The  prominent  feature  in 
this  act  is  the  change  in  the  mode  of  assessing  damages.  It 
provides,  as  clearly  as  language  can  do,  that  the  jury  appointed 
to  view  and  lay  out  a  road,  and  also  a  jury  of  review,  shall  as- 
sess the  damages  caused  thei*eby.  To  this  extent  the  general 
road  law  of  1836  is  repealed.  The  reasons  which  induced  the 
legislature  to  make  this  change  are  not  expressed  in  the  act, 
yet  it  is  not  difficult  to  see  why  it  was  done.  It  simplifies  the 
proceedings  and  makes  them  less  expensive.  This  alone  would 
justify  the  change.  But  there  is  another  and  more  important 
reason.  Under  the  old  system  the  assessment  of  damages  was 
a  separate  proceeding,  by  another  jury,  subsequent  to  the  loca- 
tion of  the  road  by  the  viewers  and  the  approval  of  their  re- 
port. It  sometimes  happened  that  the  viewers  located  a  road 
where  it  was  subsequently  ascertained  that  the  damages  for 
opening  it  were  so  large  as  to  be  greatly  disproportioned  to  the 
public  necessity  for  the  road,  and  the  ability  of  the  township 
to  pay.  In  such  cases  had  the  jury  of  view  also  ascertained  the 
damages  they  might  well  have  hesitated  to  report  in  favor  of 
the  road.  The  expenses  of  opening  a  road,  and  the  amount 
of  damages  to  be  paid  to  the  landowners,  are  legitimate  matters 
of  consideration  by  a  jury  of  view  when  they  are  called  upon 
to  decide  upon  the  propriety  of  locating  a  road.  We  can  read- 
ily understand,  therefore,  why  the  act  of  1874  required  the  jury 
of  view  to  pass  upon  both  the  location  of  the  road  and  the  as- 
sessment of  the  damages.*'  So  here,  having  regard  to  the  rea- 
son which  we  may  safely  assume  influenced  the  legislature  to 
pass  the  act  of  1845,  and  to  the  familiar  principles  applicable 
in  the  construction  of  remedial  statutes,  we  are  unable  to  con- 
clude that  they  contemplated  the  retention  of  the  expensive, 
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cumbersome  and  otherwise  inconvenient  mode  of  assessing  the 
damages  accruing  to  the  owners  of  land  through  wliich  a  road 
may  be  located,  where  the  proceeding  is  under  the  18th  sec- 
tion of  the  act,  while  pro\'iding  a  less  expensive,  simpler,  speed- 
ier and  more  convenient  mode  of  assessing  the  damages  accruing 
from  the  same  kind  of  injury,  where  the  proceeding  is  under  the 
first  section  of  the  act.  This  result  can  only  be  reached  by  as- 
suming that  by  the  use  of  the  words  "  to  view  and  locate  "  in 
the  second  section  of  the  act  of  1845  the  legislature  intended 
to  exclude  the  case  of  a  location  of  a  road  through  a  man's 
land  in  the  place  of  a  road,  or  part  of  a  road,  vacated,  for  which 
we  can  find  no  warrant  in  the  context,  or  by  construing  the 
words  of  the  18th  section  of  the  act  of  1836,  "  in  the  manner 
provided  for  the  laying  out  of  public  roads,"  to  mean  the  same 
as  if  the  section  had  declared  in  express  terms  that  the  manner 
shall  be  the  one  existing  at  the  time  of  its  enactment.  It  is 
manifest,  however,  that  the  intent  of  the  legislature  of  1836 
was  to  have  but  one  mode  of  procedure  whether  the  petition 
should  be  under  the  firat  or  under  the  eighteenth  section  of  the 
act,  and  we  are  convinced  that  we  are  effectuating  it,  and  are 
not  contravening  that  of  the  legislature  of  1845,  by  holding 
that  the  "  manner  provided  for  the  laying  out  of  public  roads," 
which  is  to  be  pursued  where  the  petition  is  under  the  eight- 
eenth section,  is  the  manner  provided  by  the  law  in  force 
at  the  time  and  in  the  county  when  and  where  the  petition  may 
be  filed ;  in  this  case  the  act  of  1845,  and  not  the  seventh  sec- 
tion of  the  act  of  1836.  Authority  for  this  construction  will 
be  found  in  the  principles  enunciated  in  the  analogous  cases  of 
Kugler's  Appeal,  55  Fa.  123,  and  Vernon  Park,  Philadelphia's 
Appeal,  163  Pa.  70. 

The  act  of  1836  did  not  confer  power  to  widen  roads.  This 
was  decided  in  1843  in  Church  Road,  6  W.  &  S.  200,  and 
again  in  1848,  in  In  re  Liberty  Alley,  8  Pa.  381.  In  the  first 
cited  case  the  court  said :  **  That  object  appears  to  be  unattain- 
able by  any  other  process  than  vacating  and  laying  out  anew ; 
and  perhaps  the  subject  requires  legislation."  The  defect  in 
the  law  pointed  out  in  these  decisions  was  remedied  by  the  Act 
of  May  8,  1860,  P.  L.  713,  whereby  the  courts  of  quarter  ses- 
sions were  given  power,  '*  under  the  same  rules  and  restrictions 
regulating  proceedings  for  laying  out  and  vacating  public 
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roads,  to  grant  the  orders  for  widening  all  such  roads  as  are 
now,  or  hereafter  may  be,  laid  out,  reserving  to  those  persons 
who  may  consider  themselves  damnified  the  right  of  submitting 
their  claims  to  a  board  of  viewers,  as  is  now  provided  in  cases 
of  laying  out  roads  :  Provided  that  no  road  shall  in  any  case 
exceed  fifty  feet  in  width."  As  already  pointed  out,  under 
the  procedure  in  ]a3dng  out  roads  and  the  assessment  of  dam- 
ages provided  by  the  act  of  1845  for  Lycoming  county,  it  was 
then,  and  still  is,  the  duty  of  the  viewers  appointed  to  view 
and  locate  a  road  to  endeavor  to  procure  from  the  persons 
through  whose  lands  the  location  may  be  made  releases  of 
damages,  and  failing  in  that,  to  assess  the  same  and  make  re- 
port thereof.  Manifestly,  therefore,  the  assessment  of  damages 
caused  by  the  widening  of  a  road  in  that  county  is  to  be  made 
in  the  same  manner ;  that  is,  by  the  viewers  appointed  to  re- 
port upon  the  proposed  widening,  and  not  by  a  separate  board 
of  viewers  appointed  specially  for  that  purpose. 

The  act  of  1850  may  well  be  regarded  as  an  amendment  of 
the  eighteenth  section  of  the  act  of  1836  whereby  the  term 
*^  change  "  as  used  in  that  section  was  enlarged  beyond  the 
construction  previously  given  to  it,  so  as  to  include  a  widen- 
ing, as  well  as  an  alteration  of  location  of  parts  of  the  road  and 
the  vacation  of  the  parts  supplied.  There  may  be  instances, 
and  this  appears  to  be  one,  where  both  kinds  of  "  change  "  are 
needed  in  order  to  remedy  existing  inconveniencies.  As  the 
court  has  power  to  make  them,  and  as  the  procedure  is  the  same, 
why,  when  both  are  needed,  one  as  much  as  the  other,  may  not 
both  be  made  in  a  single  proceeding  even  though  it  be  conceded 
that  the  act  of  1903  is  unconstitutional  ?  This  would  not  only 
tend  to  the  saving  of  expense  and  the  prevention  of  delay,  but 
would  also  be  advantageous  for  otiier  reasons,  and  none  of  the 
objections  raised  by  the  present  appellant  that  we  have  thus 
far  considered  is  sufficient  to  compel  a  negative  answer  to  the 
question. 

But  it  may  be  said,  that,  leaving  the  act  of  1903  out  of  view, 
the  damages  to  the  owners  of  land  through  which  a  road  is  laid 
under  the  eighteenth  section  of  the  act  of  1836  are,  by  virtue 
of  the  local  Act  of  March  24,  1868,  P.  L.  464,  payable  by  the 
township,  whilst  as  to  the  damages  accruing  from  the  taking 
of  land  in  the  widening  of  a  road,  the  general  law  was  not 
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changed  by  that  act,  and  therefore,  they  are  payable  by  the 
county.  Even  if  this  proposition  were  to  be  conceded,  it  is 
questionable,  to  say  the  least,  whether  it  would  be  an  insuper- 
able objection  to  the  joining  of  the  two  proceedings.  But  we 
deem  it  unnecessary  to  discuss  or  decide,  that  question,  for  we 
are  of  opinion  that  the  proposition  that  in  one  case  the  damages 
are  payable  by  the  county  and  in  the  other  case  by  ihe  town- 
ship cannot  be  sustained. 

The  first  section  of  the  act  of  1868  reads  as  follows :  ^*  That 
all  damages  hereafter  sustained  by  the  owner  or  owners  of  any 
lands,  tenements  and  hereditaments  by  reason  of  the  laying  out, 
altering  or  vacating  the  whole  or  any  part  of  any  public  high- 
way, road,  street  or  alley  in  the  county  of  Lycoming,  shall  be 
paid  by  the  township,  borough  or  city  in  which  such  lands, 
tenements  and  hereditaments  are  situate.*'  The  contention  is 
that  the  word  "alter"  as  used  in  this  act  is  synonymous  with 
the  word  "  change  "  as  used  in  section  18  of  the  act  of  1836, 
and  that,  as  the  latter,  as  used  in  that  connection,  was  construed 
to  mean  a  change  of  location  only,  and  not  a  change  of  width, 
therefore  it  is  to  be  presumed  that  the  word  "  alter  "  was  used 
in  the  same  sense  in  this  connection.  But  the  reason  why  the 
word  "  change  "  was  given  this  restricted  meaning  in  the  con- 
struction of  the  act  of  1836,  will  be  found,  we  think,  in  this 
remark  of  the  court  in  Church  Road, supra:  "  As  the  question 
of  width  is  determinable  by  the  court,  there  seems  to  be  no 
authority  to  widen."  It  is  thus  seen  that  it  does  not  follow, 
because  by  reason  of  the  context,  the  word  was  given  this  re- 
stricted meaning  in  the  construction  of  the  act  of  1836,  that 
therefore  it  must  be  given  the  same  meaning  in  the  construction 
of  subsequent  road  legislation,  much  less,  that  the  word 
**  alter  "  was  used  in  the  same  sense  in  the  act  of  1868.  True, 
it  has  been  held  that  "  the  authority  to  alter  a  road  is  an  author- 
ity to  substitute  a  new  road  for  an  old  one,"  Millcreek  Twp.  v. 
Reed,  29  Pa.  195,  but  neither  that  case,  nor  any  other  autiior- 
itative  decision  to  which  our  attention  has  been  called  would 
warrant  us  in  holding,  that  when  statutes  authorize  the  alter- 
ing of  highways  both  by  changing  the  location  and  by  chang- 
ing the  width,  a  subsequent  statute  directing  how  the  damages 
sustained  by  "  altering "  shall  be  paid,  must  be  construed  to 
apply  to  the  former  kind  of  change  only.     The  legislature 
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haviDg  used  a  term,  which,  in  its  popular  acceptation  and  as 
defined  by  the  lexicographers,  is  comprehensive  enough  to  in- 
clude botii  kinds  of  change,  the  courts  ought  to  give  it  that 
construction,  there  being  no  settled  rule  of  law  affixing  a  dif- 
ferent meaning  to  it,  and  there  being  nothing  in  the  context, 
or  in  the  legislation  of  which  the  act  forms  a  part,  from  which 
it  reasonably  can  be  inferred  that  the  legislature  intended  it  to 
have  a  more  restricted  effect.  We  therefore  concur  in  the  con- 
clusion thus  expressed  by  the  learned  judge  below :  "  We  are 
also  fully  satisfied  that  the  word  ^altering '  as  used  in  this  act 
of  1868  is  sufficiently  broad  to  cover  the  widening  of  a  road  as 
contemplated  by  the  Act  of  May  8, 1850,  P.  L.  713,  above  re- 
cited. Lexicographers  define  the  word  *  alter '  to  mean,  *  To 
cause  to  be  different  in  some  respect ;  to  become  different  in 
some  respect  or  to  some  extent ;  to  vary  in  some  degree  with- 
out an  entire  change.*  These  definitions  would  seem  to  us  to 
fully  warrant  the  construction  we  have  here  given  to  the  word 
^  altering '  as  used  in  this  act." 

Was  this  local  act  repealed  pro  tanto  by  the  Act  of  April  8, 
1903,  P.  L.  137,  entitled  '*  An  act,  to  widen  and  alter,  or  to 
widen  or  alter,  public  roads,  in  townships  in  this  common- 
wealUi,  connecting  a  city  with  a  city,  a  city  with  a  borough,  or 
a  borough  with  a  borough ;  and  providing  for  the  assessment  of 
damages,  and  their  payment  to  persons  injured  by  such  alter- 
ing or  widening?  "  This  question  is  raised  by  the  alternative 
form  of  the  viewer's  report,  whereby  it  was  directed  that  the 
damages  should  be  paid  by  the  township,  in  the  event  and  that 
event  only,  that  the  court  should  be  of  opinion  that  the  county 
is  not  legally  liable  therefor.  It  is  clear,  therefore,  that  they 
did  not  impose  them  upon  the  township  in  the  exercise  of  the 
discretion  attempted  to  be  vested  in  them  by  the  second  pro- 
viso ;  indeed  they  recommend  specifically  that  they  be  not  im- 
posed upon  the  municipalities  mentioned  in  that  proviso.  In 
that  event  the  act  of  1903  declares  that  they  shall  be  *^  awarded 
and  paid,  according  to  the  provisions  of  the  act  of  June  thir- 
teenth, one  thousand  eight  hundred  and  thirty-six,  and  its  sup- 
plements." There  are  several  acts  of  June  13, 1836,  and  many 
more  passed  subsequently,  some  so-called,  and  others  in  effect, 
supplements  thereto.  There  is  grave  doubt  in  our  opinion 
whether  tlus  mode  of  providing  how  the  damages  shall  be 


Digitized  by 


Google 


228  LOYALSOCK  TWP.  ROAD  (NO.  1). 

Opinion  of  the  Court.  [26  Pa.  Superior  Gt. 

awarded  and  paid  in  the  special  class  of  cases  mentioned  in  the 
title  is  in  conformity  with  the  salutary  provisions  of  section  6, 
article  3  of  the  constitution.  We  do  not  deem  it  neces- 
sary, however,  to  extend  this  opinion  by  a  discussion  of  that 
question,  for  upon  a  proper  interpretation  of  the  act  we  think 
it  does  not  repeal  the  local  act  of  1868,  nor  affect  its  applicar 
tion  to  a  case,  where,  as  here,  the  viewers  report  against  the 
imposition  of  the  cost  and  damages  upon  the  municipalities 
mentioned  in  the  second  proviso  of  the  act  of  1903.  The  act 
does  not  contain  the  usual  repealing  clause,  an  omission,  which, 
while  not  conclusive  of  the  question,  Commonwealth  v.  Sum- 
merville,  204  Pa.  300 ;  Jadwin  v.  Hurley,  10  Pa.  Superior  Ct 
104,  is  significant  as  indicating  the  intention  of  the  legisla- 
ture. It  was  not  passed  to  carry  into  effect  any  provision  of 
the  constitution.  It  does  not  purport  to  be  a  revision  of  the 
laws  regulating  the  altering  of  roads  either  by  widening  or 
changing  location,  nor  does  it  attempt  to  establish  a  new  and 
comprehensive  rule  upon  that  general  subject  Hence  the 
principle  upon  which  Chalfant  v.  Edwards,  176  Pa.  67,  and 
kindred  cases  were  decided  does  not  apply.  None  of  its  terms 
or  provisions  indicates  a  clear  intent  to  abrogate,  wholly  or  pro 
tanto,  the  existing  system  of  changing,  vacating  and  widening 
roads  and  the  assessment  of  damages  in  counties  where  the  act 
of  1846  applies.  On  the  contrary,  the  very  indefiniteness  of 
the  language  used,  and  the  presumably  deliberate  omission  of 
a  repealing  clause,  tend  to  show  that  the  legislature  had  in 
mind  the  general  rule,  that  a  general  statute,  without  negative 
words,  does  not  repeal  a  previous  statute  which  is  particular 
though  the  provisions  of  one  be  diffei'ent  from  the  other.  We 
fully  recognize  the  right  of  the  legislature  to  express  its  will  in 
any  form,  affirmative  or  negative  that  it  pleases,  so  long  as  it 
does  not  transgress  constitutional  prohibitions,  and  the  prin- 
ciple that  whether  the  question  be  as  to  the  implied  repeal  of 
a  prior  local  or  a  prior  general  statute,  the  intention  of  the  leg- 
islature must  control :  See  Rodebaugh  v.  Philadelphia  Tr.  Co., 
190  Pa.  358 ;  McCleary  v.  Allegheny  Co.,  163  Pa.  678.  But 
while  the  rule  above  stated  is  not  an  unbending  one,  to  be  ap- 
plied without  r^ard  to  other  evidence  of  the  legislative  in- 
tent, we  nevertheless  feel  confident,  from  a  c(»isideration  of  the 
act  as  a  whole,  and  a  view  of  ihe  entire  course  of  legislation 
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upon  the  subject,  that  we  are  more  likely  to  carry  out  the  ac- 
tual intention  of  the  legislature  by  holding  that  the  rule  ap- 
plies here,  than  by  holding  otherwise.  See  Morrison  v.  Fay- 
ette Co.,  127  Pa.  110  ;  Rymer  v.  Luzerne  County,  142  Pa.  108 ; 
Murdock's  Petition,  149  Pa.  341 ;  Commonwealth  v.  Philadel- 
phia &  Erie  R.  R.  Co.,  164  Pa.  262 ;  Commonwealth  v.  Lloyd, 
2  Pa.  Superior  Ct.  6 ;  s.  c,  178  Pa.  808. 

We  therefore  conclude  that  whether  the  act  of  1903  be 
valid  or  not,  there  was  ample  legislative  authority  for  the  ac- 
tion of  the  viewers  as  described  at  the  outset  of  this  opinion, 
but  that  they  had  not  authority  to  impose  the  damages  awarded 
by  them  upon  the  county.  Under  their  findings  they  are  pay- 
able by  the  township,  by  force  of  the  act  of  1868. 

As  the  viewers  reported  that  the  appellant  will  not  sustain 
damages  beyond  the  benefits  that  will  be  conferred  by  the  al- 
teration of  the  road  in  the  manner  described,  the  question 
whether  the  statutes  governing  the  proceeding  contemplate  the 
recovery  of  damages  by  a  corporation  having  a  mere  easement 
in  the  highway  need  not  be  discussed. 

The  viewers  assessed  no  damages  against  such  corporations, 
because  in  view  of  the  expenses  that  they  will  incur  in  con- 
forming their  properties  to  the  widened  and  altered  road,  they 
did  not  think  it  just  to  do  so,  '*  and,"  to  quote  their  language, 
'^  we,  therefore,  make  no  such  assessment,  upon  the  condition, 
however,  that  said  corporations  will  so  change  the  location  of 
their  ....  railroad  and  poles,  as  to  conform  to  the  said  road 
as  widened."  Manifestly,  what  they  call  a  condition  is  a  mere- 
nullity.  It  relates  to  a  matter  concerning  which  neither  they 
nor  the  court  had  jurisdiction  to  make  any  order  in  this  pro- 
ceeding, it  can  be  given  no  effect  in  any  other  proceeding  in 
which  the  rights  and  duties  of  these  corporations  may  be  in- 
volved, and  in  the  event  of  a  breach  of  it  neither  the  viewera 
nor  the  court  can  revise  their  findings  as  to  damages  and  im- 
pose any  part  thereof  upon  them.  There  is  no  conceivable 
way  in  which  it  affects,  or  can  affect,  prejudicially  the  appel- 
lant, and,  therefore,  is  not  necessarily  fatal  to  the  report,  but 
may  be  rejected  as  surplusage :  In  re  Road  in  O'Hara  Twp., 
87  Pa.  856. 

The  order  is  affirmed,  the  costs  of  this  appeal  to  be  paid  by 
the  Montoursville  Passenger  Railway  Company,  the  appellant. 


Digitized  by 


Google 


230  LOYALSOCK  TWP.  ROAD  (NO.  2). 

Arguments — Opinion  of  the  Court.    [26  Pa.  Superior  Ct. 

LoyaJsock  Township  Road  (No.  2). 

Argued  March  10,  1904.  Appeal,  No.  12,  Feb.  T.,  1904,  by 
Loyalsock  Township,  from  order  of  Q.  S.  Lycoming  Co.,  June 
Term,  1903,  No.  3,  dismissing  exceptions  to  report  of  jury  of 
view  In  re  Petition  for  Altering  and  Widening  Public  Road  in 
Loyalsock  Township.  Before  Rick,  P.  J.,  Beavbr,  Oblady, 
Smith,  Pobtbb,  Morrison  and  Henderson,  J  J.    Affirmed. 

W.  C.  Oilmore^  for  appellant. 

S.  Wi  Whitehead^  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  17, 1904 : 

This  is  an  appeal  from  the  same  order  in  the  same  proceed- 
ing from  which  the  appeal  of  the  Montoursville  Passenger 
Railway  Company  was  taken.  The  question  raised  by  the 
present  appellant  is  whether  under  the  statutes  governing  the 
proceeding  the  damages  awarded  by  the  viewers  are  payable 
by  the  county  or  by  the  township.  We  have  discussed  that 
question  in  the  opinion  filed  in  the  Montoursville  Passenger 
Railway  case,  and  held  that,  under  the  viewers'  findings,  they 
are  payable  by  the  township  by  force  of  the  local  act  of  1868.' 
Tlie  order  we  have  made  in  that  case  affirming  the  order  of  the 
quarter  sessions  applies  to  this  appeal  as  well,  except  as  to  the 
costs  of  this  appeal ;  and  it  is  now  ordered  that  they  be  paid 
by  the  township  of  Loyalsock,  the  appellant. 


Phillips  V.  International  Text  Book  Company,  Appellant. 

Principal  and  agent — Assumed  name — Undisclosed  principal. 

When  a  corporation  or  an  individual  elects  to  carry  on  a  branch  of  its 
or  his  business  in  an  assumed  name,  it  or  he  is  liable  for  the  acts  of  agents, 
acting  within  the  scope  of  their  authority,  who  contract  in  the  assumed 
name  with  relation  to  such  branch  of  the  business,  in  all  cases  where  the 
contract  would  have  been  binding  if  made  in  the  actual  name  of  the  cor- 
poration or  individxial. 
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An  undisclosed  principal  is  bound  by  the  contracts  of  his  agents  acting 
within  the  scope  of  hb  authority,  although  the  party  with  whom  the  con- 
tract was  made  may  have  known  the  principal  under  some  other  name. 

A  corporation  of  the  name  of  International  Text  Book  Company  con- 
ducted a  branch  of  its  business  under  the  name  of  "  International  Corre- 
spondence Schools."  It  appointed  a  superintendent  of  this  branch  giving 
him  large  powers  to  solicit  business,  and  establishing  him  in  an  office  from 
which  he  conducted  a  large  correspondence.  In  the  agreement  with  the 
superintendent  the  latter  was  forbidden  to  contract  debts  for  the  cor- 
poration. In  a  suit  against  the  corporation  for  a  typewriting  machine 
rented  to  the  superintendent,  it  appeared  that  the  plaintiff  did  not  know 
of  the  restrictions  on  the  powers  of  the  superintendent,  and  that  he  did 
not  know  the  real  name  of  the  corporation.  He  knew  the  name  Interna* 
tional  Correspondence  Schools,  and  to  it  he  charged  the  machine  on  his 
books.  Hddf  that  if  the  jury  believed  the  evidence  it  was  sufficient  to  sus- 
tain a  verdict  in  favor  of  the  plaintiff  against  the  corporation  on  the  con- 
tract of  hiring  the  machine. 

Bailment — Hiring  chattel — Care  of  property — Hire. 

In  every  contract  of  hiring  there  is,  in  the  absence  of  an  express  provi- 
sion otherwise,  an  implied  covenant  that  the  bailee  will  take  reasonable 
and  proper  care  of  the  property  which  is  the  subject  of  the  bailment.  In 
case  the  property  is  negligently  injured  an  action  will  lie  for  the  breach  of 
the  implied  covenant,  and  whether  that  action  be  in  assimopsit  or  trespass 
it  is  still  founded  in  contract. 

Argued  March  11, 1904.  Appeal,  No.  26,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Lycoming  Co.,  March  T., 
1903,  No.  413,  on  verdict  for  plaintiff,  in  case  of  H.  G.  Phillips 
V.  International  Text  Book  Company,  Proprietors  of  the 
International  Correspondence  Schools  of  Scranton.  Before 
Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Morrison 
and  Henderson,  JJ.    AflBrmed. 

Trespass  to  recover  the  value  of  a  typewriting  machine.  Be- 
fore Hart,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $50.56.  Defendant 
appealed. 

Error  assigned  among  others  was  in  refusing  binding  instruc- 
tions for  defendant. 

David  0.  Harrington^  with  him  0.  E^  Sprovt  and  John  E. 
Oupp^  for  appellant. 
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J.  M.  BeiUyj  of  ReiUyj  Shale  ^  McQraw^  for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904 : 

When  a  corporatioa  or  an  individual  elects  to  carry  on  a 
branch  of  its  or  his  business  in  an  assumed  name,  it  or  he  is 
liable  for  the  acts  of  agents,  acting  within  the  scope  of  their 
authority,  who  contract  in  the  assumed  name  with  relation  to 
such  branch  of  the  business,  in  all  cases  where  the  contract 
would  have  been  binding  if  made  in  the  actual  name  of  the 
corporation  or  individual.  The  evidence  in  this  case,  including 
the  contracts  of  the  defendant  with  its  agents,  established  that 
the  "  International  Correspondence  Schools  "  were  owned  by 
and  were  merely  a  branch  of  the  business  of  the  International 
Text  Book  Company,  and  the  representatives  of  the  former 
were  the  actual  agents  of  the  latter.  An  undisclosed  principal 
is  bound  by  the  contracts  of  his  agent  acting  within  the  scope  of 
his  authority,  although  the  party  with  whom  the  contract  was 
made  may  have  known  the  principal  under  some  other  name. 
There  was  no  real  question,  under  the  evidence,  as  to  the  party 
with  whom  the  plaintiff  thought  he  was  dealing,  nor  as  to  the 
business  to  which  the  contract  relaited.  The  evidence  indicates 
that  there  was  no  corporation  or  firm  in  existence  named 
the  '*  International  Correspondence  Schools,"  but  for  purposes 
which  were  entirely  proper  the  International  Text  Book  Com- 
pany had  for  its  own  convenience  carried  on  one  branch  of  its 
business  in  that  name.  The  plaintiff  knew  the  business  of  the 
corporation  with  which  he  dealt,  but  did  not  know  its  real  name, 
and  the  charges  in  his  books  were  entered  against  the  "  Interna- 
tional Correspondence  Schools.'*  The  corporation  was  how- 
ever in  this  action  made  a  defendant  under  its  real  name,  and  the 
addition  that  it  was  the  proprietor  of  the  correspondence  schools, 
was  simply  descriptive  of  the  business  in  which  the  corporation 
was  engaged. 

There  was  no  question  under  the  evidence  in  this  case  that 
the  defendant  had  opened  and  for  several  years  maintained  an 
office  for  the  transaction  of  its  business  in  the  city  of  Williams- 
port,  which  office  it  had  caused  by  prominent  signs  to  be  desig- 
nated as  a  place  where  its  business  was  transacted.  It  had 
placed  S.  W.  Mason,  one  of  its  assistant  superintendents,  in 
charge  of  that  office,  as  the  ostensible  head  of  the  business  there 
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to  be  transacted,  and  the  business  there  carried  on  was  exclu- 
sively the  business  of  the  defendant.  The  written  or  printed 
agreement  between  Mason  and  the  defendant  required  the  for- 
mer to  devote  his  entire  time  and  attention  exclusively  to  "  in- 
structing and  assisting  solicitor-collectors  employed  in  said 
division  in  soliciting  contracts  for  scholarships  in  the  ^  Interna- 
tional Con'espondence  Schools/  and  in  making  collections  from 
students  of  said  school^,  in  accordance  with  the  prices,  rules, 
and  regulations  to  be  put  into  effect  from  time  to  time  by  said 
employers."  This  agreement,  it  is  true,  contained  a  provision 
that  Mason  should  not  have  the  right  to  create  or  contract  any 
debt  or  debts  in  the  name  of  his  employers,  but  of  the  private 
instructions  of  the  defendant  to  its  agents  the  plaintiff  had  no 
notice  whatever.  When  the  defendant  thus  opened  up  and 
maintained  an  office  for  the  transaction  of  its  business  and 
placed  in  charge  thereof  an  agent  authorized  to  transact  said 
business,  which  business  as  shown  by  the  contract  between  the 
parties  necessarily  involved  extensive  correspondence,  they 
clothed  such  agent  with  an  apparent  authority  to  contract  for 
such  supplies  as  were  necessary  to  carry  on  said  business  in  said 
oflBce.  When  the  agent — acting  in  the  name  of  his  principal — 
entered  into  a  contract  of  that  character,  and  such  supplies  were 
actually  used  in  the  transaction  of  the  business  of  his  principal, 
the  principal  must  answer.  The  testimony  of  the  plaintiff  if 
believed  established  that  he  rented  a  typewriting  machine  to 
Mason,  who  contracted  as  the  agent  of  the  defendant  corpora- 
tion, that  the  machine  was  delivered  to  the  office  of  the  defend- 
ant and  that  it  was  there  used  in  the  transaction  of  the  busi- 
ness of  the  defendant.  If  this  testimony  was  true,  and,  if  in 
view  of  the  character  of  the  business  to  be  transacted,  such  a 
machine  was  a  reasonable  necessity  to  the  transaction  of  the 
business  of  the  defendant,  then  the  defendant  was  bound  by 
the  contract.  In  every  contract  of  hiring  there  is,  in  the  ab- 
sence of  an  express  provision  otherwise,  an  implied  covenant 
that  the  bailee  will  take  reasonable  and  proper  care  of  the 
property  which  is  the  subject  of  the  bailment.  In  case  the 
property  is  negligently  injured  an  action  will  lie  for  the  breach 
of  the  implied  covenant,  and  whether  that  action  be  in  assump- 
sit or  trespass,  it  is  still  founded  in  "contract.  The  plaintiff 
contended,  and  offered  sufficient  evidence  to  support  that  con- 


Digitized  by 


Google 


234    PHILLIPS  v.  INTER.  TEXT  BOOK  CO.,  Appellant 

Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

tentioD,  that  his  property  had  been  negligently  injured  while 
in  possession  of  the  defendant  as  a  bailee  for  hire.  The  injury 
was  one  for  which,  if  proved  to  the  satisfaction  of  the  jury, 
there  could  be  a  recovery  in  this  form  of  action. 

The  evidence  presented  a  case  upon  which  the  plaintiff  was 
entitled  to  have  a  jury  pass,  and  we  are  not  convinced  that 
there  was  error  in  the  rulings  of  the  learned  court  below. 

The  judgment  is  affirmed. 


Smith  V.  Jackson  Township,  Appellant. 

NegHgence-^anflicHng  atatemenis  of  witness — Province  of  jury. 
It  is  for  the  jury  to  determine  what  a  witness  means  when  he  uses  lan- 
guage warranting  distinct  and  opposite  inferences.     They  must  determine 
his  meaning  not  only  from  his  words,  but  from  his  manner  and  all  the  sur- 
rounding circumstances,  and  find  whether  he  was  careful  or  careless. 

Seeming  inconsistencies  in  a  party's  testimony  do  not  necessarily  lead  to 
the  conclusion  that  he  is  untruthful;  nor,  where  his  testimony  relates  to  a 
subject  as  to  which  the  burden  of  proof  is  on  the  opposite  party,  will  they, 
ordinarily,  warrant  the  court  in  instructing  the  jury  to  reject  those  parts 
of  it  which  make  in  his  favor,  and  to  base  their  verdict  on  those  parts  of  it 
which  seem  to  make  against  him.  Under  these  circumstances  the  case 
must  go  to  the  jury,  whose  province  it  is  to  reconcile  conflicting  statements, 
whether  of  the  same  or  different  witnesses,  or  to  draw  the  line  between  them 
and  say  which  shall  prevail. 

Negligence — Bridge — Hole  in  bridge — Contributory  negligence — Province  of 
court  and  jury. 

In  an  action  against  a  township  to  recover  damages  for  [lersonal  injuries, 
it  appeared  that  while  plaintiff  was  driving  over  a  bridge  belonging  to  the 
township,  his  horse  stepped  through  a  hole  about  five  inches  wide  and  be- 
tween fifteen  and  twenty  inches  long,  and  plaintiff  was  thrown  from  his 
wagon  and  injured.  The  hole  had  been  in  the  bridge  for  about  three  wedcs 
before  the  accident,  and  plaintiff  had  observed  it  as  he  went  to  and  fro 
daily,  but  on  the  day  preceding  a  person,  without  the  direction  or  knowl- 
edge of  the  sufiervisors,  had  nailed  a  board  over  the  hole,  a  repair  of  ^Hiich 
the  plaintiff  had  notice  when  first  crossing  the  bridge  on  the  morning  of  the 
accident.  This  board  was  removed  and  the  hole  uncovered  before  his  re- 
turn, which  was  an  hour  or  two  later.  A  number  of  milk  cans  in  the  wagon 
prevented  the  use  of  a  seat,  and  the  plaintiff  was  riding  on  one  of  the  cans. 
The  plaintiff  testified  that  he  was  looking  at  his  "horse  and  the  road  and 
straigjit  ahead,"  but  did  not  notice  the  hole,  but  in  another  portion  of  his 
testimony  he  used  language  in  describing  the  accident  from  which  the  de» 
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fendant  claimed  that  an  inference  could  be  drawn,  that  he  must  have  seen 
the  hole  if  he  had  been  looking,  but  the  language  was  also  consistent  with 
an  inference  that  he  meant  no  more  than  that  he  could  have  seen  the  hole 
if  he  had  looked  for  it.    Held  that  the  case  was  for  the  jury. 

While  it  is  duty  of  a  driver  as  it  is  of  a  pedestnun,  to  look  where  he  is 
going,  yet  it  cannot  be  laid  down  as  an  inflexible  and  unvaried  rule  of  law 
that  he  must  keep  his  eyes  constantly  fixed  on  the  roadbed,  and  is  affected 
with  notice  of  every  defect  therein  great  or  small  which  can  be  detected  by 
doing  so. 

Negligence — Damages— Charge  of  court — Medical  services — Evidence. 

While  in  a  negligence  case  a  plaintiff  cannot  recover  for  medical  expenses 
where  he  has  offered  no  evidence  that  such  expenses  have  been  incurred,  a 
verdict  and  judgment  for  plaintiff  will  not  be  disturbed  where  the  court 
charges  that  the  jury  must  confine  themsdlves  to  **  direct  expenses  incurred," 
and  there  is  nothing  to  indicate  from  the  amount  of  the  verdict  or  other 
circumstances  that  the  jury  included  medical  expenses  as  to  which  no  tes- 
timony had  been  offered. 

Argued  March  9,  1904.  Appeal,  No.  5,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Tioga  Co.,  Jan.  T.,  1901, 
No.  2,  on  verdict  for  plaintiff  in  case  of  Alexander  Smith  v. 
Jackson  Township.  Before  Rice,  P.  J.,  Bbavbr,  Oblady, 
Smith,  Pobtbr,  Mobrison  and  Hbndbbson,  JJ.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Befoi:e 
NiLBS,  P.  J. 

The  facts  appear  from  the  opinion  of  the  Superior  Court. 
See  also  20  Pa.  Superior  Ct.  887. 

The  defendant  presented,  inter  alia,  these  points : 

9.  The  court  instructs  you  (the  jury),  that  all  of  the  evi- 
dence regarding  the  board  being  over  the  hole  in  the  bridge 
prior  to  the  time  of  the  alleged  injury  is  withdrawn  from  your 
consideration,  and  you  are  instructed  that  you  must  not  regard 
or  consider  the  same  for  any  purpose  whatever  in  reaching  or 
making  your  verdict.  Answer :  We  decline  to  affirm  that 
point  as  stated.  But  we  do  say  to  you  in  the  language  of  the 
Superior  Court,  when  the  case  was  first  before  it,  "  It  follows 
that  the  fact  that  the  plaintiff  had  noticed  when  crossing  the 
bridge  in  the  morning  that  a  board  had  been  nailed  over  the 
hole,  did  not  relieve  him  from  the  duty  to  look  where  he  was 
driving,  and  it  was  error  to  permit  the  jury  to  find  that  it  re- 
lieved him  from  that  duty."  We  add  to  this  that  the  fact  he 
saw  the  board  over  the  hole  in  the  morning  did  not  relieve  him 
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from  his  duty  in  looking  ahead  and  passing  over  the  bridge 
with  the  usual  care  and  caution.  [4] 

10.  Under  all  the  evidence  in  this  case  the  verdict  of  the 
jury  must  be  for  the  defendant.  Answer :  We  refuse  that 
point.  [6] 

Plaintiff  presented  this  point : 

Counsel  for  the  plaintiff  respectfully  ask  the  court  to  charge 
the  jury  that  if  they  find  for  the  plaintiff,  they  should  in  esti- 
mating damages,  allow  for  the  direct  expenses  incurred,  for  the 
pecuniary  damages  the  plaintiff  has  sustained  and  is  likely  to 
sustain  during  the  remainder  of  his  life,  and  making  allowance 
for  the  pain  and  inconvenience,  bodily  and  mental,  necessarily 
i-esulting  from  the  injury,  and  likely  to  result  from  it,  consider- 
ing as  to  future  earnings  of  the  plaintiff  only  their  present 
worth.  Answer :  That  point  we  affirm.  And  what  we  mean 
by  "  present  worth  "  is  this  :  This  man  according  to  the  Carlisle 
tables,  if  you  were  to  rely  upon  them,  might  live  eighteen  years ; 
he  sweara  his  services  were  worth  from  $200  to  $800  a  year. 
You  would  not  multiply  that  by  eighteen,  but  would  gfive  him 
such  a  sum  as  you  found  the  present  worth  of  his  earnings  to 
be.  [1] 

The  court  charged  in  part  as  follows : 

[We  niay  state  as  a  general  rule  in  a  case  such  as  this  that 
the  damages  recoverable  include  not  only  the  bodily  and  mental 
pain  and  suffering  but  reimbursement  for  actual  expenditures 
and  for  liability  incurred  for  medical  treatment,  and  nursing 
and  compensation  for  loss  of  earnings  and  for  loss  of  earnings 
in  the  future.  The  damages  in  a  case  such  as  this  should  only 
be  compensatory  damages,  that  is,  proper  compensation  for  the 
injuries  sustained.]   [2] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1,  2,  4,  6)  above  instructions,  quoting 
them. 

E.  H.  Owlett  and  Norman  H.  Ryan^  with  them  2>.  W.  Bald' 
win  and  Walter  Sherwood^  for  appellant. — There  is  no  evidence 
that  the  services  of  Dr.  Hauser  were  paid  for  or  that  their  value 
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was  agreed  upon^  or  that  they  were  of  any  value  whatever; 
hence  appellant  contends  that  the  court  eri*ed  in  instructing 
the  jury  that  they  could  consider  the  expenses  incurred  by  the 
plaintiff  for  medical  attendance:  Brown  v.  White,  202  Pa. 
297 ;  McKenna  v.  Gas  Co.,  198  Pa.  31. 

When  plaintiff  drove  upon  the  bridge  he  occupied  a  perilous 
seat  on  his  wagon ;  he  was  about  to  encounter  a  known  danger ; 
his  care  and  vigilance  should  have  been  commensurate  with 
the  risk,  and  failure  to  exercise  such  vigilance  was  gross  negli- 
gence :  Smith  v.  Jackson  Twp.,  20  Pa.  Superior  Ct.  337 ; 
Lynch  v.  Erie,  161  Pa.  880 ;  Shallcross  v.  Philadelphia,  187 
Pa.  143 ;  Graham  v.  Philadelphia,  19  Pa.  Superior  Ct.  292 ; 
Heiss  V.  Lancaster,  203  Pa.  260  ;  Decker  v.  East  Washington 
Borough,  21  Pa.  Superior  Ct.  211 ;  Sellers  v.  Union  Traction 
Co.,  21  Pa.  Superior  Ct.  5 ;  Bland  v.  Ry.  Co.,  13  Pa.  Superior 
Ct.  93. 

The  question  of  defendant's  negligence  was  for  the  court,  for 
the  reason  that  it  is  not  disputed  in  the  evidence,  and  his  own 
testimony  establishes  it :  Hill  v.  Township  of  Tionesta,  146 
Pa.  11 ;  Rotsell  v.  Borough  of  Warren,  10  Pa.  Superior  Ct. 
283 ;  Hentz  v.  The  Borough  of  Somerset,  2  Pa.  Superior  Ct. 
225 ;  Haven  v.  Pittsburg  &  Allegheny  Bridge  Company,  151 
Pa.  620 ;  The  Delaware,  Lackawanna  &  Western  Railroad  Co. 
V.  Cadow,  120  Pa.  559;  Barnes  v.  R.  Sowden,  119  Pa.  53; 
Bailey  v.  Brown  Township,  190  Pa.  530 ;  Brendlinger  v.  New 
Hanover  Township,  148  Pa.  93 ;  Robb  v.  Connellsville  Bor- 
ough, 137  Pa.  42. 

ff.  F.  Marshy  with  him  F.  E.  Watrous  and  S.  F.  Channett^ 
for  appellee. — The  testimony  in  relation  to  the  board  was  be- 
yond any  question  admissible  for  the  purpose  of  showing  the 
exact  condition  of  the  highway  the  last  time  the  plaintiff  saw 
it  before  the  accident.  It  was  immaterial  to  him  by  whom  the 
repair  was  made.  He  saw  the  bridge  as  it  actually  was,  and 
his  actions  and  his  consequent  legal  responsibility  were  precisely 
the  same  as  if  the  supervisors  nailed  the  board :  Chilton  v. 
Carbondale,  160  Pa.  463 ;  Kingston  v.  Gibbons,  5  Cent.  Repr. 
222. 

The  general  rule  that  the  case  is  for  the  juiy  where  either 
the  facts  or  the  reasonable  inferences  to  be  drawn  from  them 
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are  in  doubt,  is  established  by  so  many  decisions  that  a  refer- 
ence to  many  of  them  would  be  an  affectation  of  industry  and 
an  imposition  on  the  court :  Graham  v.  Philadelphia,  19  Pa. 
Superior  Ct  292 ;  Isemenger  v.  York  Haven  Water  &  Power 
Co.,  206  Pa.  591 ;  Strader  v.  Monroe  County,  202  Pa-  626. 

Opinion  by  Rice,  P.  J.,  October  17, 1904 : 

The  plaintiff  on  his  return  from  a  creamery  was  crossing  a 
bridge  which  forms  part  of  a  highway  in  the  defendant  town- 
ship. His  horse  stepped  though  a  hole  in  the  bridge  about  five 
inches  wide  and  between  fifteen  and  twenty  inches  long,  and 
he  was  thrown  from  his  wagon  and  injured.  The  hole  had 
been  in  the  bridge  for  about  three  weeks  before  the  accident, 
and  the  plaintiff  had  observed  it  as  he  went  to  and  fro  daily, 
but  on  the  day  preceding  one  Wheeler,  without  the  direction 
or  knowledge  of  the  supervisors,  had  nailed  a  board  over  the 
liole,  a  repair  the  plaintiff  had  notice  when  first  crossing  the 
bridge  on  the  morning  of  the  accident.  It  is  alleged  that  the 
lx)ard  was  removed — whether  intentionally  or  otherwise  does 
not  clearly  appear — and  the  hole  uncovered  before  his  return, 
which  was  an  hour  or  two  later.  The  number  of  milk  cans  in 
his  wagon  prevented  the  use  of  a  seat  and  he  was  riding  on 
one  of  the  cans. 

It  is  urged  very  strenuously  and  with  much  ability  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  that  bind- 
ing instructions  for  the  defendant  should  have  been  given  for 
that  reason.  This  we  regard  as  the  most  serious  question  in 
the  case  and  one  not  free  from  difficulty.  The  plaintiff  testi- 
fied that  he  was  looking  at  his  ^^  horse  and  the  road  and  straight 
ahead,"  but  did  not  notice  the  hole  ;  and  in  explanation  of  his 
failure  to  do  so  he  said  :  ^^  All  I  want  to  say  is  that  the  horse 
might  have  been  in  my  way  to  have  hid  my  view  from  the  hole. 
I  do  not  say  that  she  was,  but  she  might  have  been."  But  it 
is  argued  that  as  he  had  previously  testified,  when  under  a 
severe  and  protracted  cross-examination,  that  he  did  not  think 
there  was  anything  to  prevent  his  seeing  the  hole  if  he  had 
been  looking,  the  court  ought  to  have  charged  that  according 
to  his  own  admission  he  was  negligent  and  could  not  recover. 
But  it  is  not  clear  that  by  this  latter  admission  he  meant  more 
than  tliat  he  could  have  seen  the  hole  if  he  had  looked  for  it. 
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and  other  portions  of  his  testimony  tend  to  show  that  this  was 
what  he  meant.  Under  this  interpretation  there  was  no  irrec- 
oncilable conflict  in  his  testimony ;  at  least  there  was  no  such 
conflict  as  would  have  justified  the  court  in  charging  the  jury 
tiiat  the  portion  of  it  first  above  referred  to  was  unworthy  of 
credence.  It  is  for  the  jury  to  determine  "  what  a  witness 
means  when  he  uses  language  warranting  distinct  and  opposite 
inferences.  They  must  determine  his  meaning,  not  only  from 
his  words  but  from  his  manner  and  all  the  surrounding  circum- 
stances, and  find  whether  he  was  careful  or  careless :  "  Bruch 
V.  Philadelphia,  181  Pa.  588.  Seeming  inconsistencies  in  a 
party's  testimony  do  not  necessarily  lead  to  the  conclusion  that 
he  is  untruthful ;  nor,  where  his  testimony  relates  to  a  subject 
as  to  which  the  burden  of  proof  is  on  the  opposite  party,  will 
they,  ordinarily,  warrant  the  court  in  instructing  the  jury  to 
reject  those  parts  of  it  which  make  in  his  favor,  and  to  base 
their  verdict  on  those  parts  of  it  which  seem  to  make  against 
him.  **  Under  these  circumstances  the  case  must  go  to  the 
jury,  whose  province  it  is  to  reconcile  conflicting  statements, 
whether  of  the  same  or  different  witnesses,  or  to  draw  the  line 
between  them  and  say  which  shall  prevail : "  Ely  v.  Pittsburg, 
Cincinnati,  etc.,  Ry.  Co.,  158  Pa.  233.  This  was  said  in  a 
case  where  on  part  of  the  plaintiff's  testimony  he  was  entitled 
to  go  to  the  jury,  and  on  another  part  of  it  he  was  not.  The 
same  principle  was  applied  in  Strader  v.  Monroe  County, 
202  Pa.  626,  where,  speaking  of  the  plaintiff's  testimony, 
the  court  said :  ^^  There  are,  perhaps,  inconsistencies  in  her 
testimony,  but  they  certainly  are  not  so  glaring  as  to  stamp 
it  with  untruthfulness;  some  of  her  answers  to  adroit  and 
persistent  cross-examination  indicate  that  she  might  have 
seen  the  obstruction  and  hate  avoided  it;  others,  that  she 
exercised  all  the  care  demanded  by  prudence  under  the  cir- 
cumstances." It  was  accordingly  held  that  her  testimony, 
notwithstanding  its  apparent  inconsistencies,  was  for  the  jury. 
"  The  court  was  bound  to  submit  it  to  them.  In  trials  of 
fact,  if  it  were  required  that  all  the  testimony  should  be 
consistent  with  itself  or  that  of  other  witnesses,  but  few  cases 
would  reach  a  jury."  It  is  unnecessary  to  cite  other  cases. 
We  think  it  clear  that  the  court  would  not  have  been  war- 
ranted in  charging  the  jury  that  the  plaintiff  was  convicted 
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by  his  own  admissions  of  neglect  to  look  where  he  was  driv- 
ing. 

But  it  is  argued  that  irrespectiye  of  any  admission  of  the 
plaintiff  the  principle  is  applicable  that  it  is  vain  for  one  to  say 
that  he  looked  and  did  not  see  when  if  he  had  looked  he  must 
have  seen,  and  that  in  sucli  a  case  it  is  not  the  duty  of  the  court 
to  submit  to  the  jury  the  question  whether  he  looked  and  failed 
to  see  the  danger.  This,  however,  is  a  rule  which  in  its  nature 
is  applicable  only  to  clear  cases,  to  those  which  practically  only 
admit  of  one  view,  and  we  are  not  prepared  to  say  that  it  was 
applicable  here.  True,  the  plaintiff  knew  that  there  had  been 
a  hole  in  the  bridge  but  he  also  knew  that  it  had  been  covei*ed, 
and  had  no  reason  to  expect  that  the  board  which  had  been  nailed 
over  it  would  l)e  removed  before  his  return  from  the  creamery. 
This,  we  held  when  the  case  was  here  before,  20  Pa.  Superior 
Ct.  337,  did  not  relieve  him  from  the  duty  to  look  where  he 
was  driving,  but  we  thought  then,  and  still  think,  that  whether 
in  view  of  the  size  and  location  of  the  hole,  his  position  on  the 
wagon  and  all  the  circumstances  he  must  have  seen  the  hole  if 
he  had  observed  this  plain  duty  was  a  question  for  the  jury. 
In  a  somewhat  similar  case  we  said :  ^'  That  a  pedestrian  might, 
and  perhaps  ought  to  have  seen  it  before  stepping  into  it  is  not 
the  conclusive  test  in  this  case.  Nor  is  the  fact  that  one  know- 
ing of  the  existence  of  the  hole  could  see  it  from  the  opposite 
side  of  the  street  decisive  of  the  question  of  the  driver's  negli- 
gence. That  a  driver  of  ordinary  prudence,  using  due  care, 
necessarily  would  have  seen  that  there  was  a  dangerous  hole  at 
that  point  is  not  the  necessary  and  unavoidable  inference  to  be 
drawn  from  the  facts,  in  the  face  of  his  positive  testimony  that 
he  did  not  see  it,  and  of  his  explanation.  He  did  not  testify 
to  an  impossibility.  A  jury  might  have  been  convinced  by  his 
manner  upon  the  witness  stand  that  he  told  the  truth :"  Gra- 
ham y.  Philadelphia,  19  Pa.  Superior  Ct.  292.  We  also  said 
in  the  same  case  that  while  it  is  the  duty  of  a  driver,  as  it  is  of 
a  pedestrian,  to  look  where  he  is  going,  yet  it  cannot  be  laid 
down  as  an  inflexible  and  unvarying  rule  of  law  that  he  must 
keep  his  eyes  constantly  fixed  on  the  roadbed  and  is  affected 
with  notice  of  every  defect  therein,  great  or  small,  \i^hich  can 
be  detected  by  doing  so.  As  was  said  in  Iseminget  v.  York 
Haven  Water  &  Power  Co.,  206  Pa.  691,  so  it  may  be  said 
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here :  ^^  The  exceptional  f^cts  make  the  case  a  close  one,  and 
place  it  near  the  border  line,  but  as  there  was  at  least  a  doubt 
whether  the  plaintiff  exercised  ordinary  care  under  the  cir- 
cumstances, the  question  was  for  the  jury.  It  is  only  in  clear 
cases  where  the  facts  and  inferences  to  be  drawn  from  them 
are  free  from  doubt  that  the  court  is  warranted  in  saying 
that  there  was  contributory  negligence."  See  also  Strader  v. 
Monroe  County,  supra ;  Butcher  v.  Philadelphia,  202  Pa.  I ; 
Wall  V.  Pittsburg,  205  Pa.  48;  McHugh  v.  Kerr,  208  Pa.  225. 

The  instructions  of  the  learned  judge  as  to  the  law  bearing 
upon  the  question  of  the  defendant's  negligence  were  full,  ac- 
curate and  impartial.  He  said  nothing  to  bind  the  jury  or  to 
prelude  them  from  deciding  the  question  for  themselves  on 
the  evidence.  la  view  of  the  abundant  and  uncontradicted 
evidence  that  the  hole  had  been  in  the  bridge  for  two  or  three 
weeks,  and  that  the  supervisor  who  had  special  charge  of  the 
bridge  was  expressly  notified  of  its  existence,  he  did  not  exceed 
the  latitude  allowed  a  trial  judge  in  expressing  an  opinion  upon 
the  evidence,  when,  in  concluding  his  charge  he  made  remarks 
quoted  in  the  fifth  assignment  of  error. 

The  duty  of  the  plaintiff  was  to  exercise  care  according  to 
the  circumstances.  While,  as  we  said  when  the  case  was  here 
before,  the  fact  that  he  had  noticed  when  crossing  the  bridge 
in  the  morning  that  a  board  had  been  nailed  over  the  hole  did 
not  relieve  him  from  the  duty  to  look  where  he  was  driving, 
yet  we  think  it  clear  that  it  was  not  an  irrelevant  circumstance. 
But  for  that  fact  it  would  have  been  his  imperative  duty  to 
avoid  the  hole  as  he  had  done  on  previous  occasions.  Whether, 
in  view  of  his  knowledge  both  of  the  previous  existence  of  the 
hole,  and  of  the  fact  that  when  he  crossed  the  bridge  in  the 
morning  it  was  covered,  he  exercised  the  care  of  an  ordinarily 
prudent  man  by  looking  ^^  at  his  horse  and  the  road  and  straight 
^Jiead  "  was  a  question  for  the  jury.  See  Kingston  v.  Gibbons, 
5  Cent.  Repr.  222;  Chilton  v.  Carbondale,  160  Pa*  463.  In 
submitting  that  question  to  them  the  court  would  uot  have 
beea  justified  in  excluding  either  of  these  facts  from  their  cou*^ 
sideratioa*  And  if  it  was  proper  for  him  to  testify  to  the  lat- 
ter fact,  it  was  proper  to  corroborate  him  by  the  testimony  of. 
otiber  witnesses.  Therefore,  tbe  third  and  fourth  assignments 
2m  not  sustained. 

Vol.  XXVI — 16 
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In  Brown  v.  White,  202  Pa.  297,  the  trial  judge  charged 
that  in  estimating  the  damages  the  jury  should  allow  for  the 
direct  expenses  incurred  by  the  plaintiff  by  reason  of  the  in- 
jury, and  further,  that  "  the  mere  fact  that  it  does  not  appear 
from  the  evidence  that  she  has  not  paid  her  medical  aid  will 
not  pi-event  her  from  recovering  in  this  case  what  would  rea- 
sonably compensate  her  physician.  She  should  be  entitled  to 
recover  that."  This  was  held  to  be  error,  because  there  was 
no  evidence  whatever  as  to  what  the  physician's  services  were 
reasonably  worth  and  no  presumption  that  the  jury  knew  the 
value  of  such  services.  ^^  It  was  incumbent  on  the  plaintiff 
before  she  could  recover  from  the  defendant  compensation  for 
medical  aid  to  furnish  the  jury  evidence  from  which  they  could 
determine  what  had  been  paid  for  such  services  or  such 
amounts  as  the  services  were  reasonably  worth.  Failing  in 
this,  there  was  no  basis  on  which  the  jury  could  estimate  or 
intelligently  determine  this  element  of  the  plaintiff's  damages." 
In  the  present  case  the  learned  judge  stated  correctly  the 
general  rule  as  to  the  measure  of  damages  in  such  cases  in 
that  portion  of  his  charge  which  is  quoted  in  the  second  as- 
signment, but  when  he  came  to  instruct  the  jury  specifically, 
in  the  language  of  the  plaintiff's  point,  as  to  what  they  should 
take  into  consideration  in  determining  the  damages  under 
the  evidence  in  this  case  he  said  nothing  as  to  recovery  for 
medical  services,  and  confined  them  to  the  ^^  direct  expenses 
incurred  "  and  other  elements  of  damage,  the  instructions  as 
to  which  are  not  complained  of.  The  appellant's  counsel  inter- 
pret the  instructions  as  permitting  the  jury  to  award  to  the 
plaintiff  what  the  services  of  his  physician  were  reasonably 
worth,  without  any  evidence  to  guide  them,  and  therefore  in 
violation  of  the  rule  laid  down  in  Brown  v.  White.  We  do  not 
think  this  is  the  necessary  or  more  natural  and  reasonable  con- 
struction of  the  judge's  charge  and  answer  to  the  point  when  read 
together,  as  they  ought  to  be.  The  amount  of  the  verdict,  when 
considered  in  the  light  of  the  evidence  as  to  the  plaintiff's  in- 
juries, and  of  the  verdict  given  by  the  first  jury,  does  not  in- 
dicate that  they  went  astray  in  this  particular.  But  entirely 
apart  from  this,  the  presumption  is  that  the  jury  were  guided 
by  the  evidence  in  allowing  for  "  direct  expenses  incurred," 
and  in  making  up  their  verdict  allowed  only  for  such  as  had 
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been  duly  proved.  Doubtless  more  specific  instructions  would 
have  been  given  if  the  defendant  had  asked  them,  but  we  are 
not  convinced  that  those  given  were  inconsistent  with  the  just 
and  reasonable  rule  laid  down  in  Brown  v.  White. 

All  the  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 

MoBBisoN,  J.,  dissents. 


Sun  &  Banner  Publishing  Company  v.  Bennett,  Appel- 
lant. 

Liquor  laws — Publication  of  notice — Lycoming  county — Statutes — Acta  of 
April  10,  1873,  P.  L.  600,  and  July  30,  1897,  P.  L  464. 

The  publication  of  the  list  of  applicants  for  license  to  sell  liquors  in  Ly- 
coming county  is  governed  by  the  general  Act  of  July  30,  1897,  P.  L. 
464,  entitled  "  An  act  to  provide  revenue  and  regulate  the  sale  of  malt, 
brewed,  vinous  and  spirituous  liquors,"  etc.,  and  not  by  the  local  act  of 
April  10,  1873,  entitled  ''  An  act  in  relation  to  legal  advertisements  in  the 
county  of  Lycoming." 

The  act  of  April  10,  1873,  does  not  in  itself  authorize  the  publication  of 
notice  in  any  case  ;  it  was  only  intended  to  become  operative  when  some 
other  law  or  decree  required  a  publication  in  more  than  one  newspaper. 
The  repugnance  between  the  acts  of  April  10,  1873,  and  July  30,  1897,  is 
irreconcilable. 

Argued  March  10, 1904.  Appeal,  No.  1,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Lycoming  Co.,  Sept.  T., 
1902,  No.  421,  for  plaintiff  on  case  stated  in  suit  of  Sun  & 
Banner  Publishing  Company  v.  C.  E.  Bennett.  Before 
Rice,  P.  J.,  Bbaveb,  Orlady,  Smith,  Porter,  Morrison 
and  Henderson,  JJ.    Reversed. 

Case  stated  to  determine  liability  for  cost  of  advertising  liq- 
uor license  applications.     Before  Hart,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  entered  judgment  for  plaintiff  for  $63.00  on  case 
stated. 

JError  assigned  was  in  entering  judgment  for  plaintiff  on  case 
stated. 
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(7.  L.  Peaslee^  with  him  W.  H.  /S^pen^ier  for  appellant. — There 
is  no  peculiar  sacredness  about  a  special  act  of  assembly ;  and 
when  the  legislature  by  a  general  law  has  declared  that  all 
acts,  general  or  special,  inconsistent  therewith  are  repealed, 
tiie  same  rules  of  interpretation  apply  between  a  general  and  a 
special  law  as  between  two  general  laws.  If  the  provisions  of 
the  two  laws  are  so  repugnant  or  inconsistent  that  both  laws 
cannot  be  executed,  the  later  act  repeals  the  earlier  one: 
Brown  v.  County  Commissioners,  21  Pa.  87 ;  Rounds  v.  Way- 
mart  Borough,  81  Pa.  395-397  ;  Sifred  v.  Commonwealth,  104 
Pa.  179 ;  Safe  Deposit  &  Trust  Co.  v.  Fricke,  152  Pa.  231 ; 
Commonwealth  v.  Macferron,  152  Pa.  244 ;  Jadwin  v.  Hurley, 
10  Pa.  Superior  Ct.  104 ;  Commonwealth  v.  Vetterlein,  21 
Pa.  Superior  Ct.  587. 

If  there  is  an  intent  to  repeal,  the  prior  local  law  will  be  re- 
pealed :  Nusser  v.  Com.,  25  Pa.  126 ;  Johnston's  Est,  33  Pa, 
511 ;  Best  v.  Baumgardner,  122  Pa.  17 ;  Keller  v.  Com.,  71 
Pa.  413. 

Seth  T.  McCormick^  for  appellee. — Statutes  of  a  general  na- 
ture do  not  repeal  by  implication  charters  and  special  acts 
passed  for  the  benefit  of  particular  municipalities :  Weaver  v. 
Schuylkill  Co.,  17  Pa.  Superior  Ct  827 ;  Commonwealth  v. 
Summerville,  204  Pa.  300. 

It  is  against  reason  to  suppose  that  the  legislature,  in  fram- 
ing a  general  system  for  the  state,  intended  to  repeal  a  special 
or  local  act  which  the  local  circumstances  made  necessary. 
The  legislature,  not  the  courts,  judge  of  £he  necessity :  Malloy 
V.  Com.,  115  Pa.  25  ;  Murdock's  Petition,  149  Pa.  341 ;  Denis- 
ton's  App.,  9  Pa.  Superior  Ct  212 ;  McHenry's  Petition,  6 
Pa.  Superior  Ct.  464 ;  Com.  v.  DeCamp,  177  Pa.  112 ;  Brown 
V.  Commissioners,  21  Pa.  37 ;  Safe  Deposit  &  Trust  Co.  v. 
Fricke,  152  Pa.  231 ;  Com.  v.  Vetterlein,  21  Pa.  Superior  Ct. 
587. 

Opinion  by  Portee,  J.,  October  17, 1904 : 

The  plaintiff  company  is  the  publisher  of  a  newspaper  in  the 
county  of  Lycoming,  and  the  defendant  was  in  1902  the  clerk 
of  the  court  of  quarter  sessions  of  said  county.  The  defendant 
caused  the  list  of  applicants  for  license  to  sell  liquors,  for  the 
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year  in  question,  to  be  published  in  three  newspapers  of  the 
county,  designated  by  him,  in  aocordanoe  with  the  provisions 
of  tiie  third  section  of  the  Act  of  July  30,  1897,  P.  L.  464. 
The  newspaper  published  by  the  plaintiff  company  was  not  one 
of  the  three  so  designated  by  the  defendant,  but  said  list  of 
applications  was  published  therein  by  the  plaintiff,  without  the 
authority  of  the  defendant,  and  this  action  was  brought  to  re- 
cover the  amount  charged  for  such  publication.  The  parties 
agreed  upon  a  case  stated,  including  tile  following  material 
facts :  The  newspaper  published  by  the  plaintiff  company  has 
the  largest  bona  fide  circulation  of  any  newspaper  in  tiie  county 
of  Lycoming,  and  had  been  duly  designated  by  the  court  of 
common  pleas  of  said  county,  as  the  newspaper  in  which  one 
of  the  advertisements  contemplated  by  the  act  of  April  10, 
1878,  P.  L.  600;  entitled,  **An  act  in  relation  to  legal  ad- 
vertisements in  the  county  of  Lycoming,"  should  be  published ; 
the  Ust  of  liquor  license  applications  for  the  year  1902  was 
published  in  said  newspaper  twice,  within  the  period  limited 
by  law  for  said  publication;  the  amount  chained  and  now 
sought  to  be  recovered  for  said  publication  is  less  than  the 
usual  rate  charged  for  advertisements  in  said  newspaper; 
the  defendant  was  the  clerk  of  the  court  of  quarter  sessions 
of  Lycoming  county  and,  as  such,  designated  three  other 
newspapers  to  publish  the  list  of  applications  for  license  to 
sell  liquors  for  said  year,  and  caused  such  publication  to  be 
made  in  said  newspapers  in  accordance  with  the  provisions 
of  the  Act  of  July  80,  1897,  P.  L.  464 ;  the  amount  which 
the  plaintiff  company  seeks  to  recover  added  to  the  amounts 
which  the  defendant  has  already  paid  for  the  publication  in 
the  tiiree  other  newspapers  does  not  make  a  sum  exceeding  the 
aggregate  of  the  fees  paid  to  cover  said  expenses,  five  dollais 
in  each  case,  by  the  applicants  for  license.  The  question  pre- 
sented for  the  determination  of  the  court,  under  the  terms  of 
the  case  stated  was  :  '^  If  the  court  be  of  the  opinion  that,  not- 
withstanding the  provisions  of  the  act  of  July  30,  1897,  it  was 
the  duty  of  C.  E.  Bennett,  clerk  of  the  court  of  quarter  sessi<Nis 
of  Lycoming  county,  to  insert  the  advertisements  for  applica- 
tions for  liquor  licenses  in  the  county  of  Lycoming  in  the  Sun 
&  Banner,  then  judgment  to  be  entered  for  the  plaintiff  .... 
But  if  not,  then  judgment  to  be  entered  for  the  defendant." 
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The  plaintiff  company  founds  its  claim  upon  the  provisions  of 
the  Act  of  April  10, 1873,  P.  L.  600 ;  entitled, "  An  act  in  relation 
to  legal  advertisements  in  the  county  of  Lycoming."  The  part 
of  that  act  here  material  is  as  follows :  '^  Section  1.  .  .  .  That 
from  and  after  the  passage  of  this  act  all  sheriff's  sales  of  real 
estate,  election  proclamations,  and  all  other  legal  advertise- 
ments, required  by  law,  or  as  decree  of  any  of  the  courts  of 
record  in  the  county  of  Lycoming,  to  be  published  in  more  than 
one  newspaper  in  said  county  one  of  such  publications  shall  be 
made  in  the  newspaper  having  the  largest  bona  fide  circula- 
tion." 

The  contention  is  that  this  special  local  act  must,  as  to  the 
county  of  Lycoming,  control  and  modify  the  manner  in  which 
the  list  of  applications  for  license  to  sell  liquors  is  authorized 
and  required  to  be  made  by  the  Act  of  July  30,  1897,  P.  L. 
464,  section  3.  The  provisions  of  the  latter  act,  in  so  far  as 
material,  are :  "  Every  person  intending  to  apply  for  license  as 
aforesaid  under  the  provisions  of  this  or  any  other  act  of  as- 
sembly in  any  city  or  county  of  this  commonwealth,  on  or  after 
the  passage  of  this  act,  shall  file  with  the  clerk  of  the  court  of 
quarter  sessions  of  the  proper  county  his,  her  or  their  petition, 
at  least  three  weeks  before  the  first  day  of  the  session  of  the 
court  at  which  the  same  is  to  be  heard,  and  shall,  at  the  same 
time,  pay  said  clerk  five  dollars  for  expenses  connected  there- 
with; and  said  clerk  shall  cause  to  be  published  two  times 
in  three  newspapers  designated  by  him,  one  of  which  may  be 
printed  in  the  German  language,  the  list  containing  the  names  of 
all  such  applicants,  their  respective  residences,  and  the  place  for 
which  application  is  to  be  made ;  .  .  .  .  Provided,  the  amount 
to  be  paid  for  such  advertisements  shall  not,  in  the  aggregate, 
exceed  the  five  dollars  provided  in  this  section  to  be  paid  by 
such  applicants  for  expenses."  The  argument  of  the  plaintiff 
is,  that  the  act  of  1897  requires  the  publication  in  more  than 
one  newspaper,  that  the  special  local  act  of  1873  is  not  repealed 
by  the  general  act  of  1897,  and  that,  therefore,  one  of  the  three 
newspapers  in  which  the  notice  is  published  must  be  that 
having  the  largest  bona  fide  circulation,  notwithstanding  the 
requirement  of  the  act  of  1897  that  the  three  newspapers  shall 
be  designated  by  the  clerk. 

The  Act  of  July  30,  1897,  P.  L.  464,  entitled,  "  An  act  to 
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provide  revenue  and  regulate  the  sale  of  malt,  brewed,  vinous 
and  spirituous  liquors,"  etc.,  is  part  of  a  system  of  which  the 
Act  of  May  13, 1887,  P.  L.  108,  entitled,  "An  act  to  restrain 
and  reg^ulate  the  sale  of  vinous  and  spirituous,  malt  or  brewed 
liquors,  or  any  admixture  thereof,"  and  the  act  of  June  9, 
1901,  entitled  "  An  act  to  restrain  and  regulate  the  sale  of 
vinous,  spirituous,  malt  or  brewed  liquors,  or  any  admixture 
thereof  by  wholesale,"  are  the  foundation.  That  legislation 
did  not  repeal  previous  special  statutes  forbidding  the  granting 
of  any  license  in  particular  localities,  Murdock's  Petition,  149 
Pa.  341,  but  it  provided  a  general  system  for  the  issuing  of 
licenses,  vested  exclusive  jurisdiction  to  grant  them  in  the 
court  of  quarter  sessions,  and  provided  a  course  of  procedure 
for  the  exercise  of  that  jurisdiction,  and  struck  down  all  local 
laws  authorizing  the  issuing  of  licenses  in  any  other  manner 
or  by  any  other  authority :  Commonwealth  ex  rel.  Stein  v. 
McCandless,  Treasurer,  21  W.  N.  C.  162.  The  only  authority 
for  filing  an  application  for  license  to  sell  liquors  or  for  the 
publication  of  a  list  of  such  applications,  in  the  county  of  Ly- 
coming, is  in  the  legislation  of  which  the  act  of  1897  is  a  part. 
The  local  act  of  1873,  upon  which  the  plaintiff  relies,  did  not 
in  itself  authorize  the  publication  of  notice  in  any  case ;  it  was 
only  intended  to  become  operative  when  some  other  law,  or 
decree,  required  a  publication  in  more  than  one  newspaper.  If 
the  act  of  1897  was  not  in  force  in  Lycoming  county,  no  list 
of  license  applications  ought  to  have  been  published  in  1902, 
and  it  would  necessarily  follow  that  the  plaintiff  was  not  en- 
titled to  recover.  The  plaintiff,  in  order  to  establish  his  right 
to  recover,  must  invoke  the  provisions  of  the  general  statute 
in  order  to  justify  any  publication,  and  then  maintain  that  the 
local  statute  prevents  the  publication  in  the  manner  in  which 
it  was  authorized  by  the  general  statute  to  be  done. 

A  general  affirmative  statute  will  not  repeal  a  previous 
particular  statute  upon  the  same  subject,  though  the  provisions 
of  the  former  be  different  from  those  of  the  latter :  Bell  v. 
Allegheny  County,  149  Pa.  381 ;  Murdock's  Petition,  supra. 
The  appellee  invokes  this  rule  but  we  cannot  agree  that  it  is 
applicable  to  this  case.  "The  rule  is  one  of  construction 
adopted  in  order  to  settle  judicially  the  legislative  intent  in 
the  absence  of  words  declaring  such  intent :  "  Commonwealth 
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ex  rel.  v.  Macferron,  152  Pa.  244.  The  purpose  of  the  act  of 
1897  and  the  legislation  to  which  it  is  supplementary  was  to 
create  throughout  the  state  a  uniform  system  for  the  raiskig 
of  revenue  and  the  regulation  of  the  liquor  traffic,  to  vest  tiie 
jurisdiction  to  grant  licenses  in  the  court  of  quarter  sessions 
of  each  county,  and  to  provide  a  course  of  procedure  which 
should  be  of  universal  application  to  all  of  the  courts  upon 
which  jurisdiction  was  thus  conferred.  The  legislature,  for 
reasons  which  the  courts  are  bound  to  accept  as  satisfactory, 
saw  fit  to  require  that  public  notice  of  the  proceeding  to  obtain 
a  license  must  be  given  in  a  particular  manner,  in  newspapers 
to  be  designated  by  a  certain  public  officer.  That  notice  is  an 
essential  part  of  the  procedure,  and  no  license  ought  to  issue 
unless  the  notice  has  been  given  in  the  manner  prescribed  by 
the  act  which  confei*s  the  jurisdiction.  Had  the  local  act  pro- 
vided for  some  publication  in  addition  to  that  required  by 
other  statutes,  there  would  be  no  repugnancy  and  the  two  adts 
could  have  stood  together :  Kulp  v.  Luzerne  County,  20  Pa. 
Superior  Ct.  7 ;  McGreevy  v.  Kulp,  126  Pa.  97.  The  act  of 
1878  did  nothing  of  this  kind,  it  can  only  be  construed  to  apply 
to  the  very  publications  required  by  other  statutes.  If  the 
contention  of  the  appellee  is  sound  the  publication  of  the  list 
of  applications  for  license  to  sell  liquors  in  the  county  of 
Lycoming  must  be  published  in  the  newspaper  of  the  plaintiff 
company  and  in  two  other  newspapers  to  be  designated  by 
the  clerk  of  the  court  of  quarter  sessions,  while  in  every  other 
county  of  the  state  all  three  newspapers  must  be  designated  by 
the  clerk  of  the  court  of  quarter  sessions,  and  this  result  is 
reached  not  because  it  is  authorized  by  the  general  statute,  but 
for  the  reason  that  the  general  statute  cannot  be  carried  into 
effect  because  of  the  local  law.  The  repugnance  is  irreconcil- 
able. The  legislative  purpose  in  the  enactment  of  the  general 
statute  was  to  revise  and  consolidate  the  laws  I'egulating  the 
granting  of  licenses  to  sell  liquors,  or  to  substitute  a  new 
system  and  the  courts  will  give  effect  to  the  legislative  purpose : 
Johnston's  Estate,  88  Pa.  511 ;  Best  v.  Baumgardner,  1^  Pa. 
17  ;  Commonwealth  ex  rel.  v.  Macferron,  supra.  The  conten- 
tion of  the  appellee  is  an  attempt  to  engraft,  by  an  unwarranted 
implication,  part  of  a  general  act  upon  one  that  is  purely  local, 
and  this  anomalous  patchwork  would  result  in  the  exercise  of 
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a  power,  conferred  upon  the  court  by  statute,  without  observ- 
mg  the  forms  of  procedure  prescribed  by  the  statute  conferring 
the  jurisdiction.  This  cannot  be  done :  Kilgore  v.  Common- 
wealth, 94  Pa.  495.  The  local  act  of  1873  is  flatly  repugnant 
to  the  general  act  of  1897,  and  the  statute  to  which  the  latter 
act  is  supplementary,  both  cannot  be  executed,  and  the  result 
is  the  repeal  of  the  prior  local  act  in  so  far  as  it  is  applicable  to 
the  publication  of  the  list  of  applications  for  license  to  sell 
liquors :  Brown  v.  Commissioners,  21  Pa.  87 ;  Specs  v.  Boggs, 
204  Pa.  504. 

The  judgment  is  reversed  and  judgment  is  now  entered  in 
favor  of  the  defendant. 


Trumbower  v.  Woodley,  Appellant. 

Contract — Entire  contract — Abandonment — Evidence. 

In  an  action  to  recover  a  balance  alleged  to  be  due  for  sawing  the  timber 
on  a  tract  of  land,  it  appeared  that  plaintiff  had  not  sawed  all  the  timber, 
but  he  had  done  a  considerate  amount  of  work  for  which  he  had  not  been 
paid.  The  agreement  required  the  defendant  to  pay  on  the  fifteenth  of 
each  month  for  what  had  been  sawed  during  the  previous  month.  The  de- 
fendant contended  that  the  contract  was  entire  and  that  plaintiff  had  not 
completed  the  performance.  There  was  evidence  that  defendant  had  failed 
to  pay  on  the  fifteenth  of  each  month,  and  that  plaintiff  was  in  consequence 
unable  to  pay  his  woricmen  and  had  to  cease  work.  There  was  also  evi- 
dence that  the  defendant  had  acquiesced  in  the  stopping  of  work  by  the 
plaintiff,  and  had  entered  into  a  new  arrangement.  Heldf  that  there  was 
sufficient  evidence  to  submit  to  the  jury  on  the  question  of  the  abandon- 
ment of  the  contract,  and  that  a  verdict  and  judgment  for  plaintiff  should 
be  sustained. 

Aigued  March  11, 1904.  Appeal,  No.  25,  Feb.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Lycoming  County,  June  T., 
1908,  No.  528,  on  verdict  for  plaintibBF  in  case  of  A.  C.  Trum- 
bower V.  Jarred  Woodley.  Before  Rios,  P.  J.,  Beaver,  Or- 
LABir,  Smith,  Fobtxir^  Mobbisok  and  Hendbbson,  JJ. 
Affirmed. 

Assumpsit  to  recover  on  a  contract  for  sawing  Iqgs.  Before 
Hart,  P.  J. 
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The  facts  are  stated  in  the  opmion  of  the  Superior  Court, 
Verdict  and  judgment  for  plaintiff  for  $256.01.    Defendimt 
appealed. 

Error  assiff/ied  among  others  was  in  refusing  binding  in- 
structions for  defendant. 

W.  JS.  Bitter^  for  appellant. — The  doctrine  of  substantial 
performance  is  intended  for  the  protection  and  relief  of  those 
who  have  faithfully  and  honestly  endeavored  to  perform  their 
contracts  in  all  material  and  substantial  particulars  so  that 
their  right  to  compensation  may  not  be  forfeited  by  reason  of 
mere  technicality,  inadvertent  or  unimportant  omissions  or  de- 
fects :  Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19;  Pallman  v. 
Smith,  135  Pa.  188  ;  Shires  v.  O'Connor,  4  Pa.  Superior  Ct, 
465. 

When  a  contract  is  entire,  before  any  recovery  can  be  had 
of  the  consideration  money,  the  plaintiff  must  prove  that  he 
has  performed  or  is  ready  to  perform  his  part  of  the  contract, 
or  that  the  performance  was  prevented  by  the  defendant :  Hall 
V.  Rupley,  10  Pa.  231 ;  Martin  v.  Schoenberger,  8  W.  &  S. 
867  ;  Shaw  v.  Turnpike  Co.,  2  P.  &  W.  464. 

John  J.  Reardoriy  for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904 : 

This  case  was  tried,  in  accordance  with  the  insistence  of  the 
defendant,  upon  the  theory  that  the  contract  was  an  entire  one 
and  as  the  appellant  had  his  own  way  in  the  court  below  the 
judgment  is  not  to  be  reversed  unless  it  appears  that  injustice 
lias  been  done.  The  written  contract  was  for  stocking  and 
sawing  the  timber  on  a  certain  tract  of  land ;  the  plaintiff  had 
not  stocked  and  sawed  all  the  timber,  but  he  had  done  a  con- 
siderable amount  of  work  under  the  contract  for  which  he  had 
not  been  paid.  The  ^reement  required  the  defendant  to  pay 
on  the  fifteenth  of  each  month  for  what  had  been  sawed  during 
the  previous  month.  This  action  was  brought  to  recover  the 
unpaid  balance.  The  defendant  contended  that  there  could  be 
no  recovery,  for  the  reason  that  the  contract  was  entire  and  the 
plaintiff  had  failed  to  show  complete  performance.  The  learned 
judge  of  the  court  below  charged  the  jury,  in  effect,  that  in 
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order  to  entitle  the  plaintiff  to  recover  he  must  show  that  he 
had  performed  his  contract,  unless  the  jury  were  satisfied  from 
the  evidence  that  complete  performance  was  prevented  by  the 
ftulure  of  the  defendant  to  keep  his  covenants ;  the  language 
was  as  follows :  **  Mr.  Trumbower  says  that  he  did  not  receive 
the  pay  from  the  defendant  in  this  case  as  he  had  obligated 
himself  to  make  the  payments ;  in  other  words,  that  he  did  not 
receive  on  the  fifteenth  of  each  month  the  pay  for  what  he  had 
sawed  the  previous  month,  and  that  by  reason  of  the  fact  of 
the  defendant  not  having  fulfilled  this  part  of  the  contract  that 
he  was  obliged  to  cease  operations  there.  If  you  believe  that 
to  be  the  fact,  that  would  justify  him  in  rescinding  this  con- 
tract.'* The  only  substantial  question  presented  by  this  record 
is  whether  there  was  sufficient  evidence  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether  there  had  been  an 
abandonment  of  the  contract.  The  plaintiff  testified,  upon 
this  point :  ^'  Q.  Please  state  to  us  how  you  were  paid  by  Mr. 
Woodley  and  when.  A.  Well,  he  did  not  come  up  to  the 
scratch.  He  was  to  pay  me  on  the  fifteenth  of  every  month, 
and  towards  the  last  I  couldn't  get  any  money  to  pay  my  men  or 
anything  else,  and  I  had  to  do  another  job  there  to  get  ray  mill 
off  the  mountain.  Q.  State  whether  you  had  frequently  asked 
him  for  money.  A.  I  had  asked  him  for  money  frequently, 
yes,  sir.  Q.  When  did  you  first  render  him  a  statement  for 
the  amount  of  lumber  that  you  had  sawed  ?  A.  We  rendered 
him  statements  in  January.  ...  Q.  When  did  you  give  an- 
other statement?  A.  Then  I  fired  statements  in  right  along 
very  near  every  time  I  seen  him.  Q.  Did  you  tell  him  how 
much  you  had  sawed  when  you  met  him  ?  A.  Yes,  sir."  The 
plaintiff  testified  that  he  subsequently,  in  February,  1903,  made 
an  oral  contract  with  the  defendant,  under  the  provisions  of 
which  the  defendant  was  to  stock  timber  on  this  tract  and 
was  to  pay  the  plaintiff  $3.50  per  thousand  for  sawing 
it,  and  that  the  defendant  hired  Mr.  Spong  to  do  the 
stocking,  the  plaintiff  agreeing  to  saw  all  the  lumber  that  was 
brought  in  to  the  mill.  He  was  asked,  on  cross-examination 
with  reference  to  this  oral  contract :  "  Q.  How  did  you  come 
to  make  that  contract  ?  A.  Because  he  could  not  put  up  the 
money  to  get  the  logs  in,  and  I  told  him  he  should  get  some- 
body else."    Here  was  direct  and  positive  testimony  that  the 
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defendant  had  failed  to  pay  the  money  on  the  opesalion  as  it 
became  due  under  the  terms  of  the  contract,  tliat  because  of 
such  failure  the  plaintiff  was  unable  to  proceed ;  that  the  de- 
fendant was  notified  of  this  state  of  afEairs,  and  thereupon  ac- 
quiesced in  an  abandonment  of  the  contract  and  entered  into  a 
new  arrangement.  The  testimony  of  the  plaintiff,  upon  this 
point,  was  to  some  extent  corroborated  by  the  subsequent  ac- 
tion of  the  parties.  The  defendant  did  employ  Spong  to  «tock 
timber  on  the  tract,  the  latter  did  stock  a  considerable  amount 
of  timber  under  the  arrangement,  and  the  plaintiff  sawed  all 
the  timber  that  Spong  stocked.  This  was  sufficient  evidence 
to  warrant  a  finding  by  the  jury  that  the  contract  had  been 
abandoned.  If  the  contract  was  under  such  circumstances 
abandoned,  the  plaintiff  was  not  bound  to  show  that  he  Jiad 
stocked  and  sawed  all  the  timber  on  the  tract,  nor  was  the  de- 
fendant entitled  to  damages  because  a  part  of  the  timber  was 
left  standing.  Whether  the  contract  had  been  abandoned  was, 
under  the  evidence,  a  question  for  the  jury.  The  verdict  upon 
that  question  settled  the  rights  of  the  defendant  under  all  the 
other  questions  raised  by  the  several  specifications  of  error. 

The  judgment  is  affirmed. 

Smith,  J.,  dissents. 


Harrisburg  v.  Harrisburg  Academy,  Appellant. 

ToQuUian— Exemption — School — Public  chanty. 

A  school  in  the  management  of  trustees  who  serve  without  compensation, 
which  is  entirely  supported  by  tuition  from  pupils  and  receives  besides  a 
small  rental  of  $150  per  year  paid  to  it  by  its  principal  for  a  house  in  idiidi 
he  lives,  is  not  a  purely  public  charity  and  exempt  from  taxation,  althou^ 
forty  years  before  it  received  aid  from  the  state,  and  contributions  from 
private  persons.  Philadelphia  v.  Women's  Christian  Association,  125  Pa. 
572;  Episcopal  Academy  v.  Philadelphia,  150  Pa.  565,  and  Philadelphia  v. 
Pennsylvania  Hospital  for  Insane,  154  Pa.  9,  distinguished. 

Argued  March  16, 1904.  Appeal,  No.  12,  March  T.,  1904, 
hy  defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Mechanic's 
Lien  Docket,  No.  1,  No.  77,  on  verdict  for  phiintiff  on  case 
stated  in  suit  of  City  of  Harrisburg  v.  Trustees  of  Harrisburg 
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Aoademy.    Beiom  BiCB,  P.  J.,  Bsaveb^  Oblady,    Smiih, 
PoBTBB,  MoBBisoR  and  Hbndebson,  J  J.    Affirmed. 

Case  stated  to  determine  liability  for  a  city  tax. 

Wbibs,  p.  J^  filed  the  fidlowing  opinion : 

The  facts  are  agreed  npon  and  for  convenience  are  briefly 
stated  as  follows : 

An  act  of  assembly  approved  April  4,  1809,  P.  L.  174, 
established  in  the  borough  of  Harrisburg,  ^^an  academy  or 
paUio  school  for  the  education  of  youtiis  in  useful  arts,  sciences 
and  literature^  by  the  name  and  style  of  ^The  Harrisbuig 
Academy.' " 

It  desig^ted  certain  persons  trustees  who,  and  their  suc- 
cessors duly  elected,  were  declared  a  body  corporate  and  politic 
by  theniune  and  title  of  ^^  the  trustees  of  Harrisburg  Academy ; " 
by  which  name  the  body  was  to  have  perpetual  succession  and 
be  competent  to  take  and  hold  to  them  and  their  successors  for 
the  use  of  the  academy  landsand  property  of  every  kind  by  grant, 
devise,  bequest,  or  gift  and  to  sell  and  dispose  of  the  same  to 
like  use  and  erect  all  necessary  buildings  and  manage  the  af- 
fairs of  the  school  for  its  well-being.  By  the  seventh  section 
of  the  act,  the  sum  of  11,000  was  appropriated  and  granted  out 
of  any  unappropriated  money  in  the  state  treasury  imto  the 
trustees  "  to  unable  them  to  purchase  a  lot  of  ground^  whereon 
to  erect  a  suitable  building  for  the  said  academy  or  public 
sdiool,'*  and  to  purchase  '^a  pair  of  globes"  and  '*  astronomical 
md  mathematical  apparatus." 

The  legislature  also  granted  by  an  act  approved  March  28, 
1814,  P.  L.  240,  a  tract  containing  some  fifty-six  perches  of 
the  public  ground  situate  at  the  comer  of  High  and  Walnut 
streets,  unto  the  trustees  of  the  academy,  ^^  for  the  purpose  of 
erecting  a  building  for  said  academy,  and  for  no  other  purposes 
whatsoever." 

By  the  provisions  of  the  Act  of  March  3, 1818,  P.  L.  132, 
tl,000  was  appropriated  and  paid  to  the  trustees  towards  the 
pajrment  of  the  debts  of  the  academy,  '^  and  to  the  completion 
of  the  building  erected  for  the  said  academy." 

In  the  year  1827  the  state  purchased  from  the  trustees  the 
lot  of  ground  at  High  and  Walnut  streets  for  the  sum  of  Il500, 
pmsoairt  ta  aa  act  of  assembly. 


Digitized  by 


Google 


254  HABRISBURG  v.  HARRISBURG  ACADEMY,  Appellant 
Opinion  of  Court  bdow.  [26  Pa.  Superior  Ct. 

On  April  9, 1838,  P.  L.  481,  the  sum  of  $600  was,  pursuant 
to  the  seventh  section  of  the  act,  appropriated  and  paid  to  the 
Harrisburg  Academy,  since  which  date  no  appropriation  of  state 
moneys  was  made  to  the  academy. 

Some  time  in  1827,  or  shortly  afterwards,  the  trustees  erected 
the  present  academy  building  on  a  lot  fronting  on  Front  street, 
about  103  feet,  and  extending  in  depth  about  119  feet,  upon 
part  of  which  was  theretofore  erected  the  building  now  occupied 
by  the  principal  as  a  residence. 

Large  amounts  were  subscribed  and  paid  by  citizens — chiefly 
during  the  year  1814 — towards  the  support  of  the  institution, 
but  no  donations  or  subscriptions  of  a  public  or  private  character 
have  been  made  toward  its  maintenance  for  a  period  of  more 
than  forty  years. 

The  principal  of  the  academy  resides  on  the  premises  in  what 
is  known  as  the  Maclay  Mansion,  who  pays  the  trustees  a  nom- 
inal rent  of  $150  a  year,  and  charges  the  students  less  than 
the  customary  rates  for  tuition  charged  in  institutions  which 
are  conducted  for  profit.  The  tuition  charges  of  those  in  at- 
tendance vary  in  amount,  and  all,  or  nearly  all,  pay  less  than 
full  rates  charged  for  the  year  1901. 

The  institution  has  been,  and  is  now,  conducted  free  from 
any  element  of  profit ;  the  trustees  receive  no  compensation 
and  nothing  for  tuition  beyond  the  actual  cost,  including  in- 
structors' salaries,  repairs  and  insurance. 

The  city  of  Harrisburg  assessed  and  levied  a  tax  for  city  pur- 
poses upon  said  lot  and  buildings  for  the  year  1901  at  the  rate 
of  seven  mills  upon  a  valuation  of  $27,500,  or  $192.50,  and 
claims  the  right  to  recover  the  said  amount,  with  accrued  pen- 
alties, from  tJie  defendant. 

The  question  raised  by  the  case  stated  is,  whether  the  lot 
of  ground,  with  the  buildings,  is  chargeable  with  the  tax  levied 
against  it,  and  the  defendant  is  liable  therefor. 

The  defendant  claims  immunity  from  taxation  for  municipal 
purposes  on  the  ground  that  the  institution  was  founded  and 
endowed,  and  is  purely  a  public  charity,  and  asserts  that  the 
facts  bring  it  within  the  provisions  of  article  IX,  section  1  of 
the  constitution  of  the  state,  and  section  1  of  the  Act  of  May  14, 
1874,  P.  L.  158,  which  ordain,  respectively,  as  follows : 

**  All  taxes  shall  be  uniform,  upon  the  same  class  of  subjects. 
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within  the  territorial  limits  of  the  authority  levying  the  tax» 
and  shall  he  levied  and  collected  under  general  laws ;  hut  the 
general  assembly  may,  by  general  laws,  exempt  from  taxation 
public  property  used  for  public  purposes,  actual  places  of  re- 
ligious worship,  places  of  burial  not  used  or  held  for  private 
or  corporate  profit,  and  institutions  of  purely  public  charity. 

^^  •  .  .  .  All  hospitals,  universities,  colleges,  seminaries,  acad- 
emies, associations  of  learning,  benevolence  or  charity,  with 
the  g^unds  thereto  annexed  and  necessary  for  the  occupancy 
and  enjoyment  of  the  same,  found  endowed  and  maintained  by 
public  or  private  charity  ....  be,  and  the  same  are  hereby, 
exempted  from  all  and  every  county,  city,  borough,  bounty, 
road,  school  and  poor  tax  :  Provided,  that  all  property,  real  or 
personal,  other  than  that  which  is  in  actual  use  and  occupation 
for  the  purposes  aforesaid,  and  from  which  any  income  is  de- 
rived, shall  be  subject  to  taxation,  except  where  exempted  by 
law  for  state  purposes,  and  nothing  herein  contained  shall  ex- 
empt same  therefrom." 

The  clause  of  the  constitution  quoted  simply  enumerates  the 
subjects  which  the  legislature  may,  by  general  laws,  exempt 
from  taxation,  and  emphasizes  the  observance  of  uniformity  in 
respect  of  exemption  as  distinctly  as  that  which  it  imposes  upon 
all  taxes  to  be  levied  and  collected  under  general  laws  upon  the 
class  of  subjects  specified  in  the  article  and  section. 

This  case  has  to  do  with  that  class  of  subjects  authorized  by 
the  constitution  to  be  exempted  and  designated  as  ^'  institutions 
of  purely  public  charity;"  and  the  act  embraces  among  and 
within  its  relieving  provisions  "  institutions  of  learning,  benev- 
olence or  charity  ....  found,  endowed  and  maintained  by 
public  or  private  charity." 

The  state  appropriated  moneys  to  the  trustees  extending  over 
a  period  of  a  quarter  of  a  centuiy.  Private  contributions  were 
also  made  during  at  least  the  early  part  of  the  academy's  exist- 
ence, and  the  trustees  administered,  and  do  yet  administer,  its 
affairs.  **  Funds  supplied  from  the  gift  of  the  crown,  or  from  the 
legislation,  or  from  private  gift  for  legal,  general  or  public  pur- 
poses are  charitable  funds  " — Thomas  v.  EUmaker,  1  Parsons, 
98 — audit  is  beyond  dispute  that  the  academy  was  "found,  en- 
dowed and  maintained  by  public  or  private  charity,"  and  by 
both  for  many  years. 
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It  '^  receives  among  its  pupils  those  who  by  reason  of  age 
are  debarred  from  receiving  instruction  at  the  commcm  schools," 
which  must  be  understood  to  signify  that  it  **is  open  to  the  in- 
definite puUic  "  and  that,  in  the  language  of  Donohugh's  Ap- 
peal, 86  Pa.  306,  **  gives  it  its  public  character."  The  charity 
is,  or  at  least  has  been  '*  completely,  entirely,  unqualifiedly  ** 
and  "  wholly  "  public,  and  therefore  ''  purely  "  public,  which 
characteristics  bring  it,  as  it  was  once  conducted,  within  the 
constitutional  phrase  a  "  purely  public  charity." 

Were  the  academy,  with  the  grounds  and  buildings  annexed 
and  necessary  for  its  occupancy,  the  same  as  it  was  forty  and 
more  years  ago,  the  premises  would  undoubtedly  be  exempt 
from  the  levy  and  collection  of  all  municipal  taxes.  But  since 
that  time  *^  the  income  derived  from  tuition  charges  "  have  been 
^*  sufficient  to  pay  for  the  maintenance  of  said  academy  during 
said  time,"  and  these  are  augmented  by  the  annual  rent  of  fl50 
paid  by  the  principal  for  the  residence,  buildings  and  grounds. 

When  the  ac4idemy  ceased  to  be  supported  and  maintained 
by  voluntary  contributions,  and  became  self-sustaining  from 
the  income  derived  from  tuition  charges  and  rental,  it  ceased 
to  be  a  distinctively  charitable  institution  within  the  meaning 
of  the  exempting  act,  notwitlistanding  that  it  **  has  been,  and 
is  now,  conducted  free  from  any  element  of  profit"  This  is 
so  not  because  it  is  not  conducted  for  gain  or  profit,  but  be- 
cause by  becoming  self-supporting  it  lost  its  purely  charitable 
quality  in  respect  of  its  immune  privilege :  Moore  v.  Taylor, 
14T  Pa.  481 ;  Philadelphia  v.  Jewish  Hospital  Association,  148 
Pa.  454;  American  Sunday  School  Union  v.  Philadelphia, 
161  Pa.  307.  The  significanee  of  this  inference  lies  in  the 
summary  of  White  v.  Smith,  189  Pa.  222: 

^^  I  think  the  distinction  between  a  public  charity  supported 
almost  wholly  by  voluntary  contributions,  but  which,  by  a  rea- 
sonable I'egulation  necessary  for  the  preservation  and  care  of 
its  property,  incidentally  realizes  a  small  income,  and  a  clianty 
which  collects  from  its  bei^ficiaries  six  sevenths  of  its  whole 
income,  is  quite  obvious ; "  and  in  the  still  more  suggestive 
declaration,  p.  282,  that  if  the  institution  ^^  ceases  to  be  that 
on  which  it  depends  for  exemption,  the  property  at  once  be- 
comes subject  to  taxation." 

The  appropriations  and  contributions  made  toward  ^e  uses 
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of  the  academy  constituted  the  fund  a  trust  for  the  benefit  of 
the  puUic,  and  the  incorporating  act  appointed  the  corporate 
body  trustees  for  its  administration. 

Gifts  of  this  kind  are  the  expressions,  if  not  the  essence,  of 
charity,  which  "  seeketh  not  her  own,"  and  the  moment  they 
are  withheld  and  the  institution  is  maintained  by  revenue  de- 
rived from  tuition  paid  by  pupils,  it  is  no  longer  a  purely  char- 
itable enterprise. 

It  is  this  voluntary  character  of  the  bounty  which  determines 
exemption  from,  and  its  absence  which  entails  subjection  to, 
taxation. 

At  least  we  understand  this  to  be  the  test  which  the  Su- 
preme Court,  in  White  v.  Smith,  189  Pa.  222,  applies  in  decid- 
ing the  case,  and  in  distinguishing  it  from  Philadelphia  v. 
Women's  Christian  Association,  125  Pa.  572,  where  it  is  held 
that  '^  it  is  an  essential  feature  of  an  institution  claiming  ex- 
emption from  taxation  under  the  constitution  and  the  act  of 
1874,  that  it  shall  be  a  public  charity  free  from  any  element  of 
private  or  corporate  gain." 

There  would  scarcely  be  a  question  as  to  the  liability  to  taxa- 
tion if  the  academy  had  been  organized  and  conducted  just  as 
it  was  with  the  source  of  revenue  it  now  has,  minus  the  public 
and  private  contributions. 

There  can  be  as  littie  doubt  as  to  its  taxable  liability,  since 
it  has  become  self-supporting,  or  maintained  from  sources  other 
than  cliaritable,  for  self  support  and  charitable  support  are  not 
only  corelated,  but  bear  widely  different  relationship  to  the  ex- 
empting act. 

Its  chief  support  is  derived  from  tuition  and  not  from  the 
small  rental  which  is  the  product  or  outgrowth  of  the  dona- 
tions made  from  time  to  time  ;  and  it  is  said  in  White  v.  Smith, 
supra,  229,  that  if  the  support  of  the  library  in  Donohugh's 
Appeal,  supra,  "  had  been  derived  from  hiring  of  its  books  to 
the  public,  the  conclusion  would  have  been  the  opposite  one  to 
that  adopted." 

The  close  case-^— where  revenue  derived  from  noncharitable 
sources  not  incidental  to  administrative  regulations,  and  those 
derived  from  actual  charitable  sources  by  the  same  institution 
of  learning,  equal  each  other,  or  nearly  so — is  not  presented. 

Compai'ed  with  the  value  of  the  property  the  rental  paid  is 
Vol.  XXVI— 17 
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probably  small,  bat  the  rule  that  property  no  longer  impressed 
with  the  stamp  of  pure  public  charity,  or  maintained  by  it, 
must  answer  in  taxes  proportioned  to  its  enhancement  in  value 
for  protection  afforded,  is  inexorable. 

The  facts  press  upon  us  the  conclusion  that  the  property  be- 
longing to  the  defendant,  and  fully  described  in  the  case  stated, 
is  subject  to  taxation,  and  judgment  is  accordingly  given  and 
directed  to  be  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  city  tax  assessed  fo/the  year  1901  in  the  sum 
of  $192.50,  with  accrued  penalties,  which  may  be  computed  and 
added  to  the  amount  of  the  tax. 

An  exception  is  noted  for  the  defendant  pursuant  to  a  pro- 
vision in  the  case  stated  to  that  end,  and  the  same  is  sealed 
accordingly. 

Mror  asiigned  was  the  judgment  of  the  court. 

Levi  B.  AlrickSj  with  him  John  H.  Alricks^  for  appellant. — 
The  school  is  exempt  from  taxation :  Donohugh's  App.,  86  Pa. 
806;  Northampton  Co.  v.  Lafayette  College,  128  Pa.  132; 
Philadelphia  v.  Women's  Christian  Assn.,  125  Pa.  572. 

Daniel  S.  Seitz^  city  solicitor,  for  appellee,  cited :  Thiel  Col- 
lege V.  County  of  Mercer,  101  Pa.  580 ;  Donohugh's  App., 
86  Pa.  306  ;  MiUer's  App.,  10  W.  N.  C.  168 ;  Hunter's  App., 
22  W.  N.  C.  361. 

Opinion  by  Rice,  P.  J.,  October  17, 1904 : 

We  think  this  case  was  correctly  decided  in  the  court  below. 
The  opinion  of  its  learned  president  judge  has  left  little  to  be 
added  in  support  of  the  judgment.  What  we  have  to  say  is 
confined  mainly  to  a  consideration  of  three  cases  which  the 
learned  counsel  for  the  appellant  regard  as  conclusively  decid- 
ing the  other  way  the  question  of  law  arising  upon  the  ad- 
mitted facts.  They  are  Philadelphia  v.  Women's  Christian 
Association,  125  Pa.  572,  Episcopal  Academy  v.  Philadelphia, 
150  Pa.  565,  and  Philadelphia  v.  Pennsylvania  Hospital  for 
Insane,  154  Pa.  9. 

In  the  Women's  Christian  Association  case,  Chief  Justice 
Paxson  stated  the  essential  facts  in  detail  and  then  summarized 
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them  as  follows :  ^*  It  will  be  seen  from  the  foregoing  that  the 
object  of  the  association  is  to  improve  the  temporal,  moral  and 
religious  welfare  of  young  females  who  are  obliged  to  earn 
their  own  support,  and  that  as  a  means  to  this  end,  it  furnishes 
them  with  food  and  lodging,  not  as  paupers,  but  for  a  compensa- 
tion which,  while  it  does  not  compensate,  aids  in  defraying  the 
expenses  and  thus  preserves  the  self-respect  of  the  recipients, 
while  to  others  who  are  unable  to  pay,  temporary  shelter  is 
furnished  free,  and  aid  extended  to  them  in  the  way  of  procur- 
ing employment.  All  this  and  much  more  is  done  by  a  band 
of  devoted  women  who  labor  unselfishly,  in  season  and  out  of 
season,  giving  their  time  and  labor  freely,  and  supplying  the 
annual  deficit  in  the  treasury  by  contributions  from  themselves 
and  their  friends.  There  is  no  element  of  gain  in  the  object  or 
operations  of  this  association.'* 

In  the  Pennsylvania  Hospital  case  it  appeared,  that  within 
the  portion  of  the  grounds  charged  with  the  claim  in  suit  there 
was  a  large  building  reserved  exclusively  for  the  use  of  pa- 
tients paying  a  higher  rate  than  any  others ;  that  while  these 
payments  exceeded  the  cost  of  maintenance  assignable  to  them- 
selves, if  the  original  cost  of  the  property  and  any  estimated 
rental  were  excluded,  yet  if  these  were  to  be  taken  into  cour 
sideration  no  actual  profit  was  realized;  that  the  apparent 
profit  was  used  in  extending  the  hospital  capacity  for  good 
among  the  destitute  members  of  the  commimity  and  no  portion 
of  it  enured  to  the  benefit  of  any  person  concerned  in  ad- 
ministering the  charity ;  and  that  there  was  annually  more 
money  expended  by  the  defendant  in  carrying  out  the  purpose 
of  its  incorporation  than  was  received  from  all  sources  of  its 
income,  and  this  deficit  was  made  up  by  annual  contributions 
and  donations  made  to  it  from  time  to  time. 

These  two  cases  are  easily  distinguishable  from  the  case  be- 
fore us  and  do  not  necessarily  rule  it.  They  go  only  to  the 
extent  of  deciding  that  an  institution  that  is  in  its  nature  and 
purpose  a  purely  public  charity  does  not  lose  its  character  as 
such  under  the  tax  laws,  if  to  some  extent  it  receives  a  reve- 
nue from  the  recipients  of  its  bounty.  But  in  the  Episcopal 
Academy  case  Mr.  Justice  Williams,  after  referring  to  what 
the  Women's  Christian  Association  case  decided,  said :  "  We  are 
now  disposed  to  go  further,  and  say  that  an  institution  that  is 
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in  its  nature  and  purposes  a  public  charity  does  not  lose  its 
character  as  such  under  the  tax  laws  if  it  receives  a  revenue 
from  the  recipients  of  its  bounty  sufficient  to  keep  it  in  opera- 
tion. It  must  not  go  beyond  selfnsupport.  When  a  charity 
embarks  in  business  for  profit  it  is  liable  to  taxation  like 
any  other  business  establishment ;  but  so  long  as  the  trus- 
tees of  the  school  manage  it  as  a  charity,  giving  the  benefit 
of  what  might  otherwise  be  profit  to  the  reduction  of  tuition 
fees  or  the  increase  of  the  number  of  free  scholars  in  fur- 
therance of  *  the  education  of  youth,'  the  corpus  of  the  trust, 
the  schoolhouse,  is  entitled  to  exemption."  That  no  part  of 
this  can  be  rejected  as  the  mere  dictum  of  the  justice  writing 
the  opinion  and  that  it  expressed  the  judgment  of  the  court 
upon  a  question  which  they  considered  was  raised  by  the 
pleadings  and  evidence,  is  shown  beyond  all  question  by 
the  decree  itself,  which  was,  that  the  defendant's  real  estate, 
*'  used  exclusively  for  school  purposes,  is  exempt  from  taxation 
under  the  provisions  of  the  act  of  May  14, 1874,  P.  L.  158 ; 
so  long  as  no  income  ^is  derived  from  it  by  the  contributors 
or  by  the  corporation  other  than  that  necessary  to  make  the 
charity  self-sustaining."  Speaking  of  the  point  decided  in 
this  case  Mr.  Justice  Dean  said  in  a  later  case :  *^  The  school 
was  founded  and  endowed  by  public  and  private  charity; 
the  rates  of  tuition  were  adjusted  with  a  view  to  make  the 
school  self-sustaining;  a  majority  of  the  pupils  paid  full 
rates,  a  small  number  half  rates,  and  a  still  smaller  number 
nothing.  It  was  held  to  be  a  purely  public  charity,  because 
its  revenues  only  made  it  self-supporting,  but  it  was  dis- 
tinctly intimated  that  if  the  revenues  had  gone  beyond  the 
line  of  self-support  it  would  not  have  been  exempt: "  Ameri- 
can Sunday  School  Union  v.  Philadelphia,  161  Pa.  807.  It 
is  thus  seen  that  the  suggestion  of  appellee's  counsel,  that 
the  controlling  fact  in  these  three  cases  was  that  the  institu- 
tions seeking  exemption  had  not  sufficient  income  to  maintain 
them,  but  had  to  depend  upon  voluntary  contributions  to  meel 
the  necessary  running  expenses,  cannot  be  sustained,  so  far,  at 
least,  as  the  Episcopal  Academy  case  is  concerned.  It  has  been 
declared,  however,  that  in  these  cases,  and  especially  the  latter, 
the  "  court  went  to  the  outside  limit  of  liberality  in  construction 
of  the  constitution  " — American  Sunday  School  Union  v.  Phila- 
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delphia — and  that  ^*  they  can  be  sustained  only  by  a  very  liberal 
construction  of  the  act  of  1874,  and  they  go  in  the  direction  of 
exemption  to  the  uttermost  limit  of  such  construction" — ^per 
Dean,  J.,  in  White  v.  Smith,  189  Pa,  222— but  they  have  not 
been  distinctly  overruled.  On  the  contrary,  the  learned  justice, 
evidently  speaking  for  the  court,  said  in  White  v.  Smith :  "  We 
have  no  desire  to  disturb  the  judgments  in  the  three  cases  cited ; 
they  stand  on  the  facts  peculiar  to  them,  and  are  outside  the 
line  of  cases  which  follow  Donohugh's  AppeaL"  Speaking  fur- 
ther of  the  prominence  given  them  *'  to  the  one  fact,  the  absence 
of  corporate  or  private  gain, "  he  said :  "  We  will  not  open  the 
road  further  in  that  direction,  because  both  the  constitution 
and  the  statute  obstruct  it ;  and  it  is  immaterial  whether  the 
courts  break  through  or  go  around  this  obstruction,  the  end  is 
the  same ;  the  very  thing  which  the  constitution  sought  to  cure 
as  a  legislative  abuse  will  become  a  judicial  one."  Assuming, 
then,  that  the  Episcopal  Academy  case  may  still  be  regarded 
as  an  authoritative  precedent  in  cases  where  the  essential  facts 
are  the  same,  but  that  the  doctrine  of  the  case  is  not  to  be  ex- 
tended one  jot  further,  it  becomes  our  duty  to  examine  criti- 
cally the  agreement  as  to  the  facts  and  to  determine  therefrom 
whether  this  is  such  a  case.  The  facts  relative  to  the  founding 
and  the  endowment  of  the  academy  need  not  be  recited  at  length 
in  this  opinion.  It  is  sufficient  to  say,  adopting  the  language 
of  Judge  Weiss,  that  '^  it  is  beyond  dispute  that  the  academy 
was  'foimded,  endowed  and  maintained  by  public  or  private 
charity '  and  by  both  for  many  years."  But  for  more  than  forty 
years,  including  the  tax  year  in  question,  no  private  or  public 
donations  or  contributions  of  any  kind  or  character  were  made 
to  the  academy  for  the  maintenance  thereof.  The  premises  con- 
sist of  a  lot  having  a  frontage  of  about  103  feet,  and  a  depth 
of  about  119  feet  upon  which  is  erected  the  academy  building, 
and  another  building,  known  as  the  Maclay  Mansion,  used  as  a 
residence  for  the  principal.  He  pajrs  to  the  trustees  **  a  nomi- 
nal rent  of  $150  per  annum  for  the  buildings  and  grounds,  and 
charges  the  scholars  for  tuition  less  than  the  rates  usually 
charged  for  similar  tuition  in  academies  conducted  for  profit; 
said  charges  ranging  from  $50.00  to  $70.00  a  pupil  per  annum, 
some  being  charged  a  less  rate,  and  some,  nothing."  There  are 
three  teachers,  including  the  principal,  who  are  paid  the  aver- 
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age  salaries  paid  for  similar  services  in  the  locality.  The  trus- 
tees receive  no  compensation  for  their  services.  Whilst  no  more 
is  received  for  tuition  than  "  actual  cost,  including  instructors' 
salaries,  light,  heat,  repairs  and  insurance,"  yet  it  is  admitted 
that  ^^  the  income  derived  from  tuition  charges  "  has  been  ^^  suffi- 
cient to  pay  for  the  maintenance  "  of  the  institution  for  forty 
years  and  more.  It  is  stated  that  ^^  the  institution  has  been, 
and  is  now,  controlled  free  from  any  element  of  profit,"  and 
this  is  doubtless  true,  if  the  full  rental  value  of  the  premises 
for  any  purpose  to  which  they  are  adapted  is  to  be  added  to 
the  sums  paid  for  salaries,  light,  heat,  repairs  and  insurance  in 
ascertaining  the  cost  of  maintenance.  But  there  is  no  warrant 
for  holding  that  that  is  the  test  by  which  to  determine  whether 
an  institution,  founded  and  endowed  by  public  or  private  char- 
ity, is  or  is  not  selfnsustaining  within  the  meaning  of  the  deci- 
sions cited.  Notwithstanding  the  rather  indefinite  and  vague 
allegation  that  the  institution  is  controlled  free  from  any  ele- 
ment of  profit,  the  fact  remains  that  in  addition  to  the  income 
from  tuition  charges,  which  was  admittedly  sufficient  for  the 
maintenance  of  the  institution,  the  corporation  received  as  rent 
of  the  buildings  and  grounds  $150  a  year.  This  is  called  a 
**  nominal  rent,"  and  the  sum  is  not  large,  it  is  true,  but  it  is 
not  so  small  as  to  be  within  the- maxim  de  minimis.  To  what 
purpose  this  sum-  was  devoted  does  not  appear,  nor  is  it  mate- 
rial to  the  decision  of  the  case  that  we  should  know,  in  view  of 
the  admission  that  the  revenue  derived  from  other  sources 
made  the  institution  self-sustaining.  We  need  not  discuss  the 
case  further.  If  the  constitutional  provision,  and  the  act  of 
1874  were  to  be  construed  in  this  case  for  the  first  time  we 
should  feel  constrained  to  conclude  from  the  admitted  facts 
that  the  defendant's  property  is  not  exempt  from  taxation.  We 
are  equally  clear  in  our  conviction  that  to  hold  it  to  be  exempt 
we  would  be  required  to  extend  the  doctrine  of  the  three  cases 
relied  on  by  the  learned  counsel  for  the  appellant  to  a  point 
beyond  where  it  had  thus  far  been  carried. 
Judgment  affirmed. 
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Bomgardner  t?.  Swartz,  Appellant. 

CofnJbract — Parol  evidence — Statute  of  frauds—Payment  of  debt  of  amr 
othei^-Consideration — Evidence — Documentary  evidence. 

In  an  action  of  assumpsit  on  a  parol  contract,  it  appeared  that  while 
plaintiff  was  in  the  occupation  of  defendant's  land  as  a  tenant,  the  United 
States  government  took  possession  of  the  land  for  temporary  camping 
purposes,  destroyed  the  fences,  made  excavations,  and  injured  the  land  in 
various  ways  detrimental  to  both  the  tenancy  and  the  reversion.  Plain- 
tiff and  defendant  entered  into  an  agreement  that  the  defendant  should 
alone  present  a  claim  to  the  government,  and  that  out  of  whatever  the 
government  p^d  as  rent  the  plaintiff  should  be  paid  half  and  out  of  what- 
ever was  paid  as  damages  he  should  receive  $400.  Defendant  presented 
the  claim  and  received  $308.75  as  rent  and  $1,195.58  for  damages  to  the 
farm.  He  refused  to  account  to  plaintiff  on  the  ground  (1)  that  the  agree- 
ment was  a  parol  promise  to  pay  the  debt  of  another,  and  (2)  that  there  was 
no  consideration  for  it.  Held,  that  neither  ground  was  tenable  and  that 
plaintiff  was  entited  to  recover. 

In  the  above  case,  a  paper  styled  ''  the  itemized  claim  presented  '*  (by 
the  defendant)  "to  the  United  States  government,"  without  any  expla- 
nation as  to  how  the  paper  came  into  court  as  an  original  paper,  and 
without  being  authenticated  as  a  copy,  was  properly  rejected. 

Argued  March  16, 1904.  Appeal,  No.  17,  March  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  March  T., 
1903,  No.  147,  on  verdict  for  plaintiff,  in  case  of  John  A.  Bom- 
gardner V.  Solomon  L.  Swartz.  Before  Rice,  P.  J.,  Bbavbb, 
Orlady,  Smith,  Pobtbr,  Morrison  and  Henderson,  JJ, 
Affirmed. 

Assumpsit  on  a  parol  contract.     Before  Weiss,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

At  the  trial  the  following  offer  was  made : 

Mr.  J.  W.  Swartz :  I  propose  now  to  offer  in  eyidence  the 
itemized  claim  presented  by  Solomon  L.  Swartz  to  the  United 
States  government,  which  includes  items  claimed  therein  at 
the  request  of  Mr.  Bomgardner,  and  which  shows  the  various 
items  of  damages  and  the  amounts  claimed ;  also  to  be  followed 
with  the  affidavit  of  John  A.  Bomgardner,  made  in  support  of 
said  claim,  which  shows  the  items  and  the  amounts  therein 
claimed,  as  claimed  by  John  A.  Bomgardner ;  this  to  be  fol- 
lowed with  an  authenticated  record  of  the  auditor  for  the  war 


Digitized  by 


Google 


iU  BOMGARDNfiR  v.  SWARTZ,  AppeUant 

Statement  of  Facts — Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

department,  Washington,  ,D.  C,  showing  that  none  of  the 
items  making  up  the  claim  of  John  A.  Bomgardner,  which 
was  presented  and  included  in  the  claim  of  Solomon  L.  Swartz 
for  him,  were  allowed.  This  for  the  purpose  of  showing  that 
John  A.  Bomgardner  had  no  claim  against  the  government 
which  was  considered  by  it,  and  that  Solomon  L.  Swartz,  pur- 
suant to  his  agreement  with  John  A.  Bomgardner,  that  he 
would  present  his,  Boragardner's  claim  with  his,  did  not  re- 
ceive any  amount  at  all  for  the  use  of  John  A.  Bomgardner, 
and  therefore  is  not  liable  to  him  for  any  amount  of  damages 
received  from  the  government. 

Mr.  Hargest :  Objected  to  as  irrelevant,  immaterial  and  as 
not  affecting  any  issue  in  this  case. 

The  Court :  The  offer  does  not  support  the  purpose.  The 
objection  is  sustained.     Exception  to  defendant.  [3] 

Defendant  presented  these  points  : 

1.  If  the  jury  find  that  the  defendant  agreed  to  pay  the 
plaintiff  one  half  of  the  rent  received  by  him  from  the  govern- 
ment and  that  the  plain tiff^s  right  under  the  lease,  or  as  tenant, 
was  one  half  of  the  crops,  then  the  one  half  of  the  rent  is  all 
that  he  can  recover,  even  though  the  defendant  did  promise  to 
give  him  a  portion  of  the  damages  done  to  the  land  and  for 
private  property  taken,  as  such  promise  is  simply  a  gratuity 
and  is  not  binding.     Answer :  This  is  refused.  [1] 

2.  That  upon  all  the  evidence  the  verdict  must  be  for  the 
defendant.     AiMwer :  This  is  refused.  [3] 

Verdict  and  judgment  for  plaintiff  for  $562.56.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  above  instructions,  quoting 
them;  (3)  ruling  on  evidence,  quoting  the  bill  of  excep- 
tions. 

J.  W.  Swartz^  of  Swartz  Bros.y  for  appellant. 

William  M.  Hargest^  with  him  John  0.  Nissley^  for  appellee. 

Opinion  by  Portbb,  J.,  October  17, 1904 : 
The  defendant  was  the  owner  of  a  farm  of  which  the  plain- 
tiff was  in  possession  as  tenant  under  a  lease  for  one  year. 
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During  the  term  the  military  authorities  of  the  United  States 
took  possession  of  and  for  several  months  used  as  a  camp  a 
large  part  of  the  land,  excavated  trenches,  large  cesspools  or 
sinks,  to  the  number  of  forty-five;  erected  several  garbage 
ovens,  and  upon  withdrawing  the  troops  from  the  premises  the 
land  was  left  in  very  bad  condition  and  littered  with  rubbish. 
The  plaintiff  continued  to  reside  upon  the  land  throughout  the 
term,  and  after  the  withdrawal  of  the  troops  he  filled  up  the 
trenches  and  cesspools,  removed  the  garbage  ovens  and  rub- 
bish, and  restored  the  land  to  a  condition  fit  for  farming  opera- 
tions, but  the  troops  had  destroyed  over  8,000  feet  of  fencing, 
which  necessarily  interfered  with  the  present  use  of  the  land. 
The^  plaintiff  had,  during  the  occupancy  by  the  troops,  been 
prevented  from  pasturing  his  cattle  upon  the  land,  or  using  it 
in  any  other  manner  to  which  under  the  provisions  of  his 
lease  he  was  entitled  to  devote  it.  There  can  be  no  question 
under  the  evidence  in  this  case  that  the  occupancy  by  the 
troops  was  an  intrusion  upon  the  estate  of  the  plaintiff  in  the 
land,  nor  that  the  condition  in  which  the  land  was  left  was  a 
substantial  injury  to  his  enjoyment  of  that  estate  during  the 
remainder  of  tiie  term.  The  large  number  of  excavations  left 
upon  the  land  may  have  been  of  such  a  character  that  it  was 
impossible  to  fill  them  up  in  such  a  manner  as  to  avoid  some 
injury  to  the  estate  of  the  defendant  in  remainder,  but  it  is 
certainly  very  clear  that  they  were  a  substantial  injury  to  the 
present  right  of  the  plaintiff  to  occupy  and  use  the  premises 
for  farming  purposes.  The  destruction  of  the  fences  on  the 
farm  would  naturally  interfere  with  the  use  of  the  land  by  the 
plaintiff  for  the  purposes  of  pasturing  his  cattle  and  putting 
in  the  usual  fall  crops.  The  right  to  compensation  for  use  of 
the  land  and  to  damages  for  injuries  growing  out  of  the  con- 
dition in  which  it  was  left  was  one  in  which  both  the  parties 
were  interested.  They  consulted  as  to  what  had  better  be 
done,  and  ascertained  that  the  government  of  the  United  States 
would  insist  upon  a  division  of  the  claim  for  compensation  into 
two  branches,  one  in  the  nature  of  rent  for  the  use  of  the  land 
and  the  other  as  compensation  for  injury  to  private  propert3^ 
The  plaintiff  and  defendant,  recc^nizing  the  difficulty  which 
would  arise  in  attaining  a  settlement  for  injuries  to  the  prop- 
erty should  they  present  individual  claims  for  damages  to  their 
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distinct  estates  in  the  same  land,  thus  bringing  them  into  ap- 
parent antagonism  in  their  dealings  with  the  government, 
entered  into  the  agreement  upon  which  the  plaintiff  has  brought 
this  action.  The  testimony  of  the  parties  is  in  accord  upon 
the  point  that  they  did  agree  that  the  defendant  should  in  his 
claim  include  the  whole  rightful  claim  of  both  the  parties  for 
rent  of  and  damages  to  the  land,  that  he  should  collect  the  ag- 
gregate claim,  and  having  so  collected  from  the  government 
he  should  pay  to  the  plaintiff  a  sum  which  was  fixed  by  this 
agreement.  There  was  a  conflict  of  evidence  as  to  the  amount 
which  Bomgardner  should  receive,  but  the  jury  found  under 
proper  instructions  that  the  parties  had  agreed  that  the  de- 
fendant should  pay  to  the  plaintiff  one  half  of  the  amount 
which  the  government  paid  as  rent,  and  $400  out  of  the  amount 
which  was  awarded  as  damages  to  the  property.  The  defend- 
ant presented  a  claim  to  the  government,  which  included  every- 
thing for  which  the  plaintiff,  as  the  party  entitled  to  the  pres- 
ent possession  and  the  defendant  who  was  seized  of  the  estate 
in  remainder  were  entitled.  The  government  paid  him,  in  full 
of  the  whole  claim  the  sum  of  $308.75  as  rent  and  $1,195.18 
for  damages  to  the  farm. 

There  was  nothing  in  the  evidence  to  indicate  that  the  agree- 
ment between  the  parties  involved  any  understanding  that  the 
claim  should  be  inflated  or  any  attempt  made  to  perpetrate  a 
fraud  upon  the  government.  There  was  nothing  in  the  con- 
tract, as  proved  and  found  by  the  jury,  which  would  require 
the  court  to  refuse  to  enforce  it  upon  the  ground  that  it  was 
against  public  policy.  The  appellant  contends  that  the  agree- 
ment cannot  be  enforced  against  the  defendant  for  two  rea- 
sons :  (1)  It  was  a  parol  promise  to  pay  the  debt  of  another ; 
(2)  There  was  no  consideration  for  the  promise.  Neither  of 
these  grounds  seems  to  be  well  taken.  Swartz  did  not  agree 
to  pay  the  debt  of  the  government  of  the  United  States ;  his 
agreement  was  to  collect  in  his  own  name  a  claim  in  which 
both  the  parties  had  an  interest,  and  that  a  fixed  part  of  the 
amount  collected  should  be  for  the  use  of  Bomgardner.  There 
was  a  lawful  claim  against  the  government  of  the  United 
States,  which  had  not  been  liquidated,  and  each  of  the  parties 
was  entitled  to  receive  some  part  of  the  aggregate  of  that  claim. 
The  determination  of  the  apportionment  of  the  sum  which  the 
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government  ought  lawfully  to  pay  was  not  free  from  difficulty  ; 
there  was  a  reasonable  probability  that  these  parties  would  be- 
come involved  in  a  controversy  and  the  settlement  of  the  claim 
be  long  delayed.  It  was  perfectly  competent  for  the  plaintiff 
and  defendant  to  enter  into  an  agreement  under  the  provisions 
of  which  the  plaintiff  agreed  to  accept  one  half  of  the  rent  and 
f400  out  of  the  amount  of  the  damages  paid  by  the  govern- 
ment, in  full  of  his  share  of  the  claim,  and  the  defendant  agreed 
to  collect  the  whole  claim,  and  pay  over  to  Bomgardner  his 
share  as  agreed  upon,  and  accept  the  balance  as  in  full  of  his 
share.  Swartz  did  not  agree  to  pay  anything,  save  out  of  what 
he  received  upon  the  claim  in  which  they  were  jointly  inter- 
ested. After  this  agreement  was  made  he  became  a  trustee 
for  the  plaintiff,  and  was  bound  to  account  for  the  money 
which  he  received  under  the  terms  of  their  agreement.  The 
agreement  of  the  plaintiff  that  the  entire  claim  should  be  pre- 
sented by  Swartz  was  substantially  an  agreement  that  he  him- 
self would  not  present  a  claim,  and  after  having  acquiesced  in 
the  presentation  by  Swartz,  he  would  have  been  estopped  to 
assert  any  claim  against  the  government  upon  his  own  account. 
The  agreement  of  the  plaintiff  to  accept  one  half  the  rent,  in- 
stead of  demanding  all,  and  to  limit  the  amount  which  he  was 
to  receive  as  damages  to  $400,  was  a  sufficient  consideration 
to  support  the  covenants  of  the  defendant.  The  first  and 
second  specifications  of  error  are  dismissed. 

The  offer  in  evidence  of  "  the  itemized  claim  presented  by 
Solomon  L.  Swartz  to  the  United  States  Government,"  was 
properly  rejected.  If  this  was  the  original  paper,  it  must  have 
come  from  the  custody  of  some  public  officer  of  the  government 
of  the  United  States,  and  it  was  not  produced  by  such  officer, 
nor  was  any  explanation  made  of  how  the  paper  came  into  court : 
Miller  v.  Hale,  26  Pa.  432 ;  P.  &  L.  Digest  of  Decisions,  vol.  VI, 
10,109.  If  the  paper  was  a  copy  of  the  original,  in  the  files 
of  the  war  department,  then  it  was  neither  properly  proved  nor 
authenticated. 

The  judgment  is  affirmed. 
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Moore,  Appellant,  v.  Lichtenberger. 

Insurance — Fire  insurance — Policff — Written  and  printed  parts. 

A  special  manuscript  addition  to  the  general  printed  form  of  a  policy  of 
insurance  will  be  presumed  to  have  been  separately  considered  by  the  par- 
ties, and  to  express  their  exact  agreement  upon  the  subject  to  which  it  re- 
lates, and  must  govern  in  so  far  as  there  is  a  repugnancy  between  it  and 
the  general  covenants  of  the  printed  form. 

Insurance — Fire  insurance — Mutual  insurance — Limitation  of  liability  of 
insured. 

A  mutual  insurance  company  may  in  a  proper  manner,  which  involves 
nothing  tending  to  deceive  present  or  future  policy  holders,  enter  into  a 
contract  of  insurance  which  involves  a  limitation  of  the  Uability  of  the  in- 
sured to  assessment  beyond  an  amount  stated. 

Insurance — Fire  insurance — Mutual  companies — Assesemenis — Evidence. 

Where  a  person  takes  out  a  policy  of  insurance  in  a  mutual  fire  insurance 
company,  pays  no  cash  at  the  time,  but  acknowledges  his  *'  liability  to  pay- 
ment of  premium  calls,"  and  the  policy  contains  no  limitation  as  to  the 
amoimt  of  the  assessments,  and  the  insured  thereafter  pays  one  assessment, 
he  cannot  subsequently  deny  his  liability  for  any  assessments,  or  escape  as- 
sessments by  showing  that  he  had  been  induced  to  accept  the  policy  and 
enter  into  the  contract  by  misrepresentations  of  the  soliciting  agent  of  the 
company. 

The  entries  upon  the  books  of  a  mutual  fire  insurance  company  made  in 
connection  with  a  particular  policy  constitutes  no  part  of  the  contract  be- 
tween the  parties;  they  simply  give  the  basis  ijite  and  schedule  premium  of 
the  risk,  and  form  a  basis  of  assessment. 

Argued  April  11,  1904.  Appeal,  No.  18,  March  T.,  1904, 
by  plaintiff,  from  judgment  of  C.  P.  Cumberland  Co.,  Sept.  T., 
1902,  No.  227,  on  verdict  for  defendant  non  obstante  veredicto 
in  case  of  Elmer  W.  Moore,  receiver  of  Iron  City  Mutual  Fire 
Insurance  Company,  v.  Fannie  Lichtenberger.  Before  Rice, 
P.  J.,  Beaver,  Smiih,  Pobter,  Morrison  and  Hender- 
son, JJ.    Reversed. 

Assumpsit  to  recover  assessments  on  a  fire  policy.     Before 
BiDDLE,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  asngned  among  othei-s  was  in  entering  judgment  for 
defendant  non  obstante  veredicto. 
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Conrad  Hamlleton^  of  Wetzel  ^  Hamlleton,  with  him  R.  T. 
M.  MeCreadyyioT  appellant. — After  one  becomes  a  member  of 
a  mutual  insurance  company  he  is  bound  to  become  informed 
of  its  rules  and  regulation  :  Mitchell  v.  Ins.  Co.,  51  Pa.  402 ; 
Burger  v.  Ins.  Co.,  71  Pa.  422. 

If  deceived  by  the  agent  or  oflBcers  of  the  company  as  to  the 
character  of  the  company  or  the  effect  of  his  contract,  the  in- 
sured must  proceed  to  rescind  his  contract  within  a  reasonable 
time  after  its  execution,  and  before  the  rights  of  third  parties 
have  intervened.  A  delay  of  one  year  in  the  cancelation  of  a 
policy  on  the  ground  of  fraud  has  been  held  to  be  unreason- 
able and  the  policy  holder  liable  to  assessments :  Dettm  v. 
Kestner,  147  Pa.  566 ;  Moore  v.  Schafer,  18  Pa.  Superior  Ct. 
122. 

The  Iron  Cily  Insurance  Company,  being  a  mutual  company 
the  policy  under  the  law  was  liable  to  assessments  levied  under 
the  direction  of  the  court  for  its  proportion  of  the  losses  and 
expenses  accruing  during  its  life :  Kramer  v.  Boggs,  5  Pa. 
Superior  Ct.  394  ;  Schofield  v.  Leach,  15  Pa.  Superior  Ct.  354  ; 
Schofield  V.  Hayes,  17  Pa.  Superior  Ct.  110 ;  Moore  v.  Best- 
Ime,  23  Pa.  Superior  Ct.  6 ;  Dettra  v.  Kestner,  147  Pa.  566. 

E.  M.  Biddky  Jr.^  with  him  F.  E.  Beltzhoover,  for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904 : 

The  plaintiff  brought  this  action  to  recover  the  amount  al- 
leged to  be  assessible  upon  two  policies  of  an  insolvent  insur- 
ance company,  held  by  the  defendant,  under  the  decree  of  the 
court  of  common  pleas  of  Dauphin  county.  The  decree  of  the 
court  of  Dauphin  county  was  conclusive  as  to  tlie  amount  to 
be  assessed  upon  such  policies  as  were  liable  to  assessments 
during  the  respective  periods  that  they  were  in  force.  The 
only  question  to  be  determined  in  this  case  was  whether  the 
policies  held  by  the  defendant  were  legally  liable  to  assessment. 
The  learned  judge  of  the  court  below  instructed  the  jury  to 
find  a  verdict  for  the  full  amount  claimed  upon  both  policies, 
reserving  all  the  questions  raised  by  the  several  prayers  for  in- 
structions submitted  by  the  parties.  The  form  of  the  reserva- 
tion was  unfortunate,  for  we  have  a  general  veixlict  as  to  the 
entire  claim,  while  the  covenants  contained  in  the  policies,  re- 
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spectively,  are  not  identical,  and  the  disposition  of  the  questions 
which  arise  under  them  do  not  lead  to  the  same  conclusion. 

The  policy  No.  4879  was  issued  by  the  company  and  deliv- 
ered to  the  defendant  on  July  31, 1891,  and  continued  in  force 
until  July  28,  1896.  The  company  at  the  time  this  policy  was 
issued  had  no  by-laws,  and  the  policy  embraced  the  entire  con- 
tract of  the  parties.  The  policy  was  a  mutual  one,  the  assured 
paid  no  cash  to  the  company,  and  the  only  consideration  which 
she  gave  for  the  insurance  was  the  express  covenant  contained 
in  the  policy,  that  it  should  be  liable  to  assessments.  There 
was  attached  to  the  printed  form  and  made  part  of  the  contract 
a  special  manuscript  addition,  which  described  the  property  in- 
sured, and  contained  this  special  covenant :  ^*  Guaranteed  that 
the  premiums  and  assessments  on  this  policy  shall  not  exceed 
$25.87  during  the  time  for  which  it  is  written."  This  special 
covenant  thus  added  to  the  general  printed  form  of  the  contract 
must  be  presumed  to  have  been  separately  considered  by  the 
parties,  and  to  express  their  exact  agi*eement  upon  the  subject 
to  which  it  related,  and  must  govern  in  so  far  as  there  is 
a  repugnancy  between  it  and  the  general  covenants  of  the 
printed  form :  Grandin  v.  Rochester  German  Insurance  Com- 
pany, 107  Pa.  26 ;  Duffield  v.  Hue,  129  Pa.  94;  Dick  v.  Ire- 
land, 180  Pa.  299;  Lumber-man's  Exchange  v.  American 
Cent.  Insurance  Company,  183  Pa.  866.  The  defendant  in 
availing  herself  of  the  protection  of  this  covenant  was  not 
setting  up  a  collateral  agreement  nor  attempting  to  vary  the 
terms  of  the  written  contract,  she  was  simply  insisting  upon 
the  provisions  of  the  agreement  being  executed  as  written. 
There  was  no  question  that  she  had  paid  all  that  she  had  ever 
agreed  to  pay.  This  provision  of  the  contract  was  not  only 
contained  in  the  policy,  but  it  had  been  entered  upon  the  books 
of  the  company  at  the  time  the  policy  was  issued,  and  has 
there  remained  conveying  direct  notice  to  every  person  who 
had  any  interest  in  and  desired  information  concerning  the 
rights  of  the  parties  under  the  contract.  This  contract  violated 
no  by-law  of  the  company,  and  no  innocent  third  party  could 
have  been  mislead  as  to  the  rights  of  the  company  against  the 
defendant.  When  this  policy  was  offered  in  evidence  the  lim- 
itation upon  the  liability  of  the  defendant  to  assessment  ap- 
peared upon  its  face.    A  mutual  insurance  company  may  in  a 
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proper  manner,  which  mvolves  nothing  tending  to  deceive  pres- 
ent or  future  policy  holders,  enter  in  a  contract  of  insurance 
which  involves  a  limitation  of  the  liability  of  the  assured  to  as- 
sessment, it  may  accept  a  cash  payment  or  note  for  a  specific 
sum  absolutely  fixing  the  amount  to  be  paid  whether  or  not 
losses  occur,  or  it  may  accept  a  premium  note  liable  to  assess- 
ments and  fixing  the  limit  thereof :  Schimpf  &  Son  v.  Lehigh 
Valley  Mutual  Insurance  Company,  86  Pa.  373 ;  Lycoming 
Fire  Insurance  Company  v.  Commonwealth,  10  W.  N.  C.  228 ; 
Given,  Receiver,  v.  Rettew,  162  Pa.  638.  Since  the  law  thus 
permits  mutual  insurance  companies  to  enter  into  contracts 
fixing  a  limitation  of  the  liability  to  assessment,  there  can  be  no 
objection  to  making  that  provision  a  part  of  the  primary  con- 
tract of  insurance,  the  by-laws  being  silent  upon  the  subject. 
The  defendant  having  paid  upon  policy  No.  4879  assessments  to 
the  full  amount  agreed  upon  in  the  contract,  she  is  not  liable 
to  further  assessments  upon  that  policy,  and  the  sixth  prayer 
of  the  defendant  for  instructions  should  have  been  affirmed. 

The  policy  No.  24480  was  issued  on  July  22,  1896,  by  the 
company  to  the  defendant.  The  defendant  accepted  this  policy, 
paid  an  assessment  on  it  in  November,  1896,  and  retained  it 
for  over  a"year  without  making  any  objection  to  its  terms,  and 
in  October,  1897,  the  company  was  duly  decreed  to  be  insol- 
vent and  a  receiver  appointed.  The  defendant  had  been  for 
several  years  prior  to  accepting  this  policy  a  member  of  the 
company,  which  had  during  the  period  of  her  membership 
adopted  by-laws.  The  company  was  incorporated  as  a  mutual 
fire  insurance  company,  under  the  provisions  of  the  Act  of 
May  1, 1876,  P.  L.  53,  and  the  defendant  must  be  presumed  to 
have  known  that  the  company  had  no  authority  to  issue  poli- 
cies on  any  other  than  a  mutual  basis.  The  defendant  paid 
no  cash  to  the  company,  nor  was  there  any  provision  in  the 
contract  which  requires  her  to  pay  any  definite  amount  at  any 
time.  The  policy  was  issued :  "  In  consideration  of  the  stip- 
ulations herein  named  and  of  an  acknowledged  liability  to 
payment  of  premium  calk."  The  contract  contained  no  limita- 
tion whatever  upon  the  number  or  amount  of  the  premium  calls 
or  assessments  which  the  company  might  lawfully  make.  The 
policy  declared  that  the  company  issuing  it  was  a  mutual  one. 
The  learned  counsel  representing  the  appellee  has  contended 
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that  the  words  **  liability  to  pajmaent  of  premium  calls,"  do 
not  imply  that  the  policy  is  liable  to  assessment,  but  that  the 
inference  to  be  drawn  from  the  use  of  these  words  is  that  this 
was  a  cash  premium  policy.  The  contention  is  not  well 
founded.  The  defendant  did  not  pay  cash,  nor  did  she  agree 
to  pay  anything  at  any  time,  the  liability  which  she  assumed 
was  to  pay  what  the  company  called  upon  her  to  pay.  The 
calls  must  necessarily  be  limited  to  such  as  the  compufiy  un- 
der the  law  of  its  being  had  the  right  to  make,  such  as  were 
reasonably  necessary  to  meet  the  losses  and  expenses  accruing 
while  the  policy  continued  in  force.  A  premium  is  the  com- 
pensation paid  a  company  for  the  indemnity  furnished,  when 
the  insurance  is  upon  the  stock  principle  the  premium  is  us- 
ually a  sum  certain  or  capable  of  being  made  certain,  while  in 
mutual  companies  each  member  is  insured  as  well  as  insurer, 
and  the  premium  to  be  paid  is  dependent  upon  the  amount  of 
the  aggregate  losses  of  the  members  during  the  period  the  pol- 
icy is  in  force.  "  The  essential  principle  on  which  mutual 
companies  are  organized  is  that  each  member  will  pay  his  pro- 
portionate share  of  the  losses  suffered  and  expenses  incurred 
duiing  the  period  of  ]iis  membership :  "  Stockley  v.  Riebenack, 
12  Pa.  Superior  Ct.  169 ;  People's  Fire  Insurance  Company  v. 
Hartshorne,  90  Pa.  465 ;  Schimpf  v.  Insurance  Company,  86  Pa. 
373.  When  the  defendant  became  a  member  of  the  company 
she  submitted  herself  to  the  action  of  the  directors,  as  her  rep- 
resentatives, and  was  bound  by  all  the  assessments  made  by  the 
board,  unless  she  could  show  that  they  were  not  legally  miade, 
that  there  was  either  fraud  or  gross  mistake.  The  assessment 
is  only  the  ascertainment,  by  the  directors  of  the  amount  of 
the  premium  or  price  for  insurance  which  the  defendant  is  re- 
quired to  pay:  People's  Fire  Insurance  Company  v.  Harts- 
horne, supra.  The  defendant  having  .accepted  and  retained 
the  policy  for  over  a  year,  and  paid  one  assessment  thereon, 
cannot  after  the  rights  of  innocent  third  paerties  have  inter- 
vened escape  liability  to  this  assessment  by  showing  that  she 
had  been  induced  to  accept  the  policy  and  enter  into  the  con- 
tract through  misrepresentations  by  the  soliciting  agent  of  the 
company :  Susquehanna  Mutual  Fire  Insurance  Company  v. 
Oberholtzer,  172  Pa.  223 ;  Moore  v.  Schafer,  18  Pa.  Superior 
Ct  122 ;  Scbofield  v.  Hayes,  17  Pa.  Superior  Ct.  110 ;  Sparks 
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V.  Flaccus  Glass  Company,  16  Pa.  Superior  Ct.  119.  This 
policy  was  liable  to  assessment,  and  the  decree  of  the  court  of 
common  pleas  of  Dauphin  county  is  conclusive  as  to  the  rate 
of  assessment  for  the  period  during  which  it  was  in  force. 
The  entries  upon  the  books  of  the  company,  made  in  connec- 
tion with  this  insurance,  constituted  no  part  of  the  contract 
between  the  parties  ;  they  simply  gave  the  basis  rate  and  sched- 
ule premium  of  the  risk,  and  formed  a  basis  of  assessment : 
Susquehanna  Mutual  Fire  Insurance  Company  v.  Leavy,  186 
Pa.  499. 

The  manner  in  which  the  several  questions  were  reserved, 
the  plaintiff  being  entitled  to  judgment  upon  some  of  them 
and  not  upon  others,  and  the  verdict  being  general,  renders  a 
new  trial  necessary. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Tarentum  Borough  v.  Moorhead,  Appellant. 

Municipal  lien — Paving — When  claim  must  he  filed — AcU  of  April  23, 
1889,  sec.  Si  P.  L.  44,  and  June  4, 1901,  P.  L.  364. 

Under  section  3  of  the  Act  of  April  23,  1889,  P.  L.  44,  providing  that 
no  assessment  for  paving,  etc.,  shidl  be  a  lien  on  real  estate  for  more  than 
six  months  from  the  time  of  the  ''  completion  of  such  work,"  unless  a  claim 
for  the  same  shall  be  filed  in  the  office  of  the  prothonotary  within  that 
time,  the  words  ''completion  of  such  work,"  relate  to  the  completion  of 
the  entire  improvement  authorized  by  the  ordinance,  and  not  merely  the 
completion  of  the  work  in  front  of  a  property  subject  to  a  claim  filed. 
The  Act  of  June  4,  1901,  P.  L.  364,  has  no  application  to  a  c^se  where  an 
ordinance  was  adopted  and  most  of  the  work  done  prior  to  the  passage  of 
the  act  of  1901,  but  not  entirely  completed  until  about  a  month  thereafter. 

Where  an  ordinance  of  a  borough  was  passed  providing  for  the  paving 
of  two  squares  of  a  street,  and  it  appears  that  after  one  square  was  com- 
pleted there  was  an  interruption  in  the  work  for  two  years,  but  it  did  not 
appear  that  the  ordinance  was  repealed,  or  that  any  corporate  action  was 
taken  indefinitely  postponing  the  paving  of  the  second  square,  or  otherwise 
clearly  manifesting  an  intention  to  abandon  that  part  of  the  improvement, 
a  lien  filed  four  months  after  the  completion  of  the  entire  improvement,  but 
more  than  two  years  after  the  completion  of  the  work  on  the  first  square 
will  be  valid.  In  such  a  case  neither  the  fact  that  there  was  an  interrup- 
tion in  the  work,  nor  the  fact  that  it  was  done  under  two  contracts  nor  both 
together  will  be  sufficient  without  more,  to  make  the  paving  of  each  square 
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a  distinct  and  separate  improvement  within  the  meaning  of  the  Act   of 
April  23,  1889,  P.  L.  44. 

MunicipcUities — Boroughs — Ratification  of  unauthorized  act. 

A  municipal  corporation  may  ratify  the  unauthorized  acts  and  contracts 
of  its  agents  or  officers  which  are  within  the  corporate  powers  and  such  rati- 
fication need  not  necessarily  be  by  resolution  or  ordinance,  but  may  be  im- 
plied from  the  acceptance  of  the  work  and  formal  assertion  in  judicial  pro- 
ceedings of  claims  founded  upon  it. 

Borough  officers  let  a  contract  for  paving  under  an  ordinance  which  pro- 
\nded  that  the  contract  should  be  let  to  the  lowest  responsible  bidder. 
Subsequently  the  officers  without  attempting  to  get  bids  entered  into  a  new 
contract  with  the  same  contractor,  the  only  difference  between  the  two 
contracts  being  as  to  the  price  of  materials.  The  work  was  completed  under 
the  second  contract,  and  liens  were  filed  by  the  borou^.  Held,  that  prop- 
erty owners  could  not  allege  as  a  defense  against  the  liens,  that  the  second 
contract  was  invalid  because  it  had  been  let  without  an  attempt  to  get  bids, 
and  without  any  resolution  or  ordinance  specially  authorizing  it. 

An  affidavit  of  defense  to  a  scire  facias  sur  municipal  lien  for  paving  is 
insufficient  which  merely  alleges  that  a  second  contract  had  been  let  by  the 
borough  to  the  same  contractor  at  a  higher  price  without  showing  what 
was  the  difference  between  the  two  contracts. 

Argued  April  18, 1904.  Appeal,  No.  50,  April  T.,  1904,  by 
defendant,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1902,  No.  399,  making  absolute  rule  for  judgment  for  want  of 
a  suflBcient  affidavit  of  defense  in  case  of  Tarentum  Borough 
V.  Emma  Moorhead.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.    Affirmed. 

Scire  facias  sur  municipal  lien  for  paving. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  defendant  filed  the  following  affidavit  of  defense  : 

On  September  22,  1898,  tlie  burgess  and  the  councils  of 
the  borough  of  Tarentum,  Pennsylvania,  plaintiff  herein,  or- 
dained and  enacted  an  ordinance,  a  copy  of  which  is  hereto  at- 
tached marked  "  Exhibit  A  "  and  made  a  part  hereof,  authoriz- 
ing the  grading,  curbing  and  paving  of  South  Canal  street  from 
the  east  line  of  Wood  street  to  the  east  line  of  Ferry  street,  in 
the  said  borough  of  Tarentum.  That  in  pursuance  of  said  or- 
dinance, the  said  borough  of  Tarentum  entered  into  a  written 
agreement  with  Messrs.  Smith  &  Wood,  contractors,  on  No- 
vember 16, 1898,  by  authority  of  a  resolution  passed  October  17, 
1898,  for  the  grading,  curbing  and  paving  of  that  portion  of 
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said  South  Canal  street,  set  forth  in  said  ordinance,  which  pro- 
vided, inter  alia,  as  follows : 

That  said  contractor's  shall  commence  work  on  said  street  on 
such  a  day  and  at  such  a  point  or  points  as  the  borough  en- 
gineer may  designate,  and  fully  complete  the  same  in  accord- 
ance with  said  agreement,  on  or  before  the  expiration  of  thirty 
days  next  thereafter,  except  the  time  may  be  extended  by 
council,  with  a  penalty  of  $10.00  to  be  deducted  for  each  and 
every  day  the  work  is  not  completed.  The  whole  contract  sum 
or  price  to  be  paid  at  the  expiration  of  nine  months,  if  the  work 
was  in  good  order  to  the  satisfaction  of  the  borough  engineer 
and  street  committee,  in  accordance  with  the  prices  set  forth  in 
their  bid  for  said  work,  accepted  by  council  and  made  a  part 
of  said  agreement. 

That  said  contractors  should  not  be  entitled  to  demand  or 
receive  full  payment  for  tlie  work  or  materials  done  and  used 
on  said  street  until  the  same  shall  have  been  f iiUy  completed 
in  the  manner  set  forth  in  said  agreement,  and  such  completion 
duly  certified  to  the  street  committee  by  the  borough  engineer, 
and  that  each  and  every  of  the  stipulations  in  said  agreement 
have  been  complied  with,  and  until  said  street  committee  shall 
be  satisfied  therewith. 

That  the  estimate  of  the  borough  engineer  shall  be  final  and 
conclusive  of  the  amount  of  work  performed  without  exception 
or  appeal.  That  said  contractors  shall  be  paid  as  they  complete 
each  square  to  the  satisfaction  of  the  borough  engineer  and 
paving  committee,  one  third  of  the  contract  price  of  each  square, 
and  the  balance,  except  seven  per  cent,  in  four  months,  or 
sooner  if  collected. 

The  said  work  to  be  commenced  November  21  and  finished 
December  21,  1898. 

That  in  pumuance  of  said  contract,  the  said  contractors 
entered  upon  said  street  and  graded,  curbed  and  paved  that 
portion  thereof  from  the  east  line  of  Wood  street  to  the  east 
line  of  Boyd  street,  one  square,  except  a  strip  thereof  from 
three  to  four  feet  wide,  between  the  north  curb  thereof  and 
the  line  of  the  right  of  way  of  the  West  Penn  Railroad  in  front 
of  and  past  this  defendant's  property,  as  described  in  the  lien 
upon  which  scire  facias  was  issued  on  this  case,  and  completed 
the  same  on  or  about  June  19,  1899,  to  the  satisfaction  of  the 
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borough  engineer  and  street  committee,  at  which  time  the 
borough  engineer  furnished  the  said  borough  councils  with  an 
estimate  of  the  work  so  completed,  upon  which  the  cost  of  said 
work  was  fully  paid  to  said  contractors,  the  final  pajrment 
thereon  of  seven  per  cent  being  made  September  24,  1900. 

That  said  contract  was  not  extended  after  the  completion  of 
the  work  as  herein  set  forth,  and  no  further  work  was  ever 
done  or  performed  or  materials  furnished  under  said  contract, 
on  that  portion  of  said  street  in  front  of  defendant's  said  prop- 
erty, or  on  any  part  or  portion  of  said  South  Canal  street. 

That  the  work  which  was  completed  on  July  8,  1901, 
as  alleged  in  the  lien  filed,  upon  which  this  scire  facias  was 
issued,  was  work  begun  on  or  about  May  — ,  1901,  luider  and 
by  virtue  of  another  contract  in  writing  between  said  borough, 
or  the  street  committee  of  said  council  of  said  borough  and 
Messrs.  Smith  &  Wood,  contractors,  for  the  grading,  curb- 
ing and  paving  of  said  South  Canal  street,  from  the  east 
line  of  Boyd  street  to  the  east  line  of  Ferry  street,  at  an 
increased  price  for  the  material  used  therein,  over  and  above 
the  price  for  material  used  in  the  work  done  according  to  the 
fii*8t  contract  herein  referred  to,  on  that  portion  of  said  street, 
in  front  and  past  defendant's  said  property,  which  said  con- 
tract was  entered  into  without  an  ordinance  or  resolution  of 
the  council  of  said  borough,  and  without  offering  or  attempt- 
ing in  any  way  to  get  bids  thereon  for  the  work  to  be  per- 
formed thereunder. 

That  it  was  upon  the  completion  of  the  work  under  this 
contract  that  the  lien  upon  which  this  scire  facias  was  issued, 
was  based  and  filed  against  defendant's  said  property,  two 
yeara,  or  more,  after  the  work  in  front  thereof  had  been  com- 
pleted, under  another  and  different  contract,  which  said  contract 
and  the  contract  of  November  16,  1898,  hereinbefore  referred 
to  are  in  the  possession  and  control  of  the  officers  and  agents 
of  the  said  borough,  and  therefore,  defendant  calls  for  the 
production  of  the  same  upon  the  trial  of  this  cause. 

Defendant  therefoi-e  avers,  believes  and  expects  to  be  able  to 
prove  upon  the  trial  of  this  cause,  that  the  work  and  material 
for  which  the  lien  was  filed  in  this  case,  against  her  said  prop- 
erty, was  for  work  done  and  materials  furnished  under  the 
first  contract  herein  recited,  at  a  different  price  for  the  mate- 
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rial  used  therein,  which  said  work  was  completed  more  than 
two  years  before  the  work  was  finished  under  the  second  con- 
tract as  herein  recited,  and  about  two  years  before  the  same  was 
began,  and  for  work  and  materials  furnished  under  said  second 
contract  as  aforesaid.  That  the  lien  upon  which  this  suit  is 
based  was  therefore  filed  for  a  pro  rata  share  of  the  sum  total 
of  the  ,cost  of  the  work  done  u{ider  both  of  said  contracts, 
more  than  two  years  after  the  contract  was  completed  in  front 
of  defendant's  property,  as  aforesaid  under  said  first  contract, 
contrary  to  the  act  of  assembly  and  ordinance  under  which 
said  work  was  performed,  or  any  act  or  acts  of  assembly 
authorizing  such  a  lien. 

The  court  on  November  8, 1902,  entered  an  order  discharg- 
ing a  rule  for  judgment,  but  subsequently  revoked  this  order 
and  made  absolute  the  rule  for  judgment. 

Error  assigned  was  the  order  of  the  court  making  absolute 
the  rule  for  judgment. 

J.  A.  Beatty^  for  appellants. 

Nelson  Mb  Vicar ^  with  him  Richard  A,  Kennedy  and  David 
Smithy  for  appellee,  cited :  Philadelphia  v.  Hey,  20  Pa.  Supe- 
rior Ct.  480 ;  Pittsburg  v.  Knowlson,  92  Pa.  116. 

Opinion  by  Rice,  P.  J.,  October  17, 1904 : 

Section  3  of  the  Act  of  April  28, 1889,  P.  L.  44,  provides 
that  no  assessment  for  paving,  curbing  or  macadamizing  under 
the  provisions  of  the  act  shall  be  a  lien  on  real  estate  for  more 
than  six  months  from  the  time  of  the  **  completion  of  such 
work,''  unless  a  claim  for  the  same  shall  be  filed  in  the  office 
of  the  prothonotary  within  that  time.  Does  this  mean  comple- 
tion of  the  work  in  front  of  the  property  subject  to  the  claim 
filed,  or  completion  of  the  entire  improvement  authorized  by 
the  ordinance  ?  A  consideration  of  the  context  leaves  little 
doubt  as  to  the  correct  answer  to  this  question.  The  jurisdic- 
tion to  charge  any  portion  of  the  cost  of  paving,  curbing  or 
macadamizing  is  made  dependent  by  the  firat  section  upon  a 
petition  of  *'  two  thirds  of  the  owners  of  property  representing 
not  less  than  two  thirds  in  number  of  feet  of  the  properties 
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fronting  or  abutting  on  said  street  or  thoroughfare,  or  the  part 
thereof,  proposed  to  be  paved."  If  the  borough  can  enforce 
collection  of  the  charge  by  claim  filed  and  sci.  fa.  thereon  be- 
fore completion  of  the  entire  improvement  petitioned  for,  the 
property  owner  may  be  compelled  to  pay  although  it  may  never 
be  completed.  It  seems  unreasonable  to  suppose  that  the  legis- 
lature intended  by  the  third  section  to  make  it  possible  for  the 
lx)rough  to  accomplish  such  a  result,  and  in  this  indirect  way 
render  nugatory  the  above  quoted  provision  of  the  first  section. 
Again  the  amount  for  which  each  abutter  is  made  liable  is  de-  * 
termined  by  the  cost  and  expense  of  the  entire  improvement 
specified  in  the  petition  and  ordinance,  not  by  tiie  cost  of  curb- 
ing and  paving  the  portion  of  the  street  in  front  of  his  prop- 
erty. A  case  might  arise,  indeed  this  is  such  a  case,  where 
tliis  cost  could  not  be  definitely  ascertained  until  the  comple- 
tion of  the  entire  improvement.  The  ai-gument  that. by  post- 
poning the  running  of  the  limitation  period  until  all  the  work 
is  done  the  property  is  made  subject  to  a  secret  lien,  which  in 
this  case  was  maintained  for  a  considerable  length  of  time,  is 
not  without  force,  but  the  inconvenience  is  not  greater  than 
would  result  from  an  opposite  construction  of  the  statute.  At 
any  rate  the  argument  cannot  prevail  against  the  clearly  mani- 
fested intention  of  the  legislature.  Upon  a  view  of  the  statute 
as  a  whole  it  seems  quite  evident  to  us  that  the  event  or  point 
of  time  described  in  the  third  section  as  the  **  completion  of 
such  work"  is  the  same  as  that  described  in  the  second  section 
as  the  "  completion  of  the  paving,  curbing  or  macadamizing," 
and  that  both  relate  to  the  improvement  petitioned  for  and 
ordained  as  an  entirety.  This  conclusion  is  in  harmony  with 
the  construction  given  to  a  similar  provision  of  the  Act  of 
July  26,  1897,  P.  L.  420,  in  Philadelphia  v.  Hey,  20  Pa.  Su- 
perior Ct.  480,  and  is  supported  to  some  extent  by  the  decision 
of  the  Supreme  Court  in  Pittsburg  v.  Knowlson,  92  Pa.  116. 

The  ordinance  was  adopted  and  most  of  the  work  done  prior 
to  the  passage  of  the  Act  of  June  4, 1901,  P.  L.  §64,  but  was 
not  entirely  completed  until  about  a  month  thereafter.  It  is 
suggested,  but  not  very  earnestly  argued,  that  the  case  is 
governed  by  that  clause  of  section  10  which  provides  that 
municipal  claims  of  this  character  must  be  filed  *'  within  six 
months  from  the  time  the  work  was  done  in  front  of  the 
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particular  property,  where  the  charge  against  the  property  is 
assessed  or  made  at  the  time  the  work  is  authorized."  The 
adoption  of  this  construction  would  imply  that  the  legislature 
intended  to  make  the  performance  of  an  impossible  thing  a 
condition  precedent  to  the  collection  of  a  claim  situated  like 
this,  even  though  at  the  date  of  the  approval  of  the  act  a  right 
had  accrued  to  the  borough  to  file  it  upon  the  completion  of 
the  improvement  then  in  progress.  To  say  nothing  of  the 
familiar  rule  that  a  statute  should  be  interpreted  so  as  to 
operate  prospectively  only,  unless  a  contrary  intent  is  clearly 
manifested,  the  language  of  the  clause  itself,  the  express  words 
of  the  41st  section,  and  the  exposition  of  the  legislative  in- 
tent contained  in  the  concluding  paragraph  of  the  repealing 
section  show  beyond  all  question  that  the  legislature  did  not 
intend  the  clause  to  have  the  retroactive  effect  here  claimed 
for  it.  This  is  all  that  we  deem  it  necessary  to  say  with  re- 
gard to  the  act  of  1901, 

The  improvement  petitioned  for  and  ordained  covered  that 
portion  of  South  Canal  street  from  the  east  line  of  Wood  street 
to  the  east  line  of  Ferry  street.  Between  these  points  South 
Canal  street  is  intersected  by  Boyd  street.  The  contract  let 
pursuant  to  the  ordinance  covered  the  entire  improvement.  It 
is  alleged,  however,  in  the  affidavit  of  defense,  that  the  work 
upon  the  square  between  Wood  and  Boyd  streets,  this  being 
the  square  upon  which  the  defendant's  property  is  situated, 
was  substantially  completed  in  June,  1899;  that  no  further 
work  was  done  under  that  contract ;  that  in  May,  1901,  the 
work  was  resumed  by  the  same  contractors,  but  under  another 
contract  between  them  and  "said  borough,  or  the  street  com- 
mittee of  said  council  of  said  borough,"  at  an  increased  price 
for  the  material  used,  and  was  completed  on  July  8,  1901 ; 
moreover,  that  this  contract  was  entered  into  without  an  ordi- 
nance or  resolution  of  the  borough  council  specially  authoriz- 
ing it,  and  without  advertising  for  bids.  The  lien  was  filed 
November  4,  1901,  this  being  about  four  months  after  the  com- 
pletion of  the  entire  improvement  contemplated  by  the  ordi- 
nance, but  more  than  two  years  after  the  completion  of  the  work 
upon  the  squai'e  between  Wood  and  Boyd  streets.  It  is  to  be 
observed  that  there  is  no  allegation  that  this  ordinance  was  re- 
pealed, or  that  any  corporate  action  was  taken  indefinitely 
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postponing  the  paving  of  the  square  between  Boyd  and  Ferry 
streets,  or  otherwise  clearly  manifesting  an  intention  to  abandon 
the  making  of  that  part  of  the  improvement.  For  aught  that 
is  alleged  in  the  affidavit  of  defense,  the  delay  was  for  a  cause 
for  which  neither  the  borough  nor  the  contractor  was  responsible 
and  was  unavoidable.  Neither  the  fact  that  there  was  an  in- 
terruption in  the  work,  nor  the  fact  that  it  was  done  under  two 
contracts,  nor  both  together  would  be  sufficient,  without  more, 
to  make  the  paving  of  each  square  a  distinct  and  separate  im- 
provement within  the  meaning  of  the  act  of  1889.  Notwith- 
standing these  facts,  we  are  of  opinion  that  the  improvement 
petitioned  for  and  ordained  was  completed  when  the  paving 
and  curbing  of  the  entire  portion  of  South  Canal  street  between 
Wood  and  Ferry  was  completed,  and  not  until  then.  We  do 
not  say  that  there  might  not  be  such  a  breach  in  the  continuity 
of  the  work  as,  coupled  with  other  circumstances,  might  lead 
purchasers  and  incumbrancers  to  suppose  that  the  intention  to 
pave  the  whole  street  had  been  abandoned.  But  to  what  ex- 
tent their  rights  would  be  affected  in  such  a  case  is  a  question 
which  does  not  arise  here  and  need  not  be  considered. 

No  statute  has  been  called  to  our  attention  which  made  it 
the  duty  of  the  borough  officers  to  let  the  contract  to  the  low- 
est responsible  bidder,  but  the  ordinance  in  question  contains 
such  provision.  Therefore,  while  it  cannot  be  said  that  they 
exceeded  their  statutory  powers  or  violated  any  statutory 
provision,  yet  it  cannot  be  denied  that  in  entering  into  the 
second  contract  without  attempting  to  get  bids  they  failed  to 
comply  with  the  mandate  of  the  ordinance.  There  is  also  the 
objection  that  they  were  not  specially  authorized  by  resolution  or 
ordinance  of  council  to  enter  into  this  contract.  But  the  only 
difference  between  the  first  and  second  contracts  that  is  alleged 
is  as  to  the  price  of  the  materials.  Unquestionably  the  borough 
had  power  to  make  that  change  and  it  is  not  intimated  either 
in  the  affidavit  of  defense  or  in  appellant's  brief  that  any 
abuse  of  discretion  was  involved  in  the  transaction  or  that  it 
was  tainted  with  fraud  or  that  it  was  not  justified  by  the  con- 
ditions existing  at  the  time.  This  being  so,  the  principle 
enunciated  in  numerous  cases  is  applicable,  that  a  municipal 
corporation  may  ratify  the  unauthorized  acts  and  contracts  of 
its  agents  or  officers,  which  are  within  the  corporate  powers, 
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and  that  such  ratification  need  not  necessarily  be  by  resolution 
or  ordinance  but  may  be  implied  from  the  acceptance  of  the 
work  and  formal  assertion  in  judicial  proceeding  of  a  claim 
founded  on  it.  Amongst  these  cases  may  be  cited  McKnight 
V.  Pittsburg,  91  Pa.  273;  Phila.  v.  Hays,  93  Pa.  72;  Brientnall 
V.  Philadelphia,  103  Pa.  156 ;  Silsby  Mfg.  Co.  v.  AUentown, 
153  Ph.  319;  Shiloh  Street,  McCormick's  Appeal,  165  Pa. 
386 ;  Amberson  Avenue,  179  Pa.  634 ;  Harrisburg  v.  Shepler, 
7  Pa.  Superior  Ct.  491 ;  Erie  v.  Bier,  10  Pa.  Superior  Ct. 
381.  Even  granting  for  the  sake  of  the  argument  that  the 
defendant  would  have  a  defense  to  the  extent  that  the  increase 
in  the  price  of  the  materials  increased  her  assessment,  it  was 
not  sufficient  to  assert  that  the  second  contract  was  let  at  a 
higher  price  without  showing  what  was  the  difference  between 
the  two.  See  Pittsburg  v.  MacConnell,  130  Pa.  463,  and  Erie 
V.  Bier,  supra.  It  is  to  be  observed  in  conclusion  that  she  does 
not  aver  that  her  property  was  not  benefited  to  the  extent  of 
the  charge  made  against  it  or  that  the  price  allowed  the  con- 
tractor was  excessive.  Upon  the  whole  we  conclude  that  the 
court  committed  no  error  in  revoking  the  order  of  November  3, 
1902,  or  in  making  absolute  the  rule  for  judgment. 
Judgment  affirmed. 


Tarentum  Borough  v.  Dunlap,  Appellant. 

Argued  April  13, 1904.  Appeal,  No.  51,  April  T.,  1904,  by 
James  A.  Dunlap,  from  order  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1902,  No.  357,  in  case  of  Tarentum  Borough  v.  James 
A.  Dunlap.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  JJ.     Affirmed. 

Opinion  ry  Rice,  P.  J.,  October  17, 1904: 

This  case  was  argued  with  the  case  of  Tarentum  v.  Moor- 
head,  supra ;  in  which  we  herewith  file  an  opinion,  and  for  the 
reasons  thei*e  given  the  judgment  is  affirmed. 
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Homing's  Case. 

Public  officers — AcamrUs—r Appeal  from  county  auditors. 

The  taking  of  an  appeal  from  the  report  of  county  auditors  implies  an 
assertion  that  the  amount  reported  to  be  due  to  or  from  the  officer  is 
greater  or  less  than  the  amount  actually  due,  and  although  the  appellant 
expressly  asserts,  when  taking  it,  that  this  erroneous  result  was  reached  by 
the  improper  allowance  of  certain  items  of  the  account,  this  will  not  pre- 
clude the  other  party  from  bringing  other  items  under  investigation,  if  that 
be  necessary  in  order  to  determine  what  the  true  balance  is. 

Under  the  Act  of  June  12,  1878,  P.  L.  208,  ten  or  more  taxpayers  may 
intervene  in  behalf  of  the  county  in  an  appeal  by  county  commission- 
ers from  the  report  of  county  auditors  finding  them  to  be  indebted  to  the 
county.  In  such  a  case  the  right  to  "defend  the  county*'  includes  the 
right  to  object  to  the  allowance  of  credit  items  claimed  in  the  account 
upon  the  ground  of  their  illegality  ;  and  it  is  not  within  the  power  of  the 
commissioners,  by  a  specification  of  errors  filed  at  the  time  of  taking  their 
appeal,  or  later,  to  confine  the  investigation  to  such  items  of  their  account 
as  they  claim  were  erroneously  disallowed  by  the  auditor. 

Argued  March  16, 1904.  Appeal,  No.  8,  March  T.,  1904,  by 
A.  G.  SchoU  et  al.  from  order  of  C.  P.  Juniata  Co.,  April  T., 
1903,  No.  21,  dismissing  exceptions  to  report  of  county  audi- 
tors, in  the  matter  of  H.  Cloyd  Homing  et  al.,  county  commis- 
sioners. Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  JJ.     Reversed. 

Appeal  from  report  of  county  auditors.  Before  AuTEN,  J., 
specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  refusing  exceptions  to  report  of 
county  auditor. 

F.  M.  M.  Pennelly  of  Atkinson  ^  Pennell^  and  J.  N.  Keller^ 
with  them  Will  L.  Hoopes^  for  appellants. — The  intervening 
taxpayers  have  and  are  entitled  to  all  the  rights  of  the  county 
in  this  litigation.  The  county  could  have  filed  specifications  of 
error,  especially  if  the  same  was  done  promptly  and  before  the 
case  was  heard  by  the  court,  and  the  intervening  taxpayers, 
by  filing  these  specifications  of  error,  have  done  only  what 
the  county  itself   could  have  done,  and,  as  we  believe,  the 
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court  should  have  compelled  the  county  to  have  done^  in  or- 
der to  get  the  issue  properly  framed,  and  to  eliminate  from 
the  case  all  undisputed  facts.  Otherwise  we  have  a  multi- 
plicity of  suits,  between  the  same  parties,  growing  out  of  the 
sunie  cause  of  action:  Cardon  v.  Clearfield  County,  8  Pa. 
Dist.  Rep.  386. 

That  an  appeal  from  the  county  auditors'  report  opens  up 
the  entire  account  of  the  officers  upon  whose  accounts  the 
appeal  was  taken,  is  recognized  in  the  case  of  Luzerne  County 
V.  McNeish,  5  Kulp,  193.  See  Mansel  v.  Nicely,  176  Pa.  867, 
and  Mansel  v.  Fulmer,  175  Pa.  377. 

(7.  H.  Bergner^  for  appellees. — When  an  appeal  from  an  au- 
ditor's repoi-t  is  taken,  it  brings  into  controversy  the  matters 
complained  of  in  the  appeal,  and  upon  the  appeal  alone  is  an 
issue  directed  :  Morley's  App.,  2  Pa.  C.  C.  Rep.  417  ;  Luzerne 
County  V.  Whitaker,  100  Pa.  296. 

In  appeals  from  auditors  the  same  principle  should  gov- 
ern as  in  appeals  from  justices.  In  the  latter  they  are  said 
to.  be  de  novo,  but  this  only  means  de  novo  as  to  the  case 
originally  heard  by  the  justice.  No  other  case  can  be  heard 
on  appeal  from  the  justice  other  than  that  originally  pre- 
sented, and  no  evidence  is  admissible  or  relevant  except  it 
would  be  admissible  or  relevant  before  the  justice.  The 
proceedings  are  de  novo  only  as  to  procedure ;  the  cause  of 
action  must  continue  the  same :  Moore  v.  Wait,  1  Binney, 
219  ;  Owen  v.  Shelhamer,.  3  Binney,  45  ;  Reitze  v.  Meadville 
&  L.  Ry.  Co.,  126  Pa.  437 ;  Deihm  v.  Snell,  119  Pa.  816 ; 
Brown  v.  Com.,  2  Rawle,  40. 

Opinion  by  Rice,  P.  J.,  October  17, 1904: 
In  the  audit  of  their  accounts  for  the  year  1902  the  county 
commissioners  claimed  credit,  inter  alia,  for  payments  amount- 
ing to  $1,650  made  by  them,  through  orders  drawn  on  the  county 
treasurer,  to  physicians  and  attorneys  for  services  rendered 
in  certain  litigation  between  John  Carl  and  the  county.  The 
auditors  reported  that  they  disallowed  $200  of  the  sum  paid  to 
the  physicians  and  $325  of  the  sum  paid  to  the  attorneys,  mak- 
ing $525  in  all.  They  did  not  in  so  many  words  report  this 
sum  as  a  charge  against  the  county  commissioners,  but  their 


Digitized  by 


Google 


284  MORNING'S  CASE. 

Opinion  of  the  Court.  [26  Pa.  Superior  Ct. 

findings  have  been  treated  throughout,  and  properly  so,  as  tan- 
tamount to  a  formal  report  that  upon  the  audit,  settlement  and 
adjustment  of  the  accounts  of  the  county  commissioners  there 
was  found  to  be  due  from  them  to  the  county  the  sum  of  $525. 
In  due  time  the  county  commissioners  entered  an  appeal  from 
the  report  of  the  county  auditors,  "  wherein  they  surcharge  the 
said  officers  with  five  hundred  and  twenty-five  dollars,  being 
two  hundred  dollars  on  account  of  physicians'  charges  and  three 
hundred  and  twenty-five  dollars  on  account  of  counsel  fees  in 
the  case  of  John  Karl  v.  Juniata  County."  They  also  gave 
bond,  which  was  approved  by  the  court,  in  double  this  amount 
and  conditioned  as  provided  in  section  67  of  the  Act  of  April  15, 
1834,  P.  L.  537.  About  six  months  afterwards,  but  before 
the  appeal  had  been  put  at  issue,  the  court,  upon  petition  of 
more  than  ten  taxpayers,  granted  leave  to  the  petitioners  "  to 
intervene  on  behalf  of  the  county  of  Juniata  in  defending  said 
appeal."  Still  later  they  filed  exceptions  or  specifications  of 
error  to  the  auditors'  report,  in  which  they  alleged,  (a)  that 
the  surcharge  on  account  of  counsel  fees  paid  by  the  commis- 
sioners ought  to  be  increased,  and  (5)  that  the  auditors  erped 
in  allowing  the  commissioners  credit  for  payments  made  by 
them  on  account  of  certain  other  matters  not  directly  related 
to  the  items  mentioned  in  the  appeal.  So  far  as  the  record 
shows  no  attempt  was  made  by  either  party  to  put  the  appeal 
at  issue,  but  after  a  hearing,  which,  it  is  said,  was  ordered  by 
the  court,  the  learned  judge  specially  presiding  dismissed  these 
exceptions  upon  the  ground  that  the  items  therein  mentioned 
were  not  open  to  investigation  upon  this  appeal.  He  held  also 
that  under  the  evidence  adduced  at  the  healing  the  commission- 
ers were  entitled  to  have  the  payments  specified  in  their  appeal 
allowed,  and,  therefore,  there  was  nothing  due  from  them  to 
the  county,  and  directed  that  the  judgment  entered  against 
them  on  the  report  of  the  auditors,  and  the  report  as  well,  be 
stricken  from  the  records. 

Passing  the  question  which  might  be  raised  as  to  the  regu- 
larity of  the  proceedings  whereby  this  result  was  reached,  we 
shall  consider  first  the  question  whether  the  intervening  tax- 
payers had  a  right  to  demand  a  reinvestigation  of  the  payments, 
for  which  the  commissioners  claimed  credit  in  their  account, 
other  than  those  mentioned  in  the  appeal.     The  act  of  1834 
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provides,  inter  alia,  that  the  county  auditors  shall  audit,  settle 
and  adjust  the  accounts  of  the  commiBsioners  and  make  report 
thereof  to  the  common  pleas,  together  with  a  statement  of  the 
balance  due  from  or  to  them ;  that  from  the  time  of  being  filed 
the  report  "  shall  have  the  effect  of  a  judgment  against  the  real 
estate  of  the  officer  who  shall  thereby  appear  to  be  indebted 
....  to  the  county  ; "  that  "  an  appeal  may  be  made  from  such 
report  to  the  court  of  common  pleas  ....  either  by  the  .... 
county  or  the  officer,  and  thereupon  the  court  may  direct  an  is- 
sue as  the  case  may  require  to  be  tried  by  a  jury,  upon  whose 
verdict  final  judgment  shall  be  entered."  The  act  says  nothing 
as  to  filing  exceptions  or  specifications  of  error  to  the  i-eport, 
but  it  is  convenient,  and  we  believe  not  uncommon  in  pmctice 
to  do  so.  Thib  is  an  aid  to  the  court  in  determining  the  form 
in  which  the  issue  shall  be  entered  (see  act  of  1838)  and  also 
enables  it  to  simplify  and  expedite  the  investigation  by  confin- 
ing it  to  the  items  of  the  account  which  are  in  dispute.  See 
Cardon  v.  Clearfield  Co.,  8  Pa.  Dist.  Rep.  386.  But  that  the  ap- 
pellant, whether  the  county  or  the  officer,  can  select  the  items 
to  be  investigated  and  prevent  investigation  of  all  others  by  a 
specification  filed  at  the  time  the  appeal  is  taken,  or  later,  is  an 
entirely  different  proposition,  for  which  we  find  no  warrant  in 
the  language  of  the  act.  This  construction,  moreover,  would 
lead  to  inconvenient  results  which  we  feel  safe  in  concluding 
the  legislature  intended  to  avoid.  Take  for  example,  the  audit 
of  the  account  of  the  county  treasurer.  Suppose  that  after  the 
report  is  filed  the  representatives  of  the  county  become  con- 
vinced and  are  able  to  demonstrate  that  the  credit  items  erro- 
neously allowed  by  the  auditors  are  exactly  equalled  by  credit 
items  erroneously  disallowed,  and  that  the  general  result  would 
not  be  changed  on  appeal,  it  would  seem  unwise  to  put  the 
county  and  the  officer  to  that  expense.  And  yet,  if  the  con- 
struction contended  for  be  correct,  they  must  appeal  in  order 
to  prevent  the  injustice  that  would  result,  if,  perchance,  the 
officer,  on  the  last  minute  of  the  last  day,  were  to  enter  an  ap- 
peal from  the  disallowance  of  particular  items  of  his  account. 
Again,  suppose  that  the  commissioners  do  not  appeal  from  the 
audit  of  their  own  account  within  the  sixty  days  allowed  by 
the  act  of  1834,  and  that  thereafter,  but  within  ninety  days 
from  the  filing  of  the  report  taxpayers  appeal,  as  they  have  a 
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right  to  do  under  the  act  of  1878,  is  it  possible  for  them  to  con- 
fine the  investigation  to  the  credit  items  allowed  by  the  au- 
ditors and  preclude  the  commissioners  from  showing  that  other 
credits  claimed  by  them  before  the  auditors  were  erroneously 
disallowed  ?  If  so,  then  the  commissioners  although  con- 
vinced by  the  report  of  their  inability  to  show  that  the  bal- 
ance found  due  from  them  is  incorrect,  must  nevertheless  appeal 
or  take  the  chances  of  having  this  balance  unjustly  increased 
as  the  result  of  a  partial  investigation  of  their  accounts  upon 
an  appeal  by  taxpayers.  We  cannot  bring  our  minds  to  the 
conclusion  that  the  legislature  contemplated  an  administration 
of  the  provisions  of  the  acts  of  1834,  1888  and  1878  in  a  man- 
ner that  would  make  possible  such  results  and  others  equally 
inconvenient  that  might  be  cited.  The  appeal  which  the  stat- 
ute contemplates  is  an  appeal  from  the  report  as  a  whole,  so 
far  as  it  relates  to  the  account  of  the  particular  officer  and  the 
balance  found  due  to  or  from  him  and  not  an  appeal  from  spe- 
cific findings  of  the  auditors  upon  particular  items  of  the  ac- 
count. The  taking  of  an  appeal  implies  an  assertion  that  the 
amount  reported  to  be  due  to  or  from  the  officer  is  greater  or 
less  than  the  amount  actually  due,  and  although  the  appellant 
expressly  asserts,  when  taking  it,  that  this  erroneous  result  was 
reached  by  the  improper  allowance  or  disallowance  of  certain 
items  of  the  account,  this  will  not  preclude  the  other  party  from 
bringing  other  items  under  investigation,  if  that  be  necessary  in 
order  to  determine  what  the  true  balance  is.  We  do  not  find 
that  this  question  has  been  particularly  discussed  in  any  of  the 
decisions  of  the  Supreme  Court  or  of  this  court  that  have  been 
cited,  but  the  conclusion  we  have  reached  is  in  entire  harmony 
with  the  view  expressed  in  Brown  v.  Commonwealth,  2  Rawle, 
40.  Speaking  of  the  acts  of  1791  and  1799,  Huston,  J.,  said: 
"The  first  account  settled  by  the  commissionere  with  the  treas- 
urer is  not  conclusive  on  the  auditors ;  and  the  report  of  the 
auditors,"  (upon  the  treasurer's  account),  "  even  when  made 
to  the  court  and  by  them  ordered  to  be  filed  among  the  records, 
is  not  conclusive.  An  appeal  within  sixty  days  is  given,  and  if 
taken  in  the  manner  prescribed,  the  whole  is  investigated  anew 
before  a  court  and  jury,  in  the  county,  and  this  again  may  go 
to  the  Supreme  Court."  The  point  decided  in  Luzerne  County 
V.  Whitaker,  100  Pa.  296,  was  that  the  sheriff  could  not  bring 
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into  his  account  on  appeal  claims  which  he  had  omitted  from 
the  account  presented  to  the  auditors  appointed  under  the 
special  act  of  1842.  The  ground  upon  which  the  decision  was 
put  is  shown  by  the  following  extracts  from  the  opinion  of 
Justice  Stbrbbtt  :  "  In  thus  creating  a  special  tribunal,  pecul- 
iarly adapted  to  the  examination  and  settlement  of  official 
accounts,  it  was  doubtless  intended  that  the  officers  named  in 
the  act  should  appear  before  the  auditors,  present  their  accounts 
and  such  claims  as  they  might  have  against  the  county,  so  that 
everything  necessary  to  a  full  and  fair  settlement  might  be  duly 
considered  and  passed  upon ;  and  for  the  purpose  of  supplying 
any  omission,  or  correcting  any  error  in  the  report,  it  may,  as 
we  have  seen,  be  recommitted  for  re-examination  and  correc- 
tion. ...  It  is  very  clear,  however,  that  he  never  presented 
either  of  them"  (the  additional  claims  in  question)  "to  the 
auditors,  nor  did  he  ask  to  have  the  report  recommitted  so  that 
they  could  be  considered  and  passed  upon  by  them.  If  he 
could  thus  avoid  submitting  to  the  auditors  material  items  of 
his  claim,  he  might,  with  the  same  propriety  refuse  to  submit 
any,  and  thus  practically  ignore  the  authority  of  the  tribunal 
specially  created  for  the  purpose  of  reauditing  and  settling  his 
accounts  with  the  county."  But  no  attempt  was  made  in  the 
present  case  to  bring  anything  under  review  but  the  items  of 
the  account  presented  by  the  commissioners  to  the  auditors 
and  passed  upon  by  them.  It  is  apparent,  therefore,  that  the 
cited  case  has  no  bearing  upon  the  question  before  us,  by  rea- 
son either  of  the  point  decided,  or  of  the  principle  upon  which 
the  decision  was  based. 

It  is  argued  that  under  the  Act  of  June  12,  1878,  P.  L.  208, 
interveners  in  an  appeal  taken  by  a  county  officer,  have  author- 
ity  only  to  "defend"  the  county,  and  that  what  they  are 
attempting  to  do  in  this  case  is  to  "  prosecute  "  claims  on  be- 
half of  the  county.  The  act  provides :  "  That  any  ten  or  more 
taxpayers  ....  may,  in  behalf  of  such  county,  appeal  from  the 
report  of  its  county  auditors  to  the  court  of  common  pleas, 
....  or  prosecute  any  suit  or  action  in  behalf  of  said  county, 
or  defend  such  county  in  any  suit,  process  or  action,  now  pend- 
ing or  that  may  be  brought  against  such  county,  by  appeals 
from  county  auditors'  reports  or  otherwise."  It  was  declared 
in  Bell  v.  Allegheny  Co.,  149  Pa.  381,  that  "  if  there  exists 
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any  reason  for  such  a  statute,  and  of  that  the  legislature  are 
the  proper  judges,  it  ought  surely  to  be  most  liberally  con- 
strued," and  it  was  held  that  after  a  judgment  has  been  obtained 
against  a  county  in  a  civil  action,  ten  taxpayers  may  intervene 
and  take  the  case  to  the  appellate  court.  It  requires  no  greater 
liberality  of  construction  to  hold,  as  we  do,  that  the  right  to 
intervene  on  behalf  of  the  county  in  an  appeal  by  county  com- 
missioners from  the  report  of  county  auditora  finding  them  to 
be  indebted  to  the  county,  and  to  *'  defend  the  county,"  in- 
cludes the  right  to  object  to  the  allowance  of  credit  items, 
claimed  in  their  account,  upon  the  ground  of  their  illegality, 
and  that  it  is  not  within  the  power  of  the  commissioner,  by  a 
specification  of  errors  filed  at  the  time  of  taking  their  appeal, 
or  later,  to  confine  the  investigation  to  such  items  of  their  ac- 
count as  they  claim  were  erroneously  disallowed  by  the  audi- 
tors. 

In  the  view  taken  by  the  learned  judge  below  it  was  not 
necessary  to  determine  whether  the  objections  raised  by  the  in- 
terveners in  their  second,  third,  fourth  and  fifth  exceptions  were 
well  founded  in  law  and  fact  or  not,  and  therefore  that  ques- 
tion was  not  considered.  Some,  if  not  all  of  them,  aver  facts 
which  have  not  been  brought  upon  the  record  by  agreement  of 
the  parties,  nor  by  the  verdict  of  a  jury,  nor  even  by  a  distinct 
finding  of  the  court.  In  view  of  our  conclusion  as  to  the  right 
of  the  interveners  to  be  heard  upon,  and  to  have  an  adjudica- 
tion of,  these  matters  it  is  manifest  that  the  case  is  not  in  con- 
dition to  be  reviewed  so  far  as  the  merits  of  the  exceptions  filed 
by  the  interveners  are  concerned,  and  no  good  puipose  would 
be  served  by  passing  upon  the  merits  of  those  filed  by  the  com- 
missioners, thus  deciding  the  case  piecemeal.  We,  therefore, 
send  the  cause  back  for  an  adjudication,  in  the  mode  contem- 
plated by  the  statutes,  of  all  the  questions  of  fact  and  law  in- 
volved in  it. 

The  order  dismissing  the  exceptions  or  specifications  filed  by 
the  intervening  taxpayers,  and  the  order  and  judgment  entered 
September  4,  1903,  are  reversed  and  set  aside;  the  report 
is  reinstated  and  its  effect  as  a  judgment  restored,  and  the 
cause  is  remitted  to  the  court  below  with  a  procedendo,  the 
costs  of  this  appeal  to  be  paid  by  the  appellees. 
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Caughey,  Appellant,  v.  Parker. 

Contract — Entire  contrcuU — Failure  of  performance. 

Where  oil  drillers  contract  to  drive  an  oil  well  throu^  the  fourth  sand, 
the  work  to  be  paid  for  at  a  certain  rate  per  foot,  and  the  tools  break  be- 
fore the  well  is  through  the  fourth  sand,  and  the  iron  presents  an  impene- 
trable barrier  to  further  operations,  and  there  is  no  evidence  that  the  owner 
or  anyone  authorized  by  him  had  accepted  an  abandonment  of  the  well 
with  the  tools  lodged  therdn,  the  contractor  cannot  recover  from  the  owner 
the  contract  price. 

Argued  April  14,  1904.  Appeal,  No.  92,  April  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1902,  No.  666,  refusing  to  take  off  nonsuit  in  case  of  C.  P. 
Caughey  and  J.  A.  Bergman,  trading  as  Caughey  &  Bergman, 
V.  H.  J.  Parker.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  J  J.    AflSrmed. 

Assumpsit  on  a  contract  for  drilling  an  oil  well. 

The  court  entered  a  compulsory  nonsuit,  which  it  subse- 
quently refused  to  take  oflf.  Brown,  J.,  filing  the  following 
opinion : 

This  matter  arises  upon  a  motion  to  strike  off  the  compul- 
sory nonsuit  in  an  action  by  Caughey  &  Bergman  against  H. 
J.  Parker,  to  recover  the  contract  price  for  drilling  a  test  well 
for  oil  and  gas.  The  well  was  drilled  to  the  fourth  sand,  the 
depth  required  by  the  contract,  at  which  point  the  tools  be- 
came lodged,  and  the  plaintiffs,  unable  to  dislodge  them,  left 
them  in  the  well.  This  was  not  a  substantial  performance  of 
the  contract  and  bars  a  recovery  :  Gillespie  Tool  Company  v. 
Wilson,  123  Pa.  19.  Conceding  this  to  be  the  rule,  the  plain- 
tiffs allege  that  Jack  Foster,  defendant's  agent,  accepted  an 
abandonment  of  the  well  with  the  tools  lodged  in  it.  This  al- 
legation is  irrelevant,  because  there  is  not  a  shadow  of  testi- 
mony that  the  defendant  ever  agreed  to  the  abandonment,  or 
authorized  his  agent  to  agree  to  it.  True,  the  defendant, 
through  his  agent,  contracted  with  the  plaintiffs  for  the  drill- 
ing, but  that  was  the  scope  of  the  agent's  authority.  Without 
his  principal's  assent,  he  was  powerless  to  waive  substantial 
performance  of  the  contract. 
Vol.  XXVI — 19 
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W.  H.  S.  Thomson^  of  Thomson  ^  Thomsony  for  appellants. 

Walter  P.  Rainbow^  with  him  John  B.  Chapman^  for  appellee. 

Opinion  by  Porter,  J.,  October  17, 1904: 

The  testimony  produced  by  the  plaintiffs  established  that 
they  had  entered  into  a  contract  with  the  defendant,  who  acted 
in  that  matter  by  his  agent  Foster,  to  drill  for  him  a  well 
for  the  puipose  of  producing  oil,  the  well  to  be  drilled  to  the 
third  sand,  and  if  dry  in  the  third,  to  go  to  the  fourth  sand,  the 
plaintiffs  to  be  paid  for  the  work  at  the  rate  of  sixty-five  cents 
a  foot.  The  well  was  dry  in  the  third  sdnd  and  the  work  was 
continued  until  the  drill  had  passed  through,  or  almost  through, 
the  fourth  sand,  when  the  tools  were  lost  in  the  well  and  were 
by  the  plaintiffs  suffered  to  remain  there,  thus  filling  the  well 
up  to  a  point  above  the  fourth  sand.  The  plaintiffs  claimed 
that  they  were  entitled  to  be  paid  the  contract  price,  and  for  the 
recovery  of  the  same  brought  this  action.  The  court  below 
entered  a  judgment  of  nonsuit  which  it  subsequently  refused 
to  take  off,  which  action  is  assigned  for  error. 

The  plaintiffs  were  certainly  not  entitled  to  recover  upon  the 
ground  that  the  contract  had  been  substantially  performed,  for 
under  the  terms  of  the  contract  as  proved  the  defendant  was 
entitled  to  have  a  well  through  the  fourth  sand,  that  is  a  well 
reasonably  available  as  a  well  to  that  depth,  and  not  a  hole 
filled  with  scrap  iron,  presenting  an  impenetrable  barrier  to  fur- 
ther operations,  to  a  point  above  the  fourth  sand.  The  well  it 
is  true  may  have  been  diy  in  the  fourth  sand,  but  before  the 
defendant  could  be  required  to  pay  he  was  entitled  to  have  that 
for  which  his  agent  had  bargained,  one  which  gave  him  access 
to  the  fourth  sand,  and  which  if  he  desired  to  do  so  would  have 
given  him  the  opportunity  which  such  a  well  ought  to  have 
afforded  for  drilling  deeper.  The  defendant  may  have  desired 
to  torpedo  the  fourth  sand,  or  he  may  have  desired  to  carry  the 
operation  to  a  deeper  stratum.  The  contract  was  entire  and 
the  defendant  not  having  received  what  he  was  entitled  to 
have  under  it,  could  not  be  called  upon  to  pay  upon  the  ground 
that  the  plaintiffs  had  performed :  Gillespie  Tool  Co.  v.  Wil- 
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son,  123  Pa.  19.  The  plaintiffs  however  contend  that  the  de- 
fendant is  liable  under  the  evidence,  because  Foster,  his  agent, 
accepted  an  abandonment  of  the  well  with  the  tools  lodged 
there.  There  was  evidence  to  the  effect  that  Foster  visited 
the  well  while  it  was  being  drilled  in  the  fourth  sand,  and  be- 
fore leaving  in  the  evening  told  the  men  that  they  had  best  run 
on  until  morning,  and  when  he  returned  to  the  well  in  the 
morning  he  found  that  the  tools  had  been  lost  in  the  hole.  It 
is  thus  clear  that  the  tools  were  lost  in  the  hole  before  the 
plaintiffs  had  received  instructions  to  stop  drilling ;  the  work 
was  not  completed  when  the  tools  were  lost.  The  evidence 
upon  which  the  plaintiffs  found  their  allegation  that  Foster 
accepted  the  well  established,  if  believed,  that  when  Foster 
came  to  the  well  in  the  morning  he  inquired  what  had  hap- 
pened and  was  told  the  condition  of  affairs.  Neil  Caughey,  a 
witness  for  the  plaintiffs,  testified  as  follows  :  "  Q.  Then  what, 
if  anything,  was  said  by  Mr.  Foster?"  "  A.  Well,  we  talked 
about  the  situation  some  among  ourselves.  Mr.  Foster  made 
the  declaration — ^he  said,  *  Well,  it  don't  matter  a  damn  to  me 
what  you  do.  You  can  plug  the  hole  with  the  tools  in  it,  if 
you  want  to.  If  you  do,  it  will  take  that  much  less  sand.  If 
you  want  to  wait  and  see  the  contractor  about  taking  them  out 
you  can  do  that.' "  This  certainly  did  not  amount  to  an  un- 
qualified acceptance  of  the  well  in  the  condition  in  which  it 
then  was  as  a  performance  of  the  contract,  although  if  the 
words  had 'been  used  by  a  person  having  authority  their  mean- 
ing might  have  been  a  question  for  the  jury.  This  conversa- 
tion occurred  on  a  Sunday  morning,  and  the  plaintiffs  were 
notified  the  next  day  that  Parker,  the  defendant,  declined  to 
accept  the  well  or  to  permit  them  to  plug  it,  and  upon  that  day 
C.  P.  Caughey,  one  of  the  plaintiffs,  visited  Parker,  who  then 
insisted  that  the  plaintiffs  should  take  the  tools  from  the 
well,  and  said  that  he  wished  to  drill  to  the  fifth  sand.  This 
was  a  prompt  notice  to  the  plaintiffs  that  Parker  insisted  upon 
performance  according  to  the  terms  of  the  contract.  The 
plaintiffs  offered  no  evidence  whatever  tending  to  show  author- 
ity in  Foster  to  bind  Parker.  The  only  evidence  that  Foster 
had  authority  to  bind  Parker  in  making  the  original  contract 
is  that  the  latter  insisted  that  the  contract  should  be  performed 
as  made.     The  fact  that  an  agent  has  authority  to  make  a  par- 
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ticular  contract  is  no  evidence  that  he  has  authority  to  waive 
the  rights  of  his  principal  after  the  contract  has  been  fullj 
agreed  upon.  The  evidence  would  have  justified  a  finding 
that  Foster  had  authority  to  bind  his  principal  by  the  covenants 
of  the  original  agreement,  but  there  was  no  evidence  whatever 
from  which  a  jury  ought  to  have  been  permitted  to  infer  that 
he  had  any  power  to  bind  Parker  by  accepting  as  performance 
something  which  never  had  been  agreed  upon. 
The  judgment  is  afiSrmed. 


Bloomer  v.  Meade,  Appellant. 

Ejectment— RuU  to  bring  second  ejectment — Poaeession, 

Where  a  plaintiff  in  ejectment  has  recovered  a  verdict  and  judgment,  and 
thereafter  takes  no  steps  to  place  herself  in  legal  possession  of  the  land,  but 
enters  into  a  contract  by  which  she  agrees  to  sell  and  convey  to  another 
whatever  interest  might  be  judicially  determined  thereafter  to  be  in  her, 
and  it  does  not  appear  that  her  grantee  either  covenanted  to  go  into  pos- 
session under  her,  or  actually  did  go  into  possession  under  her,  the  plain- 
tiff is  in  no  position  to  rule  the  defendant  in  the  first  ejectment  to  bring 
a  second  ejectment. 

Argued  April  15,  1904.  Appeal,  No.  130,  April  T.,  1904, 
by  defendant,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  April 
T.,  1899,  No.  561,  making  absolute  a  rule  to  bring  ejectment  in 
case  of  Eliza  Bloomer  v.  William  M.  Meade  and  Mary  Meade. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Mor- 
rison and  Henderson,  JJ.    Reversed. 

Rule  to  bring  ejectment. 

The  facts  appear  by  the  opinion  of  the  Superior  Court, 

Error  assigried  was  the  order  of  the  court. 

J.  M.  Hunter^  with  him  J.  J.  McAfee^  for  appellants. — A 
judgment  in  ejectment  does  not  change  the  relation  between 
the  plaintiff  and  defendant,  so  far  as  the  possession  is  concerned : 
Pederick  v.  Searle,  6  S.  &  R.  236 ;  Rambler  v.  Tryon,  7  S.  & 
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R.  90 ;  Ross  v.  Pleasants,  19  Pa.  157 ;  Bennett  v.  Morrison, 
120  Pa.  390 ;  Duffy  v.  Duffy,  20  Pa.  Superior  Ct.  25  ;  McGarry 
V.  McGarry,  9  Pa.  Superior  Ct.  71. 

When  the  rule  is  in  proper  form  and  the  answer  is  deemed 
insufficient,  the  proper  practice  is  to  make  the  rule  absolute, 
allow  a  reasonable  time  to  bring  the  action,  and  upon  failure  so 
to  do,  enter  judgment.  This  would  seem  to  be  in  accord  with 
Kennedy's  petition,  19  Pa.  Superior  Court,  482. 

James  W,  Kinnear^  for  appellee. — There  is  no  question  but 
that  the  party  successful  in  one  suit  in  ejectment  and  in  pos- 
session of  the  property  is  the  one  entitled  to  the  rule  on  the 
opposite  party  to  bring  a  second  action  in  ejectment  within  six 
months  under  the  Act  of  May  21, 1881,  P.  L.  24 :  Wynkoop  v. 
Hoflfner,  10  W.  N.  C.  173  ;  Dewire  v.  Lawfer,  2  North  Co.  36. 

Opinion  by  Mobbison,  J.,  October  17, 1904 : 

This  action  of  ejectment  was  brought  to  the  first  Monday  of 
March,  1899,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  an  undivided  one  half  of  the  land  described  in  the  writ,  for 
the  term  of  her  natural  life,  and  on  April  18, 1902,  judgment 
was  entered  on  the  verdict.  On  May  23,  1903,  on  motion  of 
attorney  for  plaintiff  a  rule  was  entered  on  the  defendants  to 
show  cause  why  a  second  action  of  ejectment  should  not  be 
brought  within  six  months.  This  rule  was  duly  served,  and 
on  October  1, 1903,  defendants  filed  their  answer  thereto.  On 
January  22, 1904,  a  supplemental  petition  was  filed  by  plaintiff, 
with  leave  of  court,  nunc  pi*o  tunc  as  of  May  23, 1903,  defend- 
ants to  have  ten  days  after  notice  to  answer,  and  on  February  1, 
1904,  defendants  iiled  their  answer  to  said  petition. 

After  argument  and  on  consideration  the  court  on  Febru- 
ary 26, 1904,  made  the  rule  absolute  requiring  the  defendants 
to  bring  an  action  of  ejectment,  but  no  formal  judgment  was 
entered  and  no  time  was  allowed  the  defendants  in  which  to 
bring  such  action  after  the  making  of  the  rule  absolute. 

The  verdict  and  judgment  in  the  case  furnishes  strong  evi- 
dence that  the  defendants  were  in  possession  and  that  the  plain- 
tiff was  not  in  possession  at  the  time  the  suit  was  brought  and 
tried. 

The  action  of  the  court  in  making  the  rule  absolute,  and  in 
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not  allowing  the  defendants  reasonable  time  in  which  to  bring 
an  action,  and  in  not  discharging  the  rule  is  assigned  for  er- 
ror. 

The  main  contention  on  the  part  of  the  defendants  is  that 
the  plaintiff  was  not  in  possession  and  therefore  had  no  right 
to  rule  the  defendants  to  bring  a  second  action  of  ejectment  or 
suffer  judgment  in  default  thereof. 

It,  therefore,  becomes  important  to  inquire  into  the  situation 
of  the  parties  upon  this  question.  It  is  conceded  that  the 
plaintiff  did  not  issue  a  writ  of  habere  facias  possessionem  under 
her  judgment  in  the  first  ejectment,  and  she  did  not,  therefore, 
go  into  possession  under  legal  proceedings  on  that  judgment. 
It  is  averred  in  her  petition  that  on  July  17,  1900,  the  Central 
Printing  and  Telegraph  Company,  a  corporation  under  the  laws 
of  the  state  of  Pennsylvania,  agreed  to  purchase  the  interest 
in  the  property,  which  is  the  subject  of  contention  in  this  suit, 
and  by  virtue  of  said  agreement  took  possession  of  said  prop- 
erty, and  said  company  from  thenceforth  held  possession  of  the 
same  as  grantee  of  the  plaintiff.  A,  copy  of  the  agreement  be- 
tween the  plaintiff  and  said  corporation  is  printed  in  the  rec- 
ord, and  it  does  not  contain  any  covenant  authorizing  the  gran- 
tee to  go  into  possession  of  said  premises.  It  clearly  appears 
from  said  contract  that  the  corporation  was  purchasing  the 
other  interests  in  said  land  and  was  not  willing  to  go  into  pos- 
session without  a  contract  with  the  plaintiff  agreeing  to  sell 
and  convey  whatever  interest  might  be  judicially  determined 
thereafter  to  be  in  her.  This  contract  does  not  clearly  show 
that  the  corporation  took  possession  of  any  interest  in  the  prop- 
erty under  the  plaintiff.  It  rather  shows  an  agreement  to  pur- 
chase any  interest  which  it  might  in  the  future  be  judicially 
determined  was  in  the  plaintiff,  and  fixed  the  price  and  terms 
of  such  purchase. 

In  the  answer  of  defendants  to  the  petition  of  January  22, 
1904,  we  find  the  following :  *'  That  the  record  in  said  case  dis- 
closes the  fact  that  plaintiff  was  not  in  possession  of  any  inters 
est  in  the  property  in  question  on  July  17, 1900,  and  whilst  it 
may  be  true  that  the  C.  P.  and  T.  Co.,  on  that  day  agreed 
to  purchase  any  interest  plaintiff  might  have  therein.  Yet 
under  the  agreement  set  forth  by  plaintiff  with  said  company, 
it  was  not  agreed  or  intended  that  the  same  was  to  in  any  man- 
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ner  affect  the  litigation  between  plaintiff  and  defendants,  but 
the  same  was  to  be  prosecuted  by  plaintiff  so  as  to  determine 
by  two  judgments,  what,  if  any,  interest  plaintiff  was  or  is  en- 
titled to  in  said  property ;  and  defendants  deny  that  said  com- 
pany took,  or  was  thereunder  entitled  to  take  possession  of  any 
interest,  or  supposed  interest,  therein  as  grantee  of  said  plain- 
tiff/* 

By  bringing  the  original  action  of  ejectment  and  prosecut- 
ing the  same  to  verdict  and  judgment  the  plaintiff  admitted 
herself  out  of  possession.  After  procuring  such  verdict  and 
judgment  she  might  have  been  put  in  possession  by  proper 
legal  proceedings,  but  she  did  not  avail  herself  of  this  right. 
An  examination  of  her  agreement  with  the  corporation  does 
not  disclose  any  undertaking  on  its  part  to  enter  into  possession 
of  any  land  and  hold  the  same  for  the  plaintiff.  It  rather  bears 
the  construction  that  the  corporation  was  going  into  possession 
under  other  parties,  and  knowing  that  the  plaintiff  claimed  an 
interest  in  the  property  and  that  her  title  was  in  dispute,  made 
said  agreement  with  her  so  that  the  corporation  might  not  be 
disturbed  in  its  possession,  and  so  that  if  it  should  be  judicially 
determined  that  the  plaintiff  owned  any  interest  in  the  land, 
the  price  and  terms  were  fixed  under  which  it  could  hold  the 
same. 

In  view  of  the  terms  of  this  contract  and  the  defendants'  ex- 
plicit denial  in  their  answer  of  the  possession  of  the  plaintiff, 
either  by  herself  or  by  said  corporation,  we  do  not  understand 
on  what  theory  the  court  made  the  rule  absolute  without  even 
granting  the  defendants  leave  to  bring  an  action. 

It  is  very  clear  under  the  provisions  of  the  Act  of  May  21, 
1881,  P.  L.  24,  that  the  plaintiff  must  be  in  possession  before 
she  can  compel  the  defendants  to  bring  an  action  in  ejectment 
for  the  premises  in  dispute. 

The  court  erred  in  making  the  rule  absolute  and  the  order 
to  that  effect  is  reversed,  at  the  costs  of  the  appellee. 
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Washington  Borough. 

Boroughs — Extension  of  borough — Statute — RepeaL 

The  Act  of  April  22,  1903,  P.  L.  247,  completely  changes  the  mode  of 
annexing  adjacent  territory  to  a  borough  and  repeals  the  Acts  of  April  3, 
1851,  P.  L.  320,  sec.  30,  June  2,  1871,  P.  L.  283,  sec.  4,  July  16, 1897,  P.  L. 
296  and  April  6,  1899,  P.  L.  33. 

StahUes-^Boroughs — Proceedings  to  annex-^TerminoHon  of  proceedings. 

Where  proceedings  to  annex  territory  to  a  borough  were  pending  and 
undetermined  at  the  time  of  the  passage  of  the  act  of  April  22,  1903,  P. 
L.  247,  the  court  of  quarter  sessions  had  no  further  jurisdiction,  and  the 
proceedings  therein  terminated. 

Where  a  law  takes  away  a  subject  of  jurisdiction,  a  proceeding  founded 
upon  it  must  fall,  but  when  it  merely  changes  the  remedy  it  may  be  other- 
wise and  must  be,  unless  the  law  plainly  declares  it  otherwise. 

Argued  April  19, 1904.  Appeal,  No.  64,  April  T.,  1904,  by 
William  W.  Smith,  from  order  of  Q.  S.  Washington  Co.,  Feb. 
Term  1902,  No.  148,  in  the  matter  of  the  extension  of  the  bor- 
ough of  Washington.  Before  Rice,  P.  J.,  Bbavbr,  Oblady, 
Smith,  Pobteb,  Morrison  and  Hendebson,  JJ.    Reversed. 

Appeal  from  ordinance  annexing  territory  to  Washington 
borough. 

The  opinion  of  the  Superior  Court  states  the  case. 

Hrror  assigned  was  the  order  of  the  court,  confirming  the 
ordinance. 

T.  F.  Birch,  for  appellant— The  act  of  1903  repealed  the 
prior  acts.  Proceedings  commenced  under  the  provisions  of  a 
statute  are  arrested  by  the  repeal  of  the  statute :  every  act 
done  towards  their  completion  after  the  repeal  is  void  :  North 
Canal  Street  Road,  10  Watts  851 ;  Hatfield  Twp.  Road,  4 
Yeates,  892 ;  Com.  v.  Leech,  24  Pa.  55 ;  Hampton  v.  Com.,  19 
Pa.  329. 

John  H.  Murdoch,  with  him  Alex.  M.  Templeton  and  Edgar  B. 
Murdoch,  for  appellee. 

Opinion  by  Beavbb,  J.,  October  17, 1904: 

We  have  decided  in  Donora  Borough  Extension,  No.  86,  of 
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April  term,  1904,  in  an  opinion  tliis  day  filed,  that  the  Act  of 
AprU  22,  1908,  P.  L.  247,  repeals  section  4  of  the  Act  of 
June  2, 1871,  P.  L.  288,  on  the  ground  that  the  two  acts  are 
inconsistent  with  each  other  and  that  there  is,  therefore,  an  ex- 
press repeal  by  the  terms  of  the  former  act.  By  the  same  rea- . . 
soning,  the  act  of  1903,  supra,  repeals  the  several  acts  relating  II 
to  the  extension  of  borough  limits  and  the  annexation  of  ad-  / 
jacent  territory.  This  act  of  1903  is  inconsistent  with  previous 
acts  for  the  reason  that,  by  its  terms,  the  annexation  of  adja- 
cent territory  is  left  entirely  to  the  discretion  of  the  burgess 
and  council  of  any  borough  or  incorporated  town,  and  the  right 
of  appeal  from  the  decision  of  the  said  burgess  and  council  is 
taken  away,  whereas  in  the  previous  acts  of  assembly  no  dis- 
cretion is  lodged  in  the  town  council  and  the  right  of  appeal  to 
the  court  of  quarter  sessions  is  expressly  conferred.  The 
language  of  the  section  30,  of  the  general  borough  Act  of 
April  8, 1851,  P.  L.  320,  is  '^  That  the  burgess  and  town  coun- 
cil of  any  borough  shall  have  power,  and  by  virtue  of  this  act 
are  directed  and  required,  on  petition  of  any  number  not  less 
than  twenty  of  the  freehold  owners  of  lots  or  outlots,  or  other 
tracts  of  land  in  any  section  laying  adjacent  to  said  borough, 
to  declare,  by  ordinance,  the  admission  of  the  section  on  which 
such  petitioners  and  others  reside."  The  same  language  is 
used  in  the  amendment  of  July  15, 1897,  P.  L.  296,  and  in  a 
further  amendment  of  April  6,  1899,  P.  L.  83,  an  appeal  to  the 
court  of  quarter  sessions  from  the  ordinance  of  the  town  coun- 
cil annexing  the  territory  was  expressly  provided.  We  have, 
therefore,  in  the  act  of  1903  a  complete  change  in  the  mode  of 
annexing  adjacent  territory  to  a  borough.  Whilst  it  is  true 
that,  under  the  previous  acts,  the  burgess  and  councils  exer- 
cised a  certain  jurisdiction  in  regard  to  the  annexation  of  terri- 
tory, such  jurisdiction  was  extremely  limited  and  the  power  of 
the  councils  could  scarcely  go  beyond  the  determination  as  to 
whether  or  not  the  number  and  character  of  the  petitioners 
were  such  as  were  prescribed  in  the  act  of  1851.  The  act  of 
1908  is  a  radical  departure  and,  as  we  have  seen  in  the  Donora 
Borough  case,  supra,  gives  complete  control  and  practically  un- 
limited jurisdiction  to  the  burgess  and  town  councils  in  respect 
to  the  annexation  of  adjacent  territory,  the  right  of  the  court 
of  quarter  sessions  on  appeal  being  limited  to  an  inquiry  as  to 
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the  legality  of  tlie  ordinance  and  the  regularity  of  the  proceed- 
ings under  which  the  annexation  is  attempted  to  be  effected. 

The  proceedings  to  annex  a  part  of  North  Franklin  town- 
ship to  the  borough  of  Washington  were  pending  and  undeter- 
mined in  the  court  of  quarter  sessions  at  the  time  of  the  pas- 
sage of  the  act  of  April  22, 1903,  supra.  Did  the  passage  of 
the  said  act  oust  the  jurisdiction  of  the  court  and  terminate  the 
proceedings  therein  ? 

The  general  principle,  as  stated  by  our  Supreme  Court  in  the 
Hickory  Tree  Road,  43  Pa.  139,  is  that  "Where  a  law  takes 
away  a  subject  of  jurisdiction,  a  proceeding  founded  upon  it 
must  fall,  but  that,  when  it  merely  changes  the  remedy,  it  may 
be  otherwise  and  must  be,  unless  the  law  plainly  declare  it 
otherwise." 

In  chapter  17,  treating  of  this  subject,  Judge  Enduch,  in 
his  work  on  The  Interpretation  of  Statutes,  677,  says,  in  sec- 
tion 478  on  the  effect  of  repeal  on  pending  proceedings — pro- 
secutions :  "  Where  an  act  expires  or  is  repealed,  it  is,  as 
regards  its  operative  effect,  considered,  in  the  absence  of  pro- 
vision to  the  contrary,  as  if  it  had  never  existed,  except  as  to 
matters  and  transactions  past  and  closed.  As  to  all  future 
matters  all  steps  yet  to  be  taken,  the  repealed  statute  upon 
which  they  are  based  is  treated  as  utterly  obliterated,  so  that 
if,  after  rendition  of  judgment  and  pending  an  appeal  there- 
from, there  has  been  a  change  or  repeal  of  the  law  applicable 
to  the  rights  of  the  parties,  the  appellate  court  must  hear  and 
decide  the  case  according  to  the  then  existing  law  and,  upon  a 
second  trial,  the  inferior  court  must  recognize  the  change  and 
conform  to  it,  not  to  the  law  as  it  may  have  been  at  the  time 
of  the  first  trial."  And  so,  in  section  480  upon  the  effect,  etc., 
on  rights  and  remedies  founded  solely  on  statute,  he  says : 
**  The  same  rule  applies  to  rights  and  remedies  founded  solely 
upon  statute  and  to  suits  pending  to  enforce  such  remedies. 
If,  at  the  time  the  statute  is  repealed,  the  remedy  has  not  been 
perfected  or  the  right  has  not  become  vested  but  still  remains 
executory,  they  are  gone." 

So  in  North  Canal  Street  Road,  10  Watts,  851,  it  was  held : 
^'Acts  entirely  done  under  a  statute,  while  it  was  in  force, 
stand  good  after  its  repeal.  But  before  these  proceedings 
(which  related  to  the  opening  of  a  road)  were  completed, 
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the  statutory  jurisdiction  of  the  quarter  sessions  had  been 
transferred  to  the  councils  of  the  city  by  section  12  of  the  act 
of  incorporation  and,  by  the  transfer,  everything  done  was 
made  void.  The  sessions,  therefore,  ought  to  have  arrested 
the  proceeding :  "  Sterrett  Twp.  Road,  123  Pa.  281 ;  Lawrence 
County  V.  City  of  New  Castle,  18  Pa.  Superior  Ct.  813. 

In  Hampton  v.  Com.,  19  Pa.  329,  which  was  a  scire  facias 
issued  upon  a  report  of  viewers,  which  had  been  duly  confirmed, 
to  recover  damages  for  the  opening  of  a  street,  it  was  held 
that  the  repeal  of  the  act  before  the  street  was  opened  put  an 
end  to  the  opening  of  the  street  and  rendered  void  all  the  pro- 
ceedings under  it,  and  that  the  parties  in  whose  favor  dam- 
ages had  been  assessed  could  not  recover  the  compensation  re- 
ported in  their  favor,  Mr.  Chief  Justice  Black,  in  his  opinion, 
saying :  "  The  repeal  of  the  law  at  any  time  before  the  street 
was  opened  rendered  all  the  proceedings  under  it  void  from  the 
beginning.  It  is  as  if  no  such  law  had  ever  been  passed.  If 
the  repeal  had  come  after  judgment  rendered  and  after  execu- 
tion issued,  it  would  have  struck  dead  the  process  in  the  hands 
of  the  sheriflf." 

In  the  case  under  consideration,  an  appeal  from  the  action  t 
of  the  town  council  annexing  a  portion  of  Franklin  township  l 
to  the  borough  of  Washington  was  pending  in  the  court  of  j 
quarter  sessions  at  the  time  of  the  passage  of  the  act  of  1903, 
supra.     The  decree,  confirming  the  action  of  the  town  council, 
was  not  made  until  after  the  passage  of  the  act.     By  the  termtfV 
of  that  act,  as  we  have  construed  it  in  the  Donora  Borough  case,  I 
the  right  of  appeal  to  the  court  of  quarter  sessions  was  taken  I 
away  and  the  discretion  in  such  cases  lodged  in  the  borough  * 
council.    This,  in  our  judgment,  rendered  the  action  of  the 
court  of  quarter  sessions  subsequent  to  the  repeal  void.     The 
hand  of  the  court  should,  therefore,  have  been  stayed,  its  juris- 
diction having  been  taken  away  by  the  act  of  1903,  and  the 
entire  proceedings  dismissed. 

The  act  in  question  was  more  than  a  mere  change  of  remedy,  I 
as  is  intimated  by  the  court  below.  It  conferred  a  right  upon 
the  petitioners  to  have  the  case  heard  and  finally  determined 
by  the  town  council  and  gave  new  and  enlarged  jurisdiction  to 
the  council  to  determine,  in  their  discretion,  all  questions  re- 
lating to  the  annexation  to  the  borough  of  adjacent  territory ; 
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and,  as  already  pointed  out,  it  took  away  the  right  of  appeal  to 
the  court  of  quarter  sessions.  These  changes  were  radical  and 
fundamental  and,  as  a  consequence,  under  all  the  authorities, 
very  few  of  which  have  been  referred  to,  the  proceedings  fell. 
Decree  reversed,  the  proceedings  pending  in  the  court  of 
quarter  sessions  on  appeal  dismissed,  without  prejudice  to  the 
right  of  the  petitioners  to  proceed  under  the  Act  of  April  22, 
1903,  P.  L.  247,  by  petition,  etc.,  and  the  record  is  remitted, 
in  order  that  this  decree  may  be  carried  into  effect. 


Donora  Borough  v.  Donora  Borough. 

Boroughs — Extension  of  Boroughs — Statutes — Repeal — Acts  of  June  2, 1871, 
P.  L.  283,  andAprU  22,  1903,  P.  L.  247. 

The  fourth  section  of  the  Act  of  June  2,  1871,  P.  L.  283,  relating  to  the 
extension  of  the  limits  of  boroughs  is  repealed  by  the  Act  of  April  22, 1903, 
P.  L.  247,  entitled  **  An  act  enabling  the  burgess  and  council  of  any  bor- 
ough or  incorporated  town,  by  ordinance,  to  annex  to  the  borough  or 
incorporated  town  adjacent  territory,  upon  petition  of  a  majority  of  the 
freehold  owners  thereof." 

Unless  there  be  some  defect  or  illegality  in  proceedings  imder  the  act  of 
April  22,  1903,  the  action  of  the  borough  council  is  final. 

Argued  April  20,  1904,  by  John  W.  Volk  et  al.,  from  order 
of  Q.  S.  Washington  Co.,  May  T.,  1903,  No.  183,  quashing 
appeal  from  borough  ordinance  in  the  matter  of  the  Extension 
of  the  Limits  of  the  Borough  of  Donora.  Before  Rice,  P.  J., 
Beaver,  Orlady,  Porter,  Morrison  and  Henderson,  JJ. 
Affirmed. 

Appeal  from  ordinance  annexing  a  part  of  Carroll  Township 
to  the  Borough  of  Donora. 
Motion  to  quash  the  appeal. 

McIlvaine,  p.  J.,  filed  the  following  opinion : 
The  Act  of  April  22,  1903,  P.  L.  247,  is  entitled  **An 
act  enabling  the  burgess  and  council  of  any  borough  or 
incorporated  town,  by  ordinance,  to  annex  to  the  borough  or 
incorporated  town  adjacent  territoiy,  upon  petition  of  a  major- 
ity of  the  freehold  owners  thereof."    It  is  not  an  act  amending 
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a  former  act  nor  is  it  an  act  supplementing  previous  legislation. 
It  is  complete  within  itself.  It  provides  for  five  things :  first, 
there  shall  be  a  petition  to  the  council  of  the  borough  signed 
by  a  majority  of  the  freeholder  owners  of  lots  of  the  territory 
to  be  annexed,  asking  for  annexation ;  second,  there  shall  be 
an  ordinance  annexing  the  adjacent  territory ;  third,  there  shall 
be  filed  in  the  court  of  quarter  sessions  a  plan  or  plot  show- 
ing the  boundary,  both  of  the  original  borough  or  town  and  of 
the  section  admitted,  together  with  a  certified  copy  of  the  or- 
dinance and  a  description  of  the  boundaries  both  of  the  original 
borough  or  town  and  of  the  borough  or  town  as  extended,  giv- 
ing the  courses  and  distances  in  words  at  length ;  fourth,  that, 
after  the  filing  of  the  matter  aforesaid,  the  section  of  adjacent 
territory  shall  be  deemed  part  of  said  borough  or  town  and 
subject  to  its  jurisdiction  and  government ;  fifth,  that  aU  acts 
and  parts  of  acts  inconsistent  hei'cwith  are  repealed. 

Any  previous  act  giving  this  court  authority  to  review  the 
question  of  the  expediency  of  annexing  this  territory  to  Don- j 
ora  borough  would  certainly  be  inconsistent  with  the  provi- 1 » 
sions  of  the  act  of  1903,  which  points  out  the  different  steps  )  I 
to  be  taken  and  then  provides  that  *'  after  the  filing  of  the 
matter  aforesaid  the  section  shall  be  deemed  part  of  said  bor- 
ough," etc. 

It  is  entirely  different  from  the  Act  of  April  1, 1834,  P.  L.  163, 
which  provided  for  the  recording  of  the  plot  after  approval  by 
the  grand  jury  and  court,  and  then  provided  (we  quote)  that 
"from  thenceforth  the  said  town  shall  be  deemed  an  incor- 
porated borough,  etc.  But  if  the  court  shall  deem  further  in- 
vestigation necessary  they  may  take  such  order  thereon  as  to 
right  and  justice  shall  appertain.  The  same  proceeding  shall 
be  had  on  an  application  to  change  the  limits  of  any  bor- 
ough," etc. 

The  Act  of  April  3, 1851,  P.  L.  320,  in  the  30th  section, 
provided  for  annexation  by  ordinance,  and  under  its  provi- 
sions there  was  no  right  given  the  court  by  appeal  to  pass 
on  the  question  of  the  expediency  of  annexation,  and  in  it 
is  found  the  same  language  as  in  the  act  of  1903  :  "  the  said 
section  (of  adjacent  territory)  shall  thereafter  be  deemed  i^nd 
taken  and  allowed  to  be  a  part  of  said  borough,"  etc.  Thus 
the  law  remained  until  the  Act  of  June  2,  1871,  P.  L.  283, 
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was  passed,  which  provided  that  any  citizen  of  the  old  bor- 
ough or  of  the  annexed  territory  might  within  thirty  days  ap- 
peal from  said  ordinance  to  the  court  of  quarter  sessions,  and 
the  ordinance  did  not  under  this  act  of  1871  become  effect- 
ive when  the  plot  was  filed,  as  under  the  act  of  1903,  but  pub- 
lication was  first  to  be  made,  and  if  an  appeal  was  taken  it 
was  to  be  disposed  of  under  the  provisions  of  the  act  of  1884. 
The  Act  of  April  6,  1899,  P.  L.  33,  simply  allows  another 
class  of  persons  to  take  an  appeal,  to  wit :  the  citizens  of  the 
township  from  which  the  adjacent  territory  is  taken. 

As  we  view  the  law  it  is  this :  The  30th  section  of  the  act 
of  1851,  supra,  "  directed  and  required  "  the  borough  council 
to  annex  adjacent  territory  upon  the  presentation  of  a  peti- 
tion, and  there  was  no  appeal  unless  it  be  under  the  provi- 
sions contained  in  the  27th  section  of  that  act,  paragraph  II. 
>The  council  had  no  discretion  and  could  not  consider  the  ques- 
tion of  the  expediency  of  annexing  the  territory.     The  mi- 
nority had  no  tribunal  at  which  they  could  be  heard  on  this 
question.    The  act  of  1871  allowed  them  an  appeal  so  that 
they  could  be  heard  before  the  grand  jury  and  court.    The 
purpose  of  the  act  of  1903,  as  we  view  it,  was  to  take  away 
this  right  of  appeal  and  opportunity  to  be  heard  before  the 
grand  jury  and  court,  and  in  lieu  thereof  give  the  bomugh 
council  power  to  pass  an  ordinance  of  annexation  or  to  de- 
feat it,  so  as  to  afford  those  interested  against  annexation  a 
tribunal  where  they  could  be  heard.     In  other  words,  the  bor- 
I  ough  council  was  made  the  sole  tribunal  at  which  the  ques- 
•4  tion  of  the  expediency  of  annexation  could  be  heard. 
A      Of  course  this  does  not  in  any  way  affect  the  power  of  the 
ij  court  to  review  the  action  of  the  council,  if  for  any  reason  the 
/  validity  of  the  ordinance  should  be  questioned.    In  the  case 
j  before  us  no  complaint  of  that  character  is  made. 

And  now,  October  24, 1903,  appeal  quashed  at  cost  of  ap- 
pellants. 

Hrror  assigned  was  the  order  of  the  court 

B.  W.  IrunUy  for  appellants. — Whenever  two  laws  can  be 
made  to  stand  together,  it  is  the  duty  of  the  judge  to  give 
both  of  them  f uU  effect :  Brown  v.  Commissioners,  21  Pa.  37 ; 


Digitized  by 


Google 


DONORA  BORO.  v.  DONORA  BORO.  808 

300,  (1904).]  Arguments — Opinion  of  the  Court. 

Erie  V-  Bootz,  72  Pa.  196 ;  Wright  v.  Vickers,  81  Pa.  122 ; 
Com.  V.  Fry,  188  Pa.  82 ;  Barber's  Election  Case,  86  Pa.  892. 

T.  F.  Birch^  with  him  Oliver  S.  Scotty  for  appellee. — A  sub- 
sequent statute  revising  the  whole  subject-matter  of  a  former 
one  and  evidently  intended  as  a  substitute  for  it,  although  it 
contains  no  express  words  to  that  effect,  must  in  the  principles 
of  law,  as  well  as  in  reason  and  common  sense,  operate  to  re- 
peal the  former :  Johnston's  Estate,  83  Pa.  511 ;  Rhoads  v. 
Bldg.  &  Savings  Assn.,  82  Pa.  180 ;  B.  &  L.  Assn.  v.  B.  &  L. 
Assn.,  159  Pa.  808  ;  Com.  v.  Summerville,  204  Pa.  800  ;  Com. 
ex  rel.  v.  Grier,  152  Pa.  176  ;  Bennett  v.  Norton,  171  Pa.  221. 

Opinion  by  Beaver,  J.,  October  17, 1904 : 

The  Act  of  April  22, 1903,  P.  L.  247,  entitled  "  An  act  en- 
abling the  burgess  and  council  of  any  borough  or  incorporated 
town,  by  ordinance,  to  annex  to  the  borough  or  incorporated 
town  adjacent  territory,  upon  petition  of  a  majority  of  the  free- 
hold owners  thereof,"  not  only  is,  but  was  evidently  intended 
to  be,  a  radical  departure  from  all  previous  methods  thereto- 
fore existing  for  the  accomplishment  of  a  similar  purpose.  The 
act  is  as  follows  : 

"  Section  1.  That  the  burgess  and  council  of  any  borough  or 
incorporated  town  shall  have  power,  on  petition  of  a  majority 
of  the  freehold  owners  of  any  lot  or  outlets  of  any  section  of 
land  lying  adjacent  to  said  borough  or  incorporated  town,  to 
declare,  by  ordinance,  the  admission  of  such  lots  or  outlets. 
Whenever  the  borough  or  town  authorities  shall  extend  the 
limits  of  such  borough  or  town  as  aforesaid,  they  shall  file,  in 
the  court  of  quarter  sessions  of  the  proper  county,  a  plan  or 
plot,  showing  the  boundary  both  of  the  original  borough  or 
town  and  of  the  section  admitted,  together  with  the  certified 
copy  of  the  ordinance  and  a  description  of  the  boundaries  both 
of  the  original  borough  or  town  and  of  the  borough  or  town 
as  extended,  giving  the  courses  and  distances  in  words  at 
length ;  which  section  shall,  after  the  filing  of  the  matter  as 
aforesaid,  be  deemed  part  of  said  borough  or  town  and  subject 
to  its  jurisdiction  and  government. 

^  Section  2.  All  acts  or  parts  of  acts  inconsistent  herewith 
are  hereby  repealed." 
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This  is  clearly  not  a  case  of  implied  repeal,  because  of  the 
inconsistency  of  the  provisions  of  this  act  with  any  in  force  at 
the  time  of  its  passage.  The  second  section  distinctly  repeals 
iall  acts  or  parts  of  acts  inconsistent  with  the  act. 

The  only  question  raised  by  the  appeal  is  whether  or  not  this 
act  is  inconsistent  with  the  fourth  section  of  the  Act  of  June  2, 
1871,  P.  L.  283,  relating  to  the  "further  regulation  of 
boroughs,"  which  is :  "  Section  4.  Whenever  the  borough  au- 
thorities shall  extend  the  limits  of  such  borough,  they  shall  file 
a  plan  or  plot  of  such  extension  in  the  office  of  the  court  of 
quarter  sessions  of  the  proper  county,  and  notice  thereof  shall 
be  published  in  at  least  two  of  the  newspapers  published  in  the 
county ;  and  any  citizen  of  the  borough,  or  of  the  territory  an- 
nexed, shall  have  the  right  to  appeal  from  the  ordinance  of  the 
town  council,  annexing  such  territory,  to  the  court  of  quarter 
sessions  of  said  county,  within  thirty  days  of  the  filing  of  such 
plan  or  plot ;  and  thereupon  the  said  court  shall  have  power, 
at  its  discretion,  to  decree  or  refuse  such  extension  of  borough 
limits,  in  tlie  same  manner  as  under  the  third  section  of  the  act 
of  first  of  April,  Anno  Domini,  eighteen  hundred  and  thirty- 
four,  relating  to  boroughs." 

It  is  only  necessary  to  bring  these  two  enactments  into  jux- 
taposition to  see  the  inconsistencies  between  them.  Under  the 
act  of  1908,  as  is  pointed  out  by  the  court  below,  the  section  ad- 
mitted by  action  of  the  council  shall,  after  the  filing  of  the 
matter  as  aforesaid,  be  deemed  part  of  said  borough  or  town 
and  subject  to  its  jurisdiction  and  government.  Under  the  act 
of  1871,  supiu,  it  was  necessary  to  give  notice  for  a  definite 
time  in  two  newspapers  published  in  the  county,  and  the  right 
of  appeal  from  the  ordinance  of  the  town  council  is  expressly 
given  to  any  citizen  of  the  borough  or  of  the  territory  annexed 
within  thirty  dajrs  of  the  filing  of  such  plan  or  plot.  These 
two  provisions  are  clearly  inconsistent  The  opinion  of  the 
court  below  is  so  clear  and  so  full  in  regard  to  their  inconsist- 
ency that  it  is  unnecessary  to  pursue. the  subject  farther. 

If,  as  intimated  by  the  court,  there  should  be  any  invalidity 
in  the  ordinance  or  if  any  of  the  provisions  of  the  act  were  not 
fully  complied  with,  the  court  of  quarter  sessions  could  be 
called  upon  by  appeal  to  determine  whether  or  not  the  steps 
required  to  constitute  a  legal  admission  of  an  outlying  territory 
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into  the  borough  had  been  properly  taken.  But,  we  take  it, 
unless  there  should  be  some  such  defect  or  illegality  in  the 
proceedings,  the  action  of  the  borough  council  is  final  and,  as 
stated  in  the  act  of  assembly  itself,  after  the  steps  prescribed 
by  the  act  have  been  complied  with,  the  section  admitted  shall 
be  "  deemed  part  of  said  borough  or  town  and  subject  to  its 
jurisdiction  and  government."  This  was  evidently  Uie  inten- 
tion of  the  legislature  and  we  think  it  is  made  manifest  by  the 
terms  of  the  act  iteelf . 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellants. 


Wabash  Avenue. 

Practice,  Superior  Court — AppeaU — Aasignmenta  of  error. 

An  assignment  of  error  to  the  effect  that  the  court  erred  "  in  diftmiBging 

the  exceptions  to  the  report  of  viewers/'  without  setting  forth  any  of  the 

exceptions,  violates  Rule  XIV  of  the  Superior  Court. 

Road  law — Paving  and  grading — Ordinances — Contracts — Different  por^ 
Hons  of  same  street. 

A  city  may  elect  by  separate  ordinances  and  separate  contracts  to  pave 
and  grade  different  portions  of  the  same  street.  If  it  does  so,  property 
abutting  on  one  portion  cannot  be  assessed  for  the  improvement  on  the 
other  portion. 

Ck>unci]s  of  a  city  have  the  sole  right  to  designate  what  streets  shaU  be 
paved  and  the  character  of  the  paving. 

A  contract  between  a  city  and  those  who  do  work  for  it  is  not  made  in- 
valid, althou^  it  may  become  improvident,  because  of  a  covenant  that 
the  city  shall  have  power  to  add  to  or  diminish  the  work  called  for  by  the 
specifications. 

After  a  city  has  accepted  a  paved  street  from  a  contractor,  a  property 
owner  cannot  escape  pa3rment  of  his  assessment  for  the  paving  because  of 
irregularities  in  the  details  of  the  manner  of  advertising  and  bidding,  if 
there  has  been  no  bad  faith  in  awarding  the  contracts. 

Argued  May  5, 1904.  Appeal,  No.  115,  Apiil  T.,  1904,  by 
J.  H.  Covert,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  June 
T.,  1903,  No.  963,  dismissing  exceptions  to  report  of  viewers. 
Before  Rice,  P.  J.,  Bbaveb,  Oblady,  Smith,  Pobtbb,  Mob- 
bison  and  Hendebsok,  JJ.     Affirmed. 

Exceptions  to  report  of  viewers. 
Vol.  XXVI— 20 
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The  exceptions  printed  were  as  follows : 

8.  The  city  of  Allegheny  has  no  authority  in  law  to  award 
damages  for  the  grading  of  a  street  and  assess  said  damages 
on  abutting  properties,  except  in  one  proceeding,  which  in- 
cludes the  whole  of  the  street  on  which  a  grade  has  been  es- 
tablished. 

4.  The  city  of  Allegheny  never  authorized  the  grading, 
paving  and  curbing  of  Wabash  avenue  in  the  tenth  ward,  from 
Perrysville  avenue  to  Criders'  west  line,  except  by  ordinance 
providing  for  but  one  contract,  which  ordinance  is  dated  De- 
cember 80,  1899,  and  a  true  and  correct  copy  of  which  is  at- 
tached to  the  petition  for  the  appointment  of  viewers  at  this 
number  and  term,  but  said  city  of  Allegheny,  without  any  au- 
thority authorizing  it  thereto,  awarded  the  contract  for  the 
grading,  paving  and  curbing  of  Wabash  avenue  to  two  differ- 
ent contractors  under  two  different  contracts,  all  of  which  is 
illegal  and  void. 

5.  The  city  of  Allegheny  exhausted  its  power  to  make  as- 
sessment for  the  grading,  paving  and  curbing  of  Wabash  ave- 
nue, between  Perrysville  avenue  and  Criders'  west  line  when 
it  had  viewers  appointed  at  No.  579,  August  T.,  1901,  to  as- 
sess the  benefits  due  to  the  grading,  paving  and  curbing  be- 
tween Perrysville  avenue  and  the  old  Franklin  road. 

The  court  in  an  opinion  by  Macfaelanb,  J.,  dismissed  the 
exceptions. 

Errors  assigned  were  in  the  following  form  : 

The  learned  court  below  erred  in  the  following  particulars : 

1.  In  dismissing  the  exceptions  to  the  report  of  the  board  of 
viewers. 

2.  In  confirming  the  vie^V-ers'  report  absolutely. 

T.  B.  Trimlle,  for  appellant,  cited :  Erie  v.  Moody,  171  Pa. 
610  ;  Interstate  Vitrified  Brick  &  Paving  Co.  v.  Philadelphia, 
164  Pa.  477 ;  Renting  v.  Titusville,  175  Pa.  512 ;  Mazet  v. 
Pittsburg,  137  Pa.  548 ;  Nash  v.  City  of  St.  Paul,  11  Minn. 
174;  Marshall  v.  Allegheny  City,  59  Pa.  455. 

Craig  Smithy  with  him  S.  G.  Porter  and   W.  W.  Staner^  for 
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appeUee,  cited:  McKnight  v.  Pittsburg,  91  Pa.  273;  Pitts- 
burg V.  MacCSonnell,  180  Pa.  463 ;  Erie  v.  Bier,  10  Pa.  Su- 
perior  Ct.  381. 

Opinion  by  Pobtbb,  J.,  October  17, 1904 : 

The  assignments  of  error  in  this  case  might  properly  be 
quashed.  The  first  assignment  complains  that  the  court  be- 
low erred,  *'  in  dismissing  the  exceptions  to  the  report  of  the 
board  of  viewers."  This  is  a  clear  violation  of  Rule  XIV  of 
this  court,  for  there  seem  to  have  been  many  exceptions  filed 
by  the  appellant  in  the  court  below ;  he  prints  three  in  his 
paper-book  here,  and  under  them  his  learned  counsel  have 
argued  several  distinct  questions.  When  this  record  is  re- 
mitted to  the  court  below  the  record  of  this  court  will  not 
show  what  questions  were  attempted  to  be  raised.  The  sec- 
ond and  only  remaining  specification  of  error  is  that  the  court 
erred  "  in  confirming  the  viewers'  report  absolutely."  It  was 
conceded  that  the  report  of  viewers  was  in  all  respects  regu- 
lar upon  its  face,  and  the  only  questions  argued  in  this  case 
went  to  the  alleged  errors  involved  in  the  dismissal  of  the  ex- 
ceptions by  court  below. 

The  plaintiff  has  printed  only  the  third,  fourth  and  fifth  ex- 
ceptions filed  by  him  in  the  court  below,  and  our  inquiry  is 
necessarily  limited  to  the  questions  raised  by  those  exceptions. 
The  third  exception  chaUenges  the  authority  of  the  city  to 
grade  a  street,  **  except  in  one  proceeding,  which  includes  the 
whole  of  the  street  on  which  a  grade  has  been  established." 
The  answer  to  this  exception  is  to  be  found  in  the  Act  of 
April  28, 1899,  P.  L.  100,  which  confers  upon  every  municipal 
corporation  power  ^*  to  grade,  pave,  curb,  macadamize  and  other- 
wise improve  any  public  street  or  public  alley,  or  part  thereof, 
within  its  corporate  limits,"  and  provides  for  the  assessment 
of  the  costs  and  expenses  of  such  improvements. 

The  **  fourth  exception "  avers  tliat  the  city  of  Allegheny 
never  authorized  the  grading,  paving  and  curbing  of  Wabash 
avenue,  from  Perrysville  avenue  to  Crider's  west  line,  except 
by  ordinance  providing  for  but  one  contract,  which  ordinance 
is  dated  December  30, 1899,  but  that  the  city,  without  any  au- 
thority authorizing  it  thereto,  awarded  the  contract  for  the 
grading,  paving  and  curbing  of  Wabash  avenue  to  two  differ- 
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ent  contractors  under  two  different  contracts,  '^  all  of  which  is 
illegal  and  void."  An  examination  of  the  ordinances  demon- 
strate that  the  ordinance  of  December  30, 1899,  did  not  au- 
thorize the  grading,  paving  and  curbing  of  Wabash  avenue ;  it 
merely  authorized  and  directed  the  department  of  public  works 
to  advertise  for  proposals  for  the  grading,  paving  and  curbing 
of  Wabash  avenue,  from  Penysville  avenue  to  Crider's  west 
line,  in  accordance  with  specifications  prepared  by  said  depart- 
ment. That  ordinance  was  tentative  only,  and  committed  the 
city  to  nothing.  The  power  to  ordain  that  the  street  should 
be  graded  and  paved  had  not  been  exercised,  and  the  adver- 
tisement for  proposals  for  the  work  was  manifestly  for  the 
purpose  of  ascertaining  what  the  probable  cost  would  be  be- 
fore the  city  took  any  definite  action  in  the  matter.  The 
power  to  enter  into  any  contract  for  the  grading  and  paving 
of  streets,  by  cities  of  the  second  class,  was  at  that  time  vested 
exclusively  in  the  city  councils.  This  ordinance  did  not  at- 
tempt to  delegate  the  power  to  enter  into  a  contract;  the 
whole  matter  was  to  be  returned  to  councils  for  the  informa- 
tion of  those  bodies.  The  councils  of  the  city,  by  an  ordi- 
nance duly  enacted,  approved  by  the  mayor  January  25, 1900, 
'^  authorized  and  instructed  the  director  of  the  department  of 
public  works  to  enter  into  a  contract  with  James  McAfee  & 
Co.  for  the  grading,  paving  and  curbing  of  Wabash  avenue, 
from  old  Franklin  Road  to  Crider's  West  Line,  according  to 
specifications,"  etc.  This  ordinance  contained  the  following 
provision  :  ^^  The  cost  and  expense  of  said  improvement  to  be 
assessed  and  collected  in  accordance  with  the  provision  of  the 
acts  of  assembly  in  such  cases  made  and  provided."  The  sec- 
ond section  of  the  ordinance  repealed  so  much  of  any  ordi- 
nance as  was  in  conflict  with  its  provisions,  and  if  there  is  any 
conflict  between  it  and  the  ordinance  of  December  30,  1899, 
the  latter  was  to  that  extent  repealed.  This  was  the  only  or- 
dinance which  authorized  the  grading  and  paving  of  that  part 
of  Wabash  avenue  upon  which  the  appellant's  property  abuts, 
and  the  work  was  done  under  it.  This  contract  was  let  on 
April  11,  1900,  and  four  days  later,  on  April  15,  another  con- 
tract under  another  ordinance  was  let  to  another  contractor  for 
the  grading  and  paving,  with  a  different  material,  of  that  part 
of  Wabash  avenue  between  Perrysville  avenue  and  the  old 
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FraDklin  road.  The  improvements  upon  these  two  parts  of 
the  street  were  authorized  by  different  ordinances  and  carried 
on  as  sepamte  and  distinct  proceedings.  The  city  had  author- 
ity to  proceed  in  this  way,  and  the  defendant  was  certainly  not 
prejudiced  by  the  manner  in  which  the  power  was  exercised. 
The  part  of  the  street  from  Perrysville  avenue  to  the  old 
Franklin  road  was  only  180  feet  in  length,  but  there  was  upon 
it  a  heavy  cut,  and  the  street  was  so  steep  that  the  councils  de- 
termined in  the  exercise  of  their  discretion  that  an  expensive 
blockstone  pavement  was  the  best  for  that  part  of  the  street, 
which  fact  is  by  the  defendant  admitted  to  be  true.  A  separate 
board  of  viewers  was  appointed  in  another  proceeding  to  adjudi- 
cate the  damages  and  benefits  arising  from  the  execution  of  this 
distinct  undertaking,  and  the  cost  of  that  improvement  and  the 
damages  resulting  to  property  from  its  execution  were  judi- 
cially determined  to  be  #4,023.06,  of  which  amount  the  city 
was  compelled  to  pay  #3,823.06,  the  abutting  property  being 
of  such  a  character  that  it  was  benefited  to  only  the  amount  of 
$200.  No  attempt  was  ever  made  to  assess  any  part  of  the 
expenses  and  damages  resulting  from  the  execution  of  the 
work  between  Perrysville  avenue  and  the  old  Franklin  road 
against  the  property  of  the  appellant  or  any  other  property 
abutting  upon  that  part  of  the  street  covered  by  the  ordinance 
under  which  the  contract  was  let  to  McAfee.  The  effect, 
therefore,  of  the  action  of  the  city,  in  dividing  Wabash  avenue 
into  two  parts  and  making  the  improvement  of  those  parts  dis- 
tinct and  separate  undertakings,  was  to  relieve  the  property  of 
the  appellant  from  all  danger  of  assessment  for  the  work  upon 
that  short  part  of  the  street  which  was  proportionally  the  far 
more  expensive. 

The  fifth  exception  avers  that  the  city  "  exhausted  its  power 
to  make  assessments  for  the  grading,  paving  and  curbing  of 
Wabash  avenue,  between  Perrysville  avenue  and  Crider's  west 
line  when  it  had  viewers  appointed  at  No.  579,  August  term, 
1901,  to  assess  the  benefits  due  to  the  grading,  paving  and  curb- 
ing between  Perrysville  avenue  and  the  old  Franklin  road." 
The  city  had  elected  to  improve  the  part  of  Wabash  avenue 
upon  which  appellant's  property  abuts  as  a  separate  and  distinct 
undertaking,  and  no  property  is  liable  to  assessment  which  does 
not  abut  upon  the  part  of  the  street  which  is  the  subject  of  that 
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undertaking:  Morewood  Avenue,  159  Pa.  20.  The  viewers 
appointed  to  assess  the  damages  and  benefits  due  to  the  grad- 
ing, paving  and  curbing  between  Perrysville  avenue  and  the 
old  Franklin  road  were  without  authority  to  consider  the  ef- 
fect of  that  improvement  upon  property  fronting  on  any  other 
part  of  Wabash  avenue,  and  without  jurisdiction  to  make  any 
assessment  against  such  property. 

The  regularity  of  the  advertisement  for  bids  or  proposals  for 
the  work  which  was  done  under  the  McAfee  contract  does  not 
properly  arise  under  any  of  the  assignments  of  error  here  pre- 
sented, although  the  question  has  been  earnestly  argued  by 
counsel.  The  contention  is  that  the  manner  in  which  the  con- 
tract was  let  involved  a  disregard  of  the  provision  of  the  Act  of 
May  23,  1874,  P.  L.  230,  which  requires  that  "  work  to  be 
done  for  the  city  shall  be  performed  under  contract  to  be  given 
to  the  lowest  responsible  bidder,  under  such  regulations  as  shall 
be  prescribed  by  ordinance,  and  it  shall  be  the  duty  of  councils 
forthwith  to  enact  such  ordinance."  Counsel  filed  an  agree- 
ment as  to  certain  facts  in  the  court  below,  which  is,  however, 
so  incomplete  as  to  make  it  impossible  for  us  to  satisfactorily 
consider  this  question.  The  agreement  sets  forth  that  there 
was  an  advertisement  for  proposals  for  the  grading,  paving  and 
curbing  of  Wabash  avenue,  and  that  the  notice  contained  a  ref- 
erence to  specifications  for  the  work,  to  be  seen  at  the  office  of 
the  bureau  of  engineering  and  surveys,  but  no  copy  of  the  no- 
tice is  attached  to  or  embodied  in  the  agreement.  The  specifi- 
cations were  for  different  kinds  of  paving,  and  there  is  no  alle- 
gation that  they  were  not  full  and  complete  as  to  each  of  the  va- 
rious kinds.  The  effect  of  this  was  to  bring  into  competition 
the  several  kinds  of  pavement,  and,  at  the  same  time,  reap  the 
advantage  of  the  rivalry  between  prospective  contractoi-s  for 
each  of  the  several  kinds :  Attorney-General  v.  Detroit,  26  Mich- 
igan, 263.  Councils  of  a  city  have  the  sole  right  to  designate 
what  streets  shall  be  paved  and  the  character  of  the  paving : 
Philadelphia  v.  Dibeler,  147  Pa.  261.  The  agreement  of  coun- 
sel specifically  states  that  the  bid  of  McAfee  &  Company  was 
the  lowest  for  the  kind  of  pavement  which  the  councils  adopted 
for  that  part  of  the  street,  and  it  is  admitted  that  the  work  was 
well  done.  The  letter  of  the  statute  thus  seems  to  have  been 
complied  with.     If  there  was  any  irregularity  in  the  advertise- 
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ment  or  letting,  it  must  have  been  because  the  ordinance  of  the 
city  relating  to  that  subject-matter  had  not  been  complied  with, 
yet  we  find  no  such  ordinance  printed  in  this  paper-book.  The 
specifications  to  which  the  advertisement  for  proposals  called 
attention  and  upon  which  the  contract  was  based  contained 
this  provision :  "  The  estimated  quantities  for  grading,  paving 
and  otherwise  improving  as  shown  above,  ....  are  to  be  con- 
sidered and  taken  as  approximate  and  the  right  is  expressly  re- 
served by  the  party  of  the  first  part  ( the  city)  to  this  agree- 
ment, to  increase  or  diminish  the  said  quantities.  Nor  shall 
any  change  of  grade,  alignment,  or  otherwise,  vitiate,  annul  or 
impair  the  contract  made  and  entered  into  relative  to  said  work, 
nor  constitute  any  claim  for  compensation  on  account  of  pro- 
spective profits.  The  contractor  shall  be  paid  for  the  amount  of 
work  actually  performed,  at  the  rate  specified  in  the  proposal 
therefor,  and  annexed  to  this  contract  as  part  thereof."  The 
bids  were  for  excavation  by  the  cubic  yard,  curbing  by  the  lin- 
eal foot,  paving  by  the  square  yard,  and  so  as  to  the  other  items 
in  detail.  The  bids  were  for  the  whole  street  fi^om  Perrysville 
avenue  to  Crider's  west  line,  but  were  subject  to  the  right  of 
the  city  to  diminish  the  work  to  be  done,  as  set  forth  in  the 
above  recited  provisions  and  specifications.  A  contract  between 
a  city  and  those  who  do  work  for  it  is  not  made  invalid,  al- 
though it  may  become  improvident,  because  of  a  covenant  that 
the  city  shall  have  power  to  add  to  or  diminish  the  work  called 
for  by  the  specifications :  Filbert  v.  Philadelphia,  181  Pa.  680. 
Even  if  the  contract  had  been  let  to  McAfee  for  the  paving  of 
the  whole  street,  at  the  rate  mentioned  in  his  bid  for  the  va- 
rious materials,  and  by  a  mutual  arrangement,  without  fraud 
or  bad  faith,  that  end  of  the  street  between  Perrysville  avenue 
and  the  old  Franklin  road  had  been  excepted  out  of  the  oper- 
ation of  the  contract,  the  appellant  would  not  have  been  re- 
lieved from  liability  for  his  proportion  of  the  cost  of  the  im- 
provement actually  executed;  Erie  v.  Moody,  171  Pa.  610. 
The  utmost  that  can  be  asserted  against  the  manner  in  which 
the  bids  were  advertised  for  and  received  in  this  case  is  that 
because  of  the  provision  in  the  specifications  in  question,  bid- 
ders  were  required  to  make  proposals  for  a  certain  amount  of 
work,  subject  to  the  right  in  the  city  to  accept  the  bid  for  a 
part  of  the  whole.    The  objection  is  not  that  the  contract  was 
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not  let  to  the  lowest  bidder,  nor  that  there  was  an  absence  of 
advertisement,  but  it  goes  only  to  the  details  of  the  manner  of 
advertising  and  bidding.  The  appellant  waited  until  the  work 
was  completed  ;  he  filed  no  exception  to  the  finding  of  the 
viewers  that  the  work  was  wortli  the  price  charged  for  it ;  be 
now  attempts  to  escape  payment  of  any  share  of  the  cost  of  the 
improvement  which  has  resulted  in  a  benefit  to  his  property. 
There  is  no  suggestion  of  bad  faith  in  awarding  the  contract, 
and,  if  there  were  irregularities  in  the  details  of  bidding,  the 
city  having  accepted  the  work,  it  is  not  competent  for  the  de- 
fendant to  raise  questions  between  the  city  and  its  contractor, 
touching  such  irregularities :  Brientnall  v.  Philadelphia,  103 
Pa.  156 ;  Philadelphia  v.  Gorgas,  180  Pa.  296 ;  Erie  v.  Bier, 
10  Pa.  Superior  Ct.  381. 
The  judgment  is  affirmed. 


Citizens  Natural  Gas  Company  v.  Calvert,  Appellant. 

Practice,  C.  P. — Reserved  point — Facte — Question  of  law. 

A  reeerved  question  must  be  one  of  law;  it  must  be  one  which  rules  the 
case  so  completely  that  its  decision  will  warrant  a  binding  instruction;  and 
the  question  must  be  clearly  stated  and  the  facts  on  which  it  arises  must 
be  admitted  on  the  record  or  found  by  the  jury  in  order  that  exceptions 
may  be  taken  and  a  review  had. 

Hie  sufficiency  of  a  reservation,  rather  than  its  form  controls ;  its  pur- 
pose and  the  rules  governing  it  should  be  observed. 

Argued  May  11, 1904.  Appeal,  No.  49,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Beaver  Co.,  June  T.,  1900, 
No.  204,  in  verdict  for  plaintiff  in  case  of  The  Citizens  Natural 
Gas  Company  v.  William  M.  Calvert  Before  Rice,  P.  J., 
Beavbr,  Oblady,  Smith,  Pobtbe,  Mobbison  and  Hbkdeb- 
SON,  JJ.    Reversed. 

Replevin  for  oil  pipe  laid  under  defendant's  land. 
Wilson,  P.  J.,  stated  the  facts  to  be  as  follows  : 
This  action  in  replevin  was  brought  by  the  Citizens  Natural 
Gas  Company  of  Beaver  County  against  William  M.  Calvert, 


Digitized  by 


Google 


CITIZENS  NAT.  GAS  CO.  r.  CALVERT,  AppeUant  313 
312,  (1904).]      Statement  of  Facts— Opinion  of  the  Court, 
to  recover  3,100  feet  of  three-inch  pipe  and  261  feet  of  two- 
inch  pipe. 

The  position  of  the  plaintiff  company  is  that  in  1894  it  laid 
a  pipe  line  through  the  lands  of  William  M.  Calvert,  consisting 
of  3,100  feet  of  three-inch  pipe  and  261  feet  of  two-inch  pipe ; 
that  this  was  part  of  a  continuous  pipe  line  connecting  the  gas 
field  on  and  beyond  the  lands  of  William  M.  Calvert  with  the 
Beaver  Valley ;  that  it  was  used  for  the  purpose  of  transporting 
gas  through  this  farm  from  the  time  it  was  laid  until  in  Au- 
gust or  September,  1898,  when  it  ceased  to  transport  gas  to  its 
consumers  by  this  route,  and  the  following  spring  or  early  sum- 
mer the  line  was  lifted,  except  that  which  was  laid  on  the  lands 
above  mentioned ;  that  Calvert  refuses  to  permit  the  line  over 
and  through  his  land  to  be  taken  up,  as  it  was  connected  with 
some  wells  from  which  he  was  obtaining  gas  to  supply  his  store 
and  house  ;  that  during  a  period  of  some  eight  or  nine  months 
subsequent  to  this  refusal  negotiations  were  in  progpress  looking 
to  the  amicable  adjustment  of  the  differences  between  the  par- 
ties and  the  endeavor  on  the  part  of  the  plaintiff  to  get  posses- 
sion of  the  property ;  that  the  defendant,  William  M.  Calvert, 
refusing  to  permit  the  plaintiff  to  take  up  said  pipe  this  action 
was  brought. 

To  the  action  of  replevin  the  defendant  plead  non  cepit  and 
also  property  in  James  V.  McMasters. 

At  the  trial  the  court  reserved  the  question  quoted  in  the 
opinion  of  the  Superior  Court. 

^ror  assigned  among  others  was  in  entering  judgment  for 
plaintiff  on  the  verdict. 

Q-eorge  H.  Calvert^  with  him  J.  F.  Beed^  for  appellant. — The 
rule  of  law  is  well  settled  that  in  reserving  a  question  of  law 
the  court  was  bound  to  set  forth  on  the  record  the  facts  of 
which  the  question  is  reserved :  Ferguson  v.  Wright,  61  Pa. 
258 ;  Central  Bank  of  Pittsburg  v.  Earley,  115  Pa.  359. 

Harry  Calhoan^  with  him  Edwin  S.  Weyand^  for  appellee. 

Opinion  by  Smith,  J.,  October  17, 1904 : 

The  principal  error  disclosed  by  this  record  is  in  the  ques- 
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tion  reserved,  which  is  as  follows :  "  The  court  reserves  tiie 
question  whether  the  plaintiff  has  the  right  to  enter  and  re- 
move the  pipe  in  question,  and  the  right  to  enter  a  verdict  non 
obstante  veredicto."  In  this,  several  material  questions  of 
fact  which  were  for  the  jury  are  withheld  from  consideration, 
while  the  testimony  in  relation  to  them  is  regarded  by  the  ap- 
pellant as  favorable  to  his  contention.  In  the  reservation, 
these  are  covered  by  the  sentence,  "  Whether  the  plaintiff  has 
the  right  to  enter  and  remove  the  pipe  ;'^'  but  the  facts  upon 
which  this  depends  were  passed  upon  and  determined  by  the 
judge  in  favor  of  the  plaintiff,  without  discussion,  and  the  only 
question  submitted  for  determination  by  the  jury  was  the  value 
of  the  pipe  removed.  Afterward  the  defendant  moved  for 
judgment  on  the  reserved  question  and  for  a  new  trial ;  both 
were  refused,  and  judgment  on  the  verdict  was  entered  by  the 
court,  hence  this  appeal. 

The  several  facts  thus  passed  upon  by  the  court  are  not  only 
distinct  in  themselves,  but  raise  distinct  questions  of  law. 
Namely :  did  the  plaintiff  own  the  pipe  taken  under  the  writ, 
or  was  the  right  to  lay  either  line  of  pipe  lawfully  acquired, 
in  the  first  instance ;  if  so,  are  these  rights  regularly  merged 
in  the  appellee ;  or  was  this  merged  right  abandoned ;  or  can 
it  now  be  asserted  by  the  present  owner  of  the  land,  who 
bought  without  notice ;  or  is  the  appellee  now  asserting  a  claim 
based  on  a  private  right ;  or  does  its  claim  arise  under  the 
power  of  eminent  domain,  as  now  contended  for  by  the  appel- 
lee. 

We  thus  find  several  questions  of  fact  resting  upon  oral 
testimony,  joined  with  questions  of  law,  and  all  included  in 
the  reservation.  Under  all  the  authorities  this  is  fatal  to  it : 
Casey  v.  Penna.  Asphalt  Paving  Co.,  198  Pa.  348,  and  Mayne 
V.  The  Fidelity  &  Deposit  Co.,  198  Pa.  490.  Only  questions 
of  law  can  be  reserved.  While  these  may  embrace  conclusions 
of  fact,  such  conclusions  must  be  duly  found  by  the  jury  or  ad- 
mitted of  record,  or  stated  by  the  court  in  the  nature  of  con- 
clusions, without  exception  by  either  party.  Whereupon  they 
may  be  reserved  as  legal  questions.  The  rule  controlling  re- 
served questions  is  laid  down  in  the  cases  referred  to  by  Mr. 
Justice  Fell  as  follows:  "1.  The  question  must  be  one  of 
law  purely.     2.  It  must  be  one  which  rules  the  case  so  com- 
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pletely  that  its  decision  will  warrant  a  binding  instruction. 
3.  The  question  must  be  clearly  stated  and  the  facts  on  which 
it  arises  must  be  admitted  on  the  lecord  or  found  by  the  jury 
in  order  that  exceptions  may  be  taken  and  a  review  had.  In 
determining  whether  a  reservation  is  good,  we  will  look  at  its 
substance  notwithstanding  its  form,  and  if  it  violates  any  of 
these  rules  a  judgment  entered  in  pursuance  of  it  will  be  re- 
versed." It  is  the  safer  course  in  reserving  a  question  to 
observe  its  purpose,  with  the  rules  of  law  in  relation  to  it, 
without  invading  the  province  of  the  jury.  Justice  Fell  has 
plainly  indicated  the  rules  to  be  observed  on  this  point  of  prac- 
tice in  Casey  v.  Paving  Co.,  above  referred  to;  and  has  there 
cited,  and  adequately  presented  the  principles  of  all  the  cases 
on  the  subject. 

It  is  very  evident  that  the  reservation  here  is  bad  both  in 
form  and  substance,  and  for  this  reason  the  judgment  must  be 
reversed  and  a  venire  facias  de  novo  awarded. 


E.   T.    Burrowes   Company,   Appellant,  v.   Cambridge 
Springs   Company. 

Judgment — Opening  judgment — DefavU — Laches, 

Where  a  defendant  has  entered  an  appearance  and  permitted  a  judgment 
to  be  entered  against  him  for  want  of  an  affidavit  of  defense,  he  cannot, 
after  a  delay  of  five  years,  have  the  judgment  opened  on  the  mere  statement 
by  himself  that  "  for  some  unaccountable  oversight  no  affidavit  of  defense 
was  filed." 

Argued  May  17, 1904.  Appeal,  No.  88,  April  T.,  1904,  by 
plaintiff  from  order  of  C.  P.  Crawford  Co.,  Feb.  T.,  1898,  No.  1, 
M.  L.  D.,  to  open  judgment  in  case  of  The  E.  T.  Burrowes 
Company  v.  Cambridge  Springs  Company.  Before  RiOB,  P.  J., 
Bbaveb,  Oblady,  Pobteb,  Mobbison  and  Hbndbbson,  JJ. 
Reversed. 

Rule  to  open  judgment. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  quoted  in  the  opinion  of  the 
Superior  Court. 
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Alfred  Q.  Churchy  for  appellant. — It  has  been  held  that  an 
unexplained  delay  of  eleven  years  (1),  seven  years  (2),  five 
years  (3),  two  years  (4),  seventeen  months  (5),  one  year  (6), 
eleven  months  (7),  will  be  suflScient  to  justify  the  court  in  re- 
fusing the  relief  asked :  (1)  Lytle  v.  Forrest,  175  Pa.  408 ; 
(2)  Reese  v.  Mahoney,  21  Cal.  805 ;  (3)  Bostwick  v.  Perkins, 
4  Ga.  47 ;  (4)  People  v.  Judges,  1  Dougl.  417 ;  (5)  Ammer- 
man  v.  State,  98  Ind.  165 ;  (6)  Sanderson  v.  Dox,  6  Wis.  164; 
(7)  Altman  v.  Gabriel,  9  N.  W.  Repr.  633. 

If  a  party  knows  that  a  judgment  has  been  rendered  against 
him,  he  must  exercise  reasonable  diligence  in  procuring  its  va- 
cation and  his  unexcused  laches  and  delay  will  preclude  him 
from  obtaining  the  relief  sought:  1  Black  on  Judgments, 
§  313 ;  McCormick  v.  Hogan,  48  Md.  404 ;  Wade  v.  DeLeyer, 
40  N.  Y.  Superior  Ct.  541 ;  Nichols  v.  Nichols,  10  Wend.  560. 

If  the  judgment  is  regular  on  its  face  it  will  never  be  opened 
for  the  purpose  of  letting  in  a  purely  technical  defense :  1  Black 
on  Judgments,  §  349 ;  Caldwell  v.  Carter,  153  Pa.  310. 

F.  P.  Ray^  for  appellee. — The  court  will  not  reverse  an  or- 
der opening  a  judgment  where  testimony  has  beeji  submitted 
by  the  defendant  without  any  having  been  submitted  by  the 
plaintiff ;  "  as  on  the  trial  of  the  case  before  a  jury  he  has  a 
full  opportunity  to  meet  the  defense  opposed  to  his  claim : " 
Howie  V.  Lewis,  196  Pa.  558 ;  Heist  v.  Tobias,  182  Pa.  442. 

Opinion  by  Orlady,  J.,  October  17, 1904 : 
On  November  13,  1897,  the  plaintiff  filed  a  mechanic's  lien 
and  two  days  later  issued  thereon  a  sci.  fa.,  returnable  to  the 
first  Monday  of  December  following.  On  November  17, 1897, 
the  attorney  of  defendant  accepted  service  of  the  writ  "to 
have  the  same  force  and  effect  as  if  served  personally."  On 
December  8,  1897,  the  plaintiff  by  attorney  moved  for  judg- 
ment for  want  of  an  affidavit  of  defense,  and  judgment  was 
entered  by  the  prothonotary  for  the  amount  as  liquidated,  to 
wit:  $762.95. 

On  December  17, 1902,  a  rule  was  granted  to  show  cause 
"  to  take  off  the  default  and  strike  off  the  lien  of  the  alleged 
judgment  and  the  lien  of  the  mechanic's  lien  docket."  On  No- 
vember 24, 1902,  leave  was  granted  by  the  court  to  file  a  pr»- 
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oipe  for  a  sci.  fa.  sur  judgment  The  case  was  placed  on  the 
.argument  list,  and  after  a  hearing  the  court,  on  July  6,  1903, 
made  an  order  '*  that  in  case  defendant  confesses  judgment  in 
an  action  of  assumpsit  in  favor  of  the  plaintiff  company  in  a 
sum  equal  to  the  debt  and  interest  on  plaintiff's  claim  as  set 
forth  in  the  mechanic's  lien  within  thii-ty  days  from  date,  the 
rule  in  this  case  is  thereupon  made  absolute,  and  upon  fail- 
ure to  do  so  within  said  time  the  rule  is  discharged."  On 
July  20,  1903,  a  confession  of  judgment  was  tendered  by  the 
president  and  receiver  of  the  defendant  company,  pursuant  to 
a  decree  of  court.  The  plantiff  excepted  and  brings  the  rec- 
ord here  for  review. 

The  case  is  strikingly  barren  of  facts  upon  which  to  consider 
the  appeal.  It  is  conceded  that  the  original  judgment  was  reg- 
ularly entered.  The  lien  as  filed  with  its  bill  of  particulars  is 
not  printed.  The  petition  upon  which  the  rule  to  show  cause 
is  founded  and  the  affidavit  thereto  are  by  and  in  the  name  of 
the  attorney  who  accepted  service  of  the  original  writ.  There 
is  no  defense  in  fact  alleged,  the  sum  involved  being  admitted 
to  be  correct.  The  petition  is  not  presented  on  behalf  of  the 
defendant  company,  its  i^eceiver,  or  by  any  party  to  the  record. 
The  only  reason  for  relief  from  the  judgment  is  that  "  for  some 
unaccountable  oversight  no  affidavit  of  defense  was  filed.  That 
while  the  defendant  does  not  find  fault  with  the  claim  as  ren- 
dered, in  the  judgment  of  deponent  the  claim  filed  is  not  the 
subject  of  a  mechanic's  lien,  and  plaintiffs  ai*e  not  entitled  to 
such  lien,  which  appears  from  an  inspection  of  claim  filed."  No 
cause  for  the  delay  in  making  a  defense  is  given,  either  in  the 
petition  or  in  the  testimony  taken  on  the  rule  to  show  cause. 
The  contract  under  which  the  materials  were  furnished  is  not 
produced,  and  the  receiver  of  the  defendant  company  was  not 
called  as  a  witness.  A  number  of  pertinent  facts  are  stated  in 
the  opinion  of  the  court  and  in  the  appellee's  counter-state- 
ment, but  they  are  not  brought  upon  the  record  and  cannot  be 
considered.  The  proceeding  was  adverae  and  regular  on  its 
face ;  the  defendant  appeared  by  his  attorney  and  a  judgment 
was  entered  for  want  of  an  affida^'it  of  defense,  and  then  the 
case  was  allowed  to  rest  for  five  years.  After  such  an  unusual 
lapse  of  time  a  valid  judgment  should  be  a  finality.  No 
fraud  is  alleged,  or  that  it  was  surreptitiously  obtained. 
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To  strike  off  or  even  open  a  judgment  under  such  circum- 
stances would  make  its  entry  the  beginmng,  instead  of  the 
end,  of  legal  contest.  The  defendant  had  his  day  in  cqurt, 
has  acquiesced  in  the  judgment  for  five  years,  and  has  not 
presented  any  sufficient  reason  for  relieving  him  from  his 
laches  :  Caldwell  v.  Carter,  153  Pa.  310 ;  Lytle  v.  Forrest,  176 
Pa.  408. 

The  assignment  of  error  is  sustained  and  the  judgment  is 
reversed. 


Eddy,  Appellant,  v.  Smiley. 

Judgment — Confessed  judgment— Warrant  of  attomeu — Variance  in  names. 

A  judgment  by  confession  can  only  be  sustained  by  a  warrant  author- 
izing it  at  the  time  and  in  the  manner  and  form  in  which  it  is  entered. 

A  warrant  of  attorney  to  confess  judgment  to  "  The  R.  G.  Eddy  Mar- 
ble and  Granite  Company  of  Meadville/'  will  not  sustain  a  judgment  coDr^ 
feesed  to  R.  G.  Eddy  individually. 

Argued  May  17, 1904.  Appeal,  No.  153,  April  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.  Crawford  Co.,  making  absolute 
rule  to  strike  off  judgment  in  case  of  R.  G.  Eddy  y.  M.  M. 
Smiley.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Por- 
ter, Morrison  and  Henderson,  J  J.    Affirmed. 

Rule  to  strike  off  judgment. 

The  opinion  of  the  Superior  Court  states  the  case. 

JBrrar  asngned  was  the  order  of  the  court 

JB.  Lowry^  of  H.  J.  Hume$  ^  Son^  for  appellant. 

F.  P.  Bay  filed  no  printed  brief. 

Opinion  by  Porter,  J.,  October  17, 1904  : 

Judgment  was  entered  by  confession  against  the  defendant 
in  favor  of  R.  G.  Eddy  individually,  as  the  only  plaintiff.  The 
defendant  presented  a  petition  setting  forth,  among  other 
things :  '*  That  the  contract  or  lease  upon  which  the  judgment 
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had  been  entered  was  not  a  contract  made  by  the  defendant 
with  the  plaintiff/'  and  upon  her  motion  the  judgment  was 
stricken  oflE.  The  record  showed  a  warrant  of  attorney  from 
the  defendant  to  confess  judgment  in  favor  of  ^^  The  R.  G. 
Ekldy  Marble  &  Granite  Company,  of  Meadville/'  and  in  the 
agreement  in  which  that  warrant  was  embodied  the  defendant 
assumed  no  covenants  in  favor  of  any  other  person.  A  judg- 
ment by  confession  can  only  be  sustained  by  a  warrant  author- 
izing it  at  the  time  and  in  the  manner  and  form  in  which  it  is 
entered :  Lytle  v.  Colts,  27  Pa.  193 ;  Summy  v.  Hiestand,  65 
Pa.  800;  Weaver  v.  McDevitt,  21  Pa.  Superior  Ct.  597.  If 
the  present  plaintiff  had  succeeded  to  the  rights  of  the  Marble 
&  Granite  Company,  it  was  still  necessary  to  make  that  com- 
pany the  legal  plaintiff  in  any  judgment  entered  upon  the 
warrant.  The  agreement  between  the  defendant  and  the  Mar- 
ble &  Granite  Company  does  not  it  is  true,  indicate  whether 
the  latter  was  a  partnership  or  a  corporation,  and  the  record  in 
any  action  upon  the  agreement  should  be  made  to  clear  up  that 
uncertainty.  This  plaintiff  cannot  recover  upon  the  written 
agreement  without  in  some  manner  connecting  himself  with 
the  company  with  which  the  defendant  entered  into  covenants: 
Bellas  V.  Hays,  5  S.  &  R.  427 ;  Hopkins  v.  Mehaffy,  11  S.  & 
R.  126 ;  Abrams  v.  Musgrove,  12  Pa.  292. 
The  order  of  the  court  below  is  affirmed. 


Vanderslice  v.  Donner,  Appellant. 

Trespass — Trespass  vi  et  armis — Possession. 

To  sustain  an  action  of  trespass  vi  et  armis  possession  in  the  plaintiff  is 
indispensable,  and  this  is  all  that  is  necessary.  As  against  one  in  actual 
possession,  the  right  of  a  claimant  of  title  out  of  possession  must  be  as- 
serted by  an  action  of  ejectment.  The  possession  set  up,  however,  must 
be  more  than  a  mere  intrusion  on  either  the  actual  or  the  constructive 
possession  of  another. 

Landlord  and  tenant — Possession  by  tenant. 

As  possession  by  a  tenant  is  in  law  possession  by  the  landlord,  it  is  al- 
ways competent  to  show  such  possession  when  the  question  of  possession 
by  the  landlord  b  involved. 
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Appeals — Assignments  of  error— Practice. 

Each  specification  of  error  must  be  self  sustaining  and  embody  every- 
thing necessary  to  its  determination  in  the  appellate  court;  a  mere  refer- 
ence to  a  page  elsewhere,  on  which  some  of  the  essential  matters  relating 
to  the  specification  appear,  is  not  sufficient. 

Practice,  C.  P,— Trial — Evidence — Appeals. 

Where  pertinent  testimony  is  properly  admitted,  no  subsequent  complaint 
touching  its  informal  admission  will  prevail. 
A  party  cannot  complain  of  an  error  which  does  him  no  harm. 

Argued  April  19,  1904.  Appeal,  No.  67,  April  T.,  1904,  by 
defendants,  from  judgment  of  C.  P.  Washington  Co.,  Feb.  T., 
1902,  No.  73,  on  verdict  for  plaintiflf  in  case  of  George  Van- 
derslice  v.  Frank  Donner  et  al.  Before  RiOB,  P.  J.,  Beaveb, 
Oblady,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
AflBrmed. 

Trespass  for  forceable  entry  and  the  removing  of  a  building. 
Before  Taylor,  J. 

At  the  trial  it  appeared  that  plaintiff  claimed  title  to  a  lot, 
No.  143,  in  block  No.  37,  in  the  DeHass  plan  of  lots  in  West 
Cohimbia.  Plaintiff  claimed  title  to  a  portion  of  the  property 
in  dispute  by  a  deed  and  to  the  remainder  by  adverse  posses- 
sion.    The  defendants  claimed  title  by  adverse  possession. 

Plaintiff  offered  in  evidence  the  lease  from  George  Van- 
derslice  to  Robert  Behanna ;  and  also  lease  from  George  Van- 
derslice  to  John  Behanna,  the  latter  being  a  lease  of  lot  143 
for  one  month  from  September  28,  1901.  The  purpose  is 
to  show  the  length  of  the  tenancy  of  John  Behanna. 

Mr.  Birch:  Objected  to  as  incompetent  and  irrelevant;  no 
difference  how  long  he  was  a  tenant.  Certainly  length  of  ten- 
ancy, if  they  were  in  possession  at  that  time,  does  not  make 
any  difference,  whether  it  was  before  or  after.  We  are  not 
claiming  under  any  ownership  or  title  of  the  Behannas. 

Mr.  Irwin :  Oh,  it  is  to  meet  the  question  that  was  raised 
by  the  counsel  on  the  other  side. 

The  Court :  Objection  overruled  and  offer  admitted,  and  on 
request  of  defendants  exception  allowed  and  sealed.  [1] 

Plaintiff's  wife  was  asked  this  question : 

Now  in  addition  to  the  lots  that  are  named  in  the  deed  to 
your  husband  did  you  take  possession  of  any  other  lots  there? 
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Objected  to  as  incompetent  and  irrelevant ;  what  they  took 
under  this  deed  is  set  forth  in  the  deed  itself. 
The  Court :  They  are  going  outside  of  that  now- 
Objected  to  as  incompetent  and  irrelevant  to  show  any  title 
in  James  to  these  lots — what  they  did. 

The  Court :  Well,  where  a  party  claims  title  to  real  estate 
that  way,  he  is  entitled  to  introduce  any  evidence  tending  to 
show  what  is  necessary  under  the  law  to  establish  a  title  by 
such  right.  It  is  for  the  court  to  say  in  the  end  whether  or 
not  the  testimony  comes  up  to  what  is  required  by  the  law, 
whether  it  is  open,  notorious,  continued  and  uninterrupted ; 
and  unless  the  evidence  offered  in  support  of  a  title  of  that 
kind  comes  up  to  the  legal  i*equirements,  then  it  cannot  be  con- 
sidered ;  it  is  for  the  court  to  say  it  cannot  go  to  the  jury ; 
that  is,  if  there  is  any  break  in  the  chain  of  title  during  the 
time  that  the  statute  is  supposed  to  run  and  establish  a  title. 
You  can  ask  this  witness  anything  that  relates  to  a  claim  of 
title  here  in  you  to  these  lots,  claiming  by  adverse  possession. 
Objection  overruled,  offer  admitted  and  on  request  of  defend- 
ant, exception  allowed  and  sealed.  [2] 

The  court  charged  in  part  as  follows : 

[So  that,  after  the  lapse  of  nearly  eighty-five,  ninety  or  one 
hundred  years,  you,  gentlemen,  are  called  upon  through  the 
medium  of  a  court  trial,  to  determine  who  had  the  right  of 
possession  at  the  date  of  the  trespass  alleged  on  lot  No.  143  in 
block  37  of  this  DeHass  plan.  There  are  two  parties  here 
claiming  to  be  entitled  to  possession  of  this  lot  because  they 
each  claim  to  own  it ;  one  is  Mr.  Vanderslice,  the  plaintiff,  and 
the  other  is  Mr.  Van  Pelt,  the  defendant ;  and  they  claim  each 
to  occupy  it  through  different  sources  of  title  after  it  is  out  of 
Mr.  Budd  or  Mr.  DeHass  down,  and  they  are  opposed  to  each 
other.  The  way  the  question  comes  here  for  your  determina- 
tion is  by  the  plaintiff's  claiming  that  under  a  deed  he  obtained 
in  1901  he  took  possession  of  this  property  under  his  predeces- 
sors in  title,  and  that  the  defendants  who  took  a  deed  from 
their  predecessors  in  title  in  1901  (Mr.  Huggins),  came  along 
and  ousted  him  out  of  the  possession  he  had  under  his  deed. 
Now,  gentlemen,  under  this  action  here  it  is  an  important  mat- 
ter for  you  to  determine  who  was  in  possession  there  first  in 
Vol.  xxvi— 21 
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1901,  because  this  is  an  action  of  trespass  in  which  the  plaintiff 
seeks  to  recover  damages  he  alleges  he  had  sustained  by  reason 
of  being  forcibly  ousted  of  the  possession  he  claimed  that  he 
was  entitled  to  maintain  because  he  had  a  title  to  the  property 
and  he  claims  he  was  ousted  of  that  possession  by  the  defend- 
ant through  his  agents  coming  there  and  removing  from  lot 
143  a  building  and  storeroom  that  he  had  erected  thereon  and 
was  in  possession  of.  Now,  gentlemen,  if  it  should  turn  out  in 
the  end  that  Mr.  Vanderslice  was  in  possession  first  under  a 
bona  fide  claim  of  title  and  the  other  parties  claimed  that  they 
had  title  too,  they  would  have  no  right  to  eject  him  in  this 
way  providing  he  was  in  there  first,  because  if  he  had  a  deed 
for  the  lot  that  was  considered  good,  that  gave  him  the  right 
of  possession  if  he  assumed  manual  control  or  possession  of  it 
in  the  first  instance.  Whether  or  not  he  had  that  right  we 
shall  see  when  we  come  to  the  question  of  title  to  be  discussed 
later  on.  If  he  were  in  there  first  under  that  title,  then  the  de- 
fendants, although  they  had  title  too  or  claimed  to  have  title, 
could  not  dispossess  him  by  way  of  a  trespass  and  damage,  and 
if  they  did  dispossess  him  and  it  turns  out  that  he  had  the  real 
right  of  possession  and  title  as  well,  and  that  the  defendants 
had  not,  why  then  they  are  liable  to  compensate  him  for  any 
damages  that  he  sustained  by  reason  of  being  put  out  by  the 
defendants  as  he  claims  he  was.]  [4] 

[If  you  find,  however,  that  the  right  of  possession  and  the 
actual  possession  is  not  in  Mr.  Vanderslice  and  that  he  was  a 
trespasser,  then  your  verdict  would  simply  be  for  the  defend- 
ant] [5] 

Verdict  and  judgment  for  plaintiff  for  $50.00  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence  quoting  the 
bill  of  exceptions  ;  (4-10)  various  portions  of  charge. 

T.  F.  Birchj  for  appellants,  cited :  Zell  v.  Ream,  31  Pa.  804. 

a.  W.  Irwin^  for  appellee. 

Opinion  by  Smith,  J.,  October  17, 1904  : 

As  to  the  land  here  in  controverey,  while  the  contentions  of 
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ihe  parties  relate  to  both  possession  and  title,  the  verdict  is 
conclusive  only  of  the  plaintiff's  possession  when  the  trespass 
was  committed.  Such  possession  was  indispensable  to  sustain 
the  action,  and  this  was  all  that  was  necessary.  As  against 
one  in  actual  possession,  the  right  of  a  claimant  of  title,  out  of 
possession,  must  be  asserted  by  an  action  of  ejectment.  The 
possession  set  up,  however,  must  be  more  than  a  mere  intru* 
sion  on  either  the  actual  or  the  constructive  possession  of  an- 
otl^er.  Here  the  defendants  alleged  a  possession  previous  to 
that  asserted  by  the  plaintiff,  and  the  evidence  of  each  party 
was  directed  to  proof  of  both  title  and  prior  possession.  What- 
ever the  proof  of  title  by  either,  the  jury  found  for  the  plain- 
tiff on  the  question  of  prior  possession,  and  this  was  suffix 
cient. 

The  specifications  of  error  must  be  overruled.  As  to  the 
first,  since  possession  by  a  tenant  is  in  law  possession  by  the 
landlord,  it  is  always  competent  to  show  such  possession  when 
the  question  of  possession  by  the  landlord  is  involved.  The 
evidence  of  the  witness  to  which  the  second  relates  is  not 
quoted  as  required  by  our  rules,  nor  is  its  character  or  extent 
given ;  an  intermediate  part  only  appears  on  the  page  indicated. 
Orderly  practice  and  the  record  of  the  case  remaining  in  this 
court  require  that  this  rule  be  observed.  Each  specification 
must  be  self-sustaining,  and  embody  every  thing  necessary  to  its 
determination  here ;  a  mere  reference  to  the  page,  elsewhere, 
on  which  some  of  the  essential  matters  of  the  point  appear,  is 
not  sufficient.  As  to  the  third,  the  testimony  of  the  witness 
showed  nothing  that  had  not  already  been  brought  out  by  the 
appellant  on  cross-examination ;  this  being  merely  that  the  land 
had  been  held  by  the  husband  of  the  witness  "  just  the  same 
as  Mr.  James,"  the  preceding  occupant,  had  held  it.  Further- 
more, in  the  charge,  everything  relating  to  the  title  derived 
from  Mr.  James  was  eliminated,  and  the  plaintiff's  claim  of 
title,  apart  from  the  statute  of  limitations,  confined  to  that  de- 
rived from  Mrs.  Winnett.  Hence  the  admission  of  the  evi- 
dence, even  if  erroneous,  could  not  have  prejudiced  the  de- 
fendants. Where  pertinent  testimony  is  properly  admitted,  no 
subsequent  complaint  touching  its  informal  admission  will 
prevail :  Collins  v.  Houston,  138  Pa.  481 ;  Spotts  v.  Spotts,  4 
Pa.  Superior  Ct.  448.     While  the  testimony  is  voluminous, 
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involving  extensive  examination,  its  legal  effect,  in  review,  may 
be  thus  briefly  summarized. 

As  to  the  specifications  relating  to  the  charge,  if  the  court 
erred  at  all  it  was  in  occasional  intimations  that  the  plaintiff, 
in  order  to  recover,  must  show  both  possession  and  a  right  of 
possession.  But  the  defendant  cannot  complain  of  this,  since 
any  effect  that  it  may  have  had  must  have  operated  in  his 
favor.  As  a  whole,  the  charge  correctly  defined  the  matters 
essential  to  maintain  the  issue  on  each  side,  and  the  character 
of  the  evidence  by  which  these  were  to  be  established.  The 
issue  involved  questions  of  fact,  which,  under  the  evidence, 
could  be  determined  only  by  the  jury.  These  were  submitted 
with  instructions  that  clearly  presented  tiie  matters  to  be  con- 
sidered, and  left  nothing  for  the  appellant  to  complain  oL 

Judgment  affirmed. 


Donnan  v.  Pennsylvania  Torpedo  Company,  Appellant. 

Negligence — Oil  well — Torpedo  explosion — Damages — Evidence, 
Where  a  torpedo  company  undertakes  to  discharge  a  torpedo  in  oil  sand 
some  distance  below  the  bottom  of  an  oil  well  it  is  bound  to  bring  to  the 
performance  of  the  work  the  exercise  of  the  ordinary  skill  and  care  of  the 
business  and  avail  itself  of  the  usual  appliances  to  guard  against  injury  to 
the  property  with  which  it  deals.  If  the  agent  of  the  company  fails  to  use 
the  proper  appliances  and  does  not  observe  ordinary  skill,  and  the  torpedo 
is  exploded  in  the  well  itself  far  above  the  point  where  the  explosion  was 
intended  to  occur,  the  company  will  be  liable  for  the  destruction  of  the 
well. 

In  such  a  case  the  court  commits  no  error  in  charging  on  the  measure  of 
damages  as  follows:  "  If  the  damage  could  be  repaired,  then  the  measure  of 
damages  would  be  the  cost  of  that  repair.  But  if  the  cost  of  the  repair 
would  be  more  than  the  value  of  the  property,  or  if  a  new  well  could  be 
drilled  more  cheaply  than  this  one  could  be  repaired  or  cleaned  out,  then 
of  course  the  party  should  not  estimate  his  damages  by  the  more  expensive 
method;  he  should  take  that  which  is  cheapest.  If  it  is  cheaper  to  drill 
a  new  well  he  should  do  that.  If  ib  is  cheaper  to  abandon  the  well  alto- 
gether then  he  should  abandon  it,  and  then  would  be  entitled  to  charge  the 
party  only  with  the  market  price,  ^iriiat  it  was  worth  in  the  market.  If  it 
was  utterly  destroyed,  or  destroyed  so  that  a  repair  would  cost  more  than 
the  dig(ang  of  a  new  well  and  the  digging  of  a  new  well  would  cost  more 
than  it  would  be  worth,  then  neither  of  these  things  should  be  done,  and  it 
would  oome  back  to  the  question  of  the  value  of  the  well." 
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In  such  a  case  the  jury  may  properly  take  into  consideration,  in  estimat- 
ing the  damages,  that  the  well  in  question  was  run  as  one  of  a  system  of 
small  wells,  and  also  that  the  usual  and  ordinary  result  of  shooting  Weils 
in  that  particular  field,  which  had  never  been  shot  before,  was  to  increase 
the  production,  and  that  this  quality  increased  the  market  value  of  such 
wells. 

Argued  May  4, 1904.  Appeal,  No.  96,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co., 
May  T.,  1902,  No.  49,  on  verdict  for  plaintiff  in  case  of  John  W. 
Donnan  et  al.  v.  Pennsylvania  Torpedo  Company.  Before 
RiCB,  P.  J.,  Bbayeb,  Oelady,  Smith,  Pobtbr,  Mobbison 
and  Hendbbson,  J  J.    Afi&rmed. 

Trespass  to  recover  damages  for  the  destruction  of  an  oil 
well  by  the  explosion  of  a  torpedo.     Before  McClung,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

When  Joseph  W.  Hamilton,  a  witness  for  plaintiff,  was  on 
the  stand,  he  was  asked  this  question : 

Q.  As  a  general  result  of  shooting  in  that  field,  were  the 
wells  improved  in  their  production  ? 

Objected  to  as  incompetent  and  irrelevant. 

The  Court :  With  a  view  to  leading  up  to  the  question  of 
market  value,  we  will  allow  that  question. 

Objection  overruled. 

To  which  ruling  counsel  for  defendant  request  an  exception. 

Exception  allowed  and  bill  sealed.  [1] 

Question  read. 

A.  Yes  sir,  greatly. 

F.  M.  Rodgers  was  questioned  as  follows : 

Q.  What  was  the  value  of  this  well,  taking  into  consider- 
ation the  operation  of  this  well  in  conjunction  with  the  other 
wells  of  this  company? 

Objected  to  as  incompetent  and  irrelevant  and  as  not  the 
proper  measure  of  damages. 

Objection  overruled  and  Wll  sealed.  [2] 

A.  Well,  from  what  I  have  heard  here  in  the  testimony,  I 
would  think  that  well  ought  to  be  worth  three  or  four  thousand 
dollars,  if  I  owned  the  other  wells  there  and  it  would  not  cost 
scarcely  any  more  to  pump  it,  and  from  what  shooting  I  have 
done  in  that  field,  I  am  satisfied  if  the  well  was  doing  three 
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quarters  of  a  barrel  at  that  time,  it  probably  might  have  made 
a  five-barrel  well.  On  the  other  hand,  the  well  would  not  be 
worth  very  much  if  he  only  had  just  the  one  well.  If  we  were 
just  considering  the  one  well,  it  would  not  justify  me  at  all 
hardly  then. 

The  court  charged  in  part  as  follows : 

[But  if  you  find  these  propositions  both  in  favor  of  the  plain- 
tiffs, then  the  defendant  would  be  liable  for  damages,  and  you 
come  to  that  question.  In  this  case  the  ordinary  rule  does  not 
very  well  apply,  or  rather,  is  not  very  easily  applied.  Of  course, 
if  the  damage  could  be  repaired,  then  the  measure  of  damages 
would  be  the  cost  of  that  repair.  But  if  the  cost  of  the  repair 
would  be  more  than  the  value  of  the  property,  or  if  a  new  well 
could  be  drilled  more  cheaply  than  this  one  could  be  repaired  or 
cleaned  out,  then  of  course  the  party  should  not  estimate  his  dam- 
ages by  the  more  expensive  method ;  he  should  take  that  which  is 
the  cheapest.  If  it  is  cheaper  to  drill  a  new  well,  he  should  do 
that.  If  it  is  cheaper  to  abandon  the  well  altogether  then  he 
should  abandon  it,  and  would  then  be  entitled  to  charge  the 
party  only  with  the  market  price — what  it  was  worth  in  the 
market.  So  that  if  you  choose  between  these  different  methods, 
you  will  take  the  cheapest  one ;  and  perhaps  it  is  pretty  evident 
to  you,  under  the  testimony,  that  the  cheapest  one  is  the  value  of 
the  well.  If  it  was  utterly  destroyed,  or  destroyed  so  that  the 
repair  would  cost  more  than  the  digging  of  a  new  well  and  the 
digging  of  a  new  well  would  cost  more  than  it  would  be  worth, 
then  neither  of  those  things  should  be  done,  and  it  would  come 
back  to  the  question  of  the  value  of  the  well.  The  ordinary 
value  would  be  the  market  value  at  that  time.  But,  however,  it 
is  conceded  that  a  small  well  like  this  could  not  be  sold  by  itself ; 
that  is,  if  you  impose  upon  it  the  entire  cost  of  operating  it,  it 
would  have  no  value  at  all.  It  does  not  follow  from  this,  however, 
that  it  can  be  negligently  destroyed  and  the  party  not  be  respon- 
sible for  anything  to  the  one  who  owns  it.  If  it  has  a  value  as  a 
part  of  a  system,  then  that  is  the  value  upon  which  you  should 
estimate  the  damages  here.  It  is  said  that  there  are  perhaps  from 
half  dozen  to  a  dozen  wells  here  that  are  operated  together,  and 
that  thus  the  expense  is  divided  up  between  them,  and  that  while 
no  one  would  be  worth  anything  to  operate  by  itself,  perhaps,  that 
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taken  all  together  they  are  valuable,  and  that  practically  the 
market  value  of  this  well,  if  it  has  one,  would  be  the  amount 
that  it  diminished  the  value  of  this  entire  system  by  being  de- 
stroyed.]  [3] 

[Now,  in  determining  that,  you  are  not  bound  to  take  it  just 
as  it  was.  It  might  not  have  been  producing  anything  at  all  and 
yet  have  had  a  value.  If  it  was  likely  to  produce  with  the  expen- 
diture of  a  small  amount  of  money  on  it,  as  for  instance  by  torpedo- 
ing it,  then  it  might  well  have  a  value.  But  it  is  only  the  market 
value ;  it  is  only  the  value  of  that  hole  in  the  ground  with  the 
chance  that  it  will  produce  by  the  expenditure  of  a  small  amount 
of  money.  Of  course,  you  cannot  speculate  as  to  damages,  and 
yet  these  chances  have  a  value.  When  a  man  gets  the  privilege 
of  drilling  an  oil  well,  he  has  only  a'chance  of  getting  oil,  and  an 
oil  well  that  may  be  down  a  thousand  or  fifteen  hundred  feet  may 
be  worth  nothing  unless  he  gets  oil,  and  there  is  nothing  but 
the  chance,  and  yet  a  party  in  a  reasonably  good  oil  region 
would  pay  something  for  the  work  that  has  been  done  and  tak- 
ing into  account  the  chance  that  there  is  of  getting  oil  there. 
And  in  this  case  if  there  was  a  chance  that  the  torpedoing  of  this 
well,  that  is,  a  reasonable  prospect,  I  mean,  by  a  chance, — if 
there  was  a  reasonable  prospect  that  oil  woiild  be  obtained,  that 
would  probably  give  it  some  value.  You  could  not,  however, 
estimate  that  value  upon  the  assumption  that  the  best  chance 
was  to  happen ;  and  that  would  seem  to  me  to  be  the  way  that 
some  of  the  witnesses  here  estimated  the  value  of  this  well. 
They  assumed  tliat  a  certain  amount  would  be  produced  when 
it  was  torpedoed,  and  that  is  probably  the  highest  amount  that 
they  hoped  for.  Now,  that  would  not  fix  the  value  of  it;  be- 
cause it  might  not  be  increased  at  all,  and  it  would  not  do  to 
estimate  it  upon  the  assumption  that  that  highest  amount  would 
be  produced.  You,  I  think,  catch  the  idea,  that  you  are  simply 
buying  the  prospect  of  getting  oil  by  the  torpedoing  there,  and 
that  is  the  only  thing  that  adds  to  the  actual  production  at  the 
time.  This  consideration  would  probably  reduce,  and  possibly 
reduce  very  considerably,  the  estimates  that  have  been  made 
here,  because,  so  far  as  the  witnesses  testified,  I  understood 
them  to  be  estimating  upon  the  assumption  that  what  they 
thought  might  be  produced  by  torpedoing  would  actually  be 
produced,  and  that  then  the  well  would  be  worth  that  much. 
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At  the  time  this  well  was  destroyed  no  one  knew  how  mueh 
the  increase  woald  be,  and  there  wns  nothing  but  the  chance 
or  prospect  of  the  increase  to  add  to  the  value  indicated  then 
by  the  existing  production.]  [4] 

Defendant  presented  this  point : 

Counsel  for  defendant  respectfully  ask  the  court  to  charge 
the  jury  that  under  all  the  evidence  in  the  cause  their  verdict 
should  be  for  defendant.     Answer :  Refused.     [5} 

Verdict  and  judgment  for  plaintiff  for  f  1,000.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  rulings  one  vidence,  quoting  the 
bill  of  exceptions ;  (3,  5)  above  instructions,  quoting  thero. 

William  E.  Schoyer^  with  him  Schoyer  ^  Hunter^  for  appel- 
lant.— The  court  allowed  the  jury  to  determine  whether  the 
shooter  was  negligent  or  not  in  not  ascertaining  from  his  reel 
whether  or  not  the  torpedo  was  at  the  bottom.  In  this  we 
submit  there  was  error :  Philadelphia  &  Reading  R.  R.  Co.  v. 
Hummell,  44  Pa.  375 ;  Zahniser  v.  Penna.  Torpedo  Co.,  190 
Pa.  350. 

The  court  below  charged  the  jury  that  this  well  had  value 
because  it  was  run  as  one  of  a  system  of  wells  and  that  the 
jury  should  take  this  fact  into  consideration  in  estimating  the 
damages.     In  so  charging  we  think  the  court  erred. 

The  damages  in  this  action  are  to  be  determined  as  if  the 
suit  had  been  brought  for  breach  of  the  contract ;  and  in  a 
suit  on  the  contract  the  plaintiff  will  be  limited  to  such  dam- 
ages as  were  in  the  contemplation  of  the  parties  at  the  time 
the  contract  was  entered  into :  Webster  v.  Woolford,  81  Md. 

329  (82  Atl.  Repr.  319)  ;  Hadley  r.  Baxendale,  9  Ex.  341  ; 
Fleming  v.  Beck,  48  Pa.  309 ;  Fergusson  v.  Telegraph  Co., 
178  Pa.  377. 

The  court  below  erred  in  charging  that  the  chance  of  in- 
creased production  as  the  result  of  a  shot  should  be  taken  into 
consideration  in  estimating  damages :  Blagden  v.  Thompson, 
23  Oreg.  239  (81  Pac.  Repr.  647). 

A.  C,  Spindler^  of  Spindler  ^  Kieman^  for  appellee. — When- 
ever there  is  a  conflict  of  testimony,  or,  for  any  cause,  there  is 
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a  reasonable  doubt  as  to  the  facts,  or  as  to  the  inferences  to  be 
drawn  from  them,  negligence,  is  always  a  question  for  the  jury: 
Graham  v.  Phila.,  19  Pa.  Superior  Ct.  292 ;  Howett  v.  Phila., 
Wil.  &  Bait.  R.  R.  Co.,  166  Pa.  607. 

Opinion  by  Poetbb,  J.,  October  17, 1904 : 

The  plaintiffs  were  owners  of  a  well  which  for  a  number  of 
years  had  been  producing  oil ;  they  determined  to  attempt  to 
increase  the  production  and  made  a  contract  with  the  defend- 
ant company  to  discharge  a  torpedo  in  tlie  oil  sand  at  a  distance 
of  twentynseven  feet  from  the  bottom  of  the  well,  which  was 
1,858  feet  deep.  The  defendant  company  sent  one  of  its  em- 
ployees who  fired  a  shot  in  the  well,  which  resulted  in  its  total 
destruction.  The  fact  that  the  well  was  ruined  by  the  discharg- 
ing of  the  torpedo  would  not,  of  itself,  entitle  Uie  plaintiff  to 
recover,  but  that  is  not  this  case.  The  fact  that  the  well  was 
1,858  feet  deep  and  that  tiie  defendants  had  been  instructed  to 
fire  the  torpedo  at  the  distance  of  twentynseven  feet  from  ihe 
bottom  was  not  disputed.  The  well  was  cased  for  a  distance 
of  1,700  feet  or  about  160  feet  from  the  bottom.  The  plaintiffs 
called  two  witnesses  who  testified  that  when  the  shot  was  fired 
the  casing  in  the  well  jumped  up  two  feet  and  remained  there, 
settling  back  about  six  inches  during  the  night,  and  there  was 
other  evidence  in  the  case  which  if  believed  clearly  established 
that  this  could  only  have  resulted  from  a  shot  fired  in  the  cas- 
ing, and  over  100  feet  above  the  point  where  the  torpedo  ought 
to  have  been  discharged.  When  the  casing  was  drawn  from 
the  well  it  was  found  that  it  had  been  shot  entirely  off  at  a  depth 
of  1,035  feet,  and  the  remainder  of  the  casing,  over  600  feet, 
remained  in  the  well,  from  which  it  could  not  be  removed. 
The  well  was  completely  obstructed  at  the  depth  of  1,035  feet, 
could  not  be  cleaned  out  and  was  useless.  The  section  of  the 
casing  which  had  been  in  the  well  at  a  depth  of  1,035  feet  was 
offered  in  evidence,  and  the  testimony  of  expert  witnesses  as 
to  what  could  have  produced  the  condition,  in  which  it  then 
was,  was  conflicting,  but  there  was  evidence  which  would  have 
justified  a  finding  that  this  c(mdition  could  only  have  been  pro- 
duced by  a  shot  fired  at  that  particular  point.  The  court  could 
not,  under  the  evidence,  determine  as  matter  of  law  that  the 
plaintiffs  had  not  satisfactorily  established  the  fact  that  the 
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shot  had  been  fired  in  the  casing,  at  the  depth  of  1,035  feet,  and 
that  a  shot  fired  at  that  point  necessarily  meant  the  destruction 
of  the  well.  The  operation  was,  what  is  known  as  a  line  shot, 
the  torpedo  being  suspended  by  a  wire,  the  purpose  being  to 
hold  it  in  the  position  at  which  it  was  intended  to  be  discharged. 
There  was  no  accidental  explosion ;  the  employee  of  the  defend- 
ant company  intentionally  released  the  appliance  which  fired 
the  shot,  and  the  explosion  occurred  at  the  time  he  endeavored 
to  bring  it  about  The  plaintiff  offered  evidence  to  the  effect 
that  the  exercise  of  ordinary  skill  and  care  required  that  the 
lower  end  of  the  anchor,  a  slender,  tin  tube  twenty-seven  feet 
long  extending  down  from  the  torpedo,  should  have  been  pro- 
tected by  a  cap  or  plug  so  as  to  present  a  rounded  end  which 
would  not  catch  in  the  joints  of  the  casing,  and  that  the  oper- 
ator should  have  known  how  much  line  was  on  his  reel  and 
have  observed  the  amount  of  line  which  had  passed  from  the 
reel  into  the  well,  so  as  to  enable  him  to  determine  when  the 
torpedo  was  somewhere  near  the  bottom,  and  that  the  agent  of 
the  defendant  who  did  this  work  had  neglected  these  precau- 
tions. The  defendant  company  having  undertaken  to  do  this 
work  was  bound  to  bring  to  its  performance  the  exercise  of  the 
ordinary  skill  and  care  of  the  business,  and  avail  itself  of  the 
usual  appliances  to  guard  against  injuiy  to  the  property  with 
which  it  dealt.  The  means  which  it  is  alleged  the  agent  of  the 
defendant  company  neglected  were  intended  to  prevent  the 
very  thing  which  seems  to  have  occurred  in  this  case,  the  firing 
of  a  shot  in  the  casing,  and  far  above  the  point  where  the  ex- 
plosion is  intended  to  occur.  The  court  below  was  clearly 
right  in  sending  this  case  to  the  jury ;  the  question  of  the  neg- 
ligence of  the  defendant  was  submitted  under  proper  instruc- 
tions, and  the  specifications  of  error  which  relate  to  that  branch 
of  the  case  are  without  merit. 

The  remaining  assignments  of  error  relate  to  the  instructions 
as  to  the  measure  of  damages,  and  the  admission  of  evidence 
in  accordance  with  the  views  of  the  court  below  embodied  in 
such  instructions.  The  jury  were  instructed  that  the  plaintiffs 
could  not  estimate  their  damages  by  the  more  expensive 
method,  they  must  take  that  which  was  cheapest.  *^  If  the  dam- 
age could  be  repaired,  then  the  measure  of  damages  would  be 
the  cost  of  that  repair.    But  if  the  cost  of  the  repair  would  be 
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more  than  the  value  of  the  property,  or  if  a  new  well  could  be 
drilled  more  cheaply  than  this  one  could  be  repaired  or  cleaned 
out,  then  of  course  the  party  should  not  estimate  his  damages  by 
the  more  expensive  method  ;  he  should  take  that  which  is  cheap- 
est. If  it  is  cheaper  to  drill  a  new  well  he  should  do  that 
If  it  is  cheaper  to  abandon  the  well  altogether  then  he  should 
abandon  it,  and  then  would  be  entitled  to  charge  the  party  only 
with  the  market  price,  what  it  was  worth  in  the  market  ...  If 
it  was  utterly  destroyed,  or  destroyed  so  that  a  repair  would  cost 
more  than  the  digging  of  a  new  well  and  the  digging  of  a  new 
well  would  cost  more  than  it  would  be  worth,  then  neither  of 
those  things  should  be  done,  and  it  would  come  back  to  the 
question  of  the  value  of  the  well.  The  ordinary  value  would  be 
the  market  value  at  that  time.''  This  instruction  as  to  the  meas- 
ure of  damages  was  clear,  full  and  accurate :  Hoffman  v.  Mill 
Creek  Coal  Company,  16  Pa.  Superior  Ct  631.  The  instruc- 
tions of  the  court  as  to  the  elements  which  the  jury  were  to  con- 
sider in  determining  the  value  of  the  well  were  free  from  error. 
The  value  of  an  oil  well  necessarily  depends  upon  the  amount  of 
oil  produced  and  the  expense  involved  in  obtaining  it  Ordi- 
nary business  sense  suggests  and  the  testimony  in  this  case 
clearly  established  that  a  small  oil  well  can  be  more  economically 
operated  and  is,  therefore,  more  valuable  when  it  can  be  operated 
in  connection  with  other  wells  of  the  same  character.  These 
defendants  are  presumed  to  have  known  the  usual  and  ordinary 
manner  of  carrying  on  the  business  of  which  their  own  occupa- 
tion was  merely  a  branch.  The  testimony  in  this  case  estab- 
lished that  the  usual  and  ordinary  method  of  operating  small 
oil  wells  was  not  to  employ  a  separate  crew  for  each  well,  but 
to  group  them  and  have  the  same  men  attend  to  a  number  of 
wells.  The  defendants  had  torpedoed  other  wells  for  these 
same  plaintiffs,  and  they  knew  that  this  particular  well  was 
known  as  "  Stotler  Well  No.  8,"  which  clearly  indicated  that 
there  were  other  wells  on  the  same  lease.  The  value  of  prop- 
erty is  to  be  determined  in  view  of  all  the  uses  to  which  it  may 
reasonably  be  devoted,  and  the  various  manners  in  which  it  may 
be  operated.  The  defendant  was  bound  to  take  notice  of  the 
injury  which  would  result  to  plaintiffs'  property,  as  then  oper- 
ated, in  consequence  of  a  failure  to  employ  reasonable  skill  in 
the  performance  of  their  contract :  Erie  City  Iron  Works  v. 
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Barber,  102  Pa.  156  ;  Pittsburg  Coal  Company  v.  Foster,  69  Pa. 
865.  The  well  in  question  had  been  operated  for  a  number  of 
years  and  its  production  had  considerably  decreased.  There 
was  no  error  in  the  admission  of  evidence  which  tended  to  es- 
tablish that  the  usual  and  ordinary  result  of  shooting  wells  of 
that  character  in  that  particular  field,  which  had  never  been 
shot  before,  was  to  increase  the  production,  and  that  this  qual- 
ity increased  the  market  value  of  such  wells.  There  is  no  ab- 
solute certainty  of  obtaining  oil  in  any  given  field,  but  a  par- 
ticular piece  of  land  may  be  so  located  that,  though  unexplored, 
the  right  to  explore  it  for  oil  may  be  very  valuaUe.  A  partio- 
ular  well  may  never  have  been  shot  and  there  is  no  absolute 
certainty  that  the  explosion  of  a  torpedo  would  increase  its 
production,  but  the  peculiarities  of  the  field  in  which  it  is  lo- 
cated* and  the  experience  of  similar  operations  may  be  such  that 
the  opportunity  to  increase  the  production  by  shooting  the  well 
may  give  to  the  property  an  increased  value.  The  learned  judge 
of  the  court  below  carefully  guarded  against  the  allowance 
of  any  speculative  damages,  and  warned  the  jury  that  they  must 
not  assume  that  the  production  of  such  a  well  would  be  increased 
by  torpedoing ;  that  all  that  they  were  to  consider  was  Uie  ex- 
tent, if  any,  to  which  the  actual  market  value  of  the  well  was 
affected  by  the  fact  that  there  was  a  reasonable  prospect  of  in- 
creasing the  production  by  torpedoing.  The  argument  that 
the  defendants  ought  only  to  be  held  liable  for  the  value  of 
the  property  as  ascertained  from  its  production  at  the  time 
they  made  their  contract  is  not  well  founded.  The  defendants 
certainly  had  knowledge  of  the  fact  that  the  plaintiffs  believed 
the  production  of  this  property  would  be  increased  by  shooting 
the  well,  that  was  the  very  object  of  the  contract  into  which 
they  entered.  They  were  liable  only  for  the  value  of  the  prc^ 
erty  which  they  destroyed,  but  in  determining  that  value  the 
advantages  peculiar  to  the  property,  and  the  opportunity  to  in- 
crease its  productiveness,  if  such  existed,  must  be  taken  into 
consideration  :  Adams  Express  Company  v.  Egbert,  86  Pa.  860. 
The  judgment  is  afi&rmed. 
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La  Porte  Borough. 

Boroughs— Incorporation — Grand  jury — Quarter  sessions— Ad  of  May  29, 
1889,  P.  L.  39^Statutes— Repeal. 

The  Act  of  June  26,  1895,  P.  L.  389  repeab  so  much  of  the  Act  of  May  29, 
1889,  P.  L.  393  relating  to  "  the  division  of  boroughs  and  the  erection  of 
new  boroughs  as  provides  for  the  concurrence  of  the  grand  jury  of  the  county 
before  any  decree  of  incorporation  can  be  legally  made. 

Boroughs — Incorporation — Filing  petition — Correction  of  mistake. 

Where,  in  a  county  in  which  the  same  person  b  clerk  of  the  court  of  quar- 
ter sessions,  and  the  prothonotary  of  the  court  of  common  pleas,  the  court 
inadvertently  directs  a  petition  for  the  incorporation  of  a  borough  to  be 
filed  in  the  office  of  the  prothonotary  instead  of  in  office  of  the  clerk  of 
the  quarter  sessions,  the  mistake  may  be  subsequently  corrected  by  the 
court,  if  it  appears  that  no  one  has  been  mislead  or  injured  by  it. 

Boroughs — Division  of  borough — Name-^ounty  seat. 

Where  a  borouf^  in  which  the  county  seat  is  situated  is  divided  into  two 
boroughs,  the  new  borough  in  which  the  county  buildings  are  situated  may 
receive  another  and  different  name  from  the  original  borough. 

Boroughs — Discretion  of  court — Review. 

The  appellate  court  will  not  reverse  an  order  of  the  court  of  quarter  ses- 
sions incorporating  a  borough  unless  there  is  a  manifest  abuse  of  legal  dis- 
creticm  by  that  court. 

Boroughs — Incorporation — Signatures — Act  of  June  2, 1871. 

The  signing  of  an  application  for  the  incorporation  of  a  borough  within 
the  three  months  immediately  proceeding  its  presentation  to  the  court,  as 
provided  by  the  Act  of  June  2,  1871,  P.  L.  283,  is  a  jurisdictional  fact  which 
must  be  affirmatively  stated  in  the  petition,  or  made  manifest  in  some 
way  in  the  proceedings. 

Argued  May  2, 1904.  Appeal,  No.  27,  Feb.  T.,  1904,  by 
La  Porte  Borough,  Elk  Tanning  Co.  et  al.,  from  order  of  Q.  S. 
Snlliyan  Co.,  Dec.  T.,  1901,  No.  2,  dismissing  exceptions  to 
petition  for  incorporating  a  borough  in  the  matter  of  the  divi- 
sion of  La  Porte  Borough.  Before  Rice,  P.  J.,  Beaver,  Oe- 
LADT,  Smith,  Pobteb,  Mobbison  and  Hendebsok,  J  J.  Re- 
versed. 

Petitioix.  for  division  of  La  Porte  Borough  and  the  erection 
of  South  La  Porte  Borough. 

The  court  entered  an  oitier  incorporating  the  borough  of 
South  La  Porte.     Various  exceptions  were  filed  to  the  order. 
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The  questions  raised  by  the  order  appear  by  the  opinion  of  the 
Superior  Court 

Error 9  (usigned  were  in  dismissing  exceptions  to  the  order 
of  incorporation. 

E,  J.  MvUen  and  Rush  J.  Tlwmson^  with  them  (7.  H.  M*  Cauletf^ 
for  appellant. — The  act  of  1895  does  not  change  the  law 
as  to  the  requisites  of  the  petition  for  the  incorporation  of 
new  boroughs,  but  simply  changes  the  mode  of  procedure  after 
the  petition  has  been  filed  in  court.  The  requisites  of  the  pe- 
tition remain  the  same  as  they  were  under  the  Acts  of  April  1, 
1834,  P.  L.  163,  April  8,  1851,  P.  L.  820,  and  the  Act  of 
June  2, 1871,  P.  L.  283  :  Emsworth  Borough  Incorporation,  5 
Pa.  Superior  Ct.  29;  Wayne  Borough  Incorporation,  12  Pa. 
Superior  Ct.  363. 

The  act  of  1895  repeals  all  laws  requiring  the  laying  of  the 
proceedings  before  the  grand  jury  upon  any  application  for 
the  incorporation  of  a  borough,  but  does  not  dispense  with  the 
prerequisite  of  a  favorable  report  by  the  grand  jury,  upon  an 
application  for  the  division  of  a  borough. 

The  control  of  a  court  over  its  records  is  limited,  to  the 
power  of  making  the  records  show  what  the  judicial  action 
really  was.  The  court  cannot,  under  the  guise  of  amending 
its  record,  correct  judicial  error  or  remedy  the  effect  of  judicial 
nonaction. 

Proceedings  for  the  incoiporation  of  a  borough  are  not  in 
the  nature  of  private  litigation ;  the  court  has  a  public  duty 
which  no  action  of  a  portion  of  the  community,  no  matter  how 
large,  can  excuse  it  from  performing.  The  doctrine  of  estoppel 
or  implied  waiver  has  no  application  to  such  a  case :  Linton 
Borough  Incorporation,  5  Pa.  Superior  Ct.  36  ;  Wajme  Borough 
Incorporation,  12  Pa.  Superior  Ct.  363. 

The  Act  of  June  26, 1895,  P.  L.  389,  is  a  procedure  act  and 
does  not  change  the  law  relative  to  the  requisites  of  the  peti- 
tion, the  qualifications  of  the  petitioners  and  the  time  of  sign- 
ing :  Emsworth  Borough  Incorporation,  5  Pa.  Superior  Ct.  29 ; 
Versailles  Borough,  159  Pa.  43 ;  Osborne  Borough  Incorpoiu- 
tion,  101  Pa.  284  ;  Little  Meadows  Borough,  28  Pa.  256 ;  Mid- 
dletown  Road,  15  Pa.  Superior  Ct.  167. 
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Thama9  J.  Ingham^  with  him  Frank  H.  Ingham^  for  appellees. 

Opinion  by  Bbaveb,  J.,  October  17, 1904  : 

The  borough  of  La  Porte,  in  the  county  of  Sullivan,  was  in- 
corporated in  1853.  In  1886  a  village  of  La  Porte  township, 
known  as  the  Tannery  Addition,  which,  although  not  immedi- 
ately adjoining,  was  in  the  near  neighborhood  of  the  borough, 
was  annexed  thereto  by  proper  legal  proceedings.  The  town- 
ship, however,  of  which  the  said  village  was  a  part,  adjoined 
the  said  borough.  This  consolidation  gave  the  borough,  ac- 
cording to  the  census  of  1900,  442  inhabitants  and  an  assessed 
valuation  of  property  for  taxable  purposes  of  about  f58,000. 

1.  The  petition  presented  by  the  citizens  of  a  portion  of  the 
borough  of  La  Porte  asked  that  the  portion  of  the  said  borough 
embraced  within  certain  territorial  limits,  therein  specifically 
described,  should  "  be  set  off  from  the  said  borough  of  La  Porte 
and  erected  and  incorporated  into  a  new  and  separate  borough 
as  described."  It  is  objected  that  the  said  application,  being 
evidently  made  under  the  provisions  of  the  Act  of  May  29, 
1889,  P.  L.  898,  relating  to  "  the  division  of  boroughs  and  the 
erection  of  new  boroughs  "  should  have  had  the  concurrence 
of  the  grand  jury  of  the  county  before  any  decree  of  incorpora- 
tion could  be  legally  made.  The  provisions  of  the  Act  of  June 
26,  1896,  P.  L.  889,  by  which  the  part  of  the  proceedings, 
which  requires  the  laying  of  the  same  before  the  grand  jury 
and  its  approval  thereof,  is  abolished,  was  recognized,  but  it  is 
claimed  that  they  do  not  apply  and  that  the  latter  act  does  not 
in  terms  repeal  the  former.  It  is  only  necessary  to  say  in  ref- 
erence to  this  contention  that  the  second  section  of  the  act  of 
1895,  supra,  provides  that  "  all  laws  or  parts  of  laws  requiring 
the  laying  of  the  application  for  the  incorporation  of  a  borough 
before  the  grand  jury,  and  its  approval  and  certificate  thereof, 
and  inconsistent  herewith  are  repealed."  This  was  unques- 
tionably an  application  for  the  incorporation  of  a  borough 
— ^not,  it  is  true,  out  of  a  portion  of  a  township  but  out  of  a 
portion  of  an  existing  borough.  The  act  of  1889,  which  was 
thought  to  be  necessary  in  order  to  authorize  the  incorpora- 
tion of  one  borough  out  of  a  portion  of  another,  gave  authority 
to  do  this.  It  is  difficult  to  see  any  real  grounds  of  difference 
between  the  erection  of  a  borough  out  of  a  part  of  a  township 
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and  a  portion  of  a  b(m)ugh.  Why,  therefore,  the  repealing 
clause  of  the  act  of  1895  should  be  held  to  apply  to  the  act  of 
1871  and  not  to  the  act  of  1889  we  are  at  a  loss  to  understand. 
The  evident  intention  of  the  act  of  1895  was  to  obviate  the 
necessity  for  laying  the  proceedings  for  the  incorporation  of 
boroii^hs  before  the  grand  jury  and  securing  their  concurrence 
therein  aiid  to  place  the  entire  responsibility  for  such  in- 
corporation upon  the  court  of  quarter  sessions..  The  repealing 
clause  of  this  act,  therefore,  clearly  related  to  that  part  of  the 
act  of  1889  which  required  the  concurrence  of  the  grand  juiy 
and  left  the  act  in  other  respects  in  full  force  :  Wayne  Bor- 
ough Incorporation,  12  Pa.  Superior  Ct.  363.  This  suffi- 
ciently disposes  of  the  first  and  second  assignments  of  error. 

2.  The  third,  fourth  and  seventh  assignments  relate  to  the 
power  of  the  court  to  allow  the  application  wliich  had  been 
directed  to  be  filed  in  the  prothonotary's  office  December  10, 
to  be  filed  in  the  quarter  sessions  September  23,  1900,  nunc 
pro  tunc,  as  of  December  10, 1900.  The  petition  was  directed 
to  the  court  of  quarter  sessions.  The  clerk  of  this  court  \s  also 
the  prothonotary  of  the  court  of  common  pleas  and  has  but  a 
single  office.  By  mere  inadvertence,  the  petition  was  directed 
to  be  filed  in  the  prothonotary's  office  which  was,  as  a  matter 
of  fact,  also  the  office  of  the  clerk  of  the  court  of  quarter  ses- 
sions. We  have  no  question  of  the  power  of  the  court  to 
correct  this  inadvertence.  All  parties  interested  had  notice  of 
the  application  which,  as  published,  stated  that  the  application 
had  been  made  to  the  court  of  quarter  sessions,  which  was  true, 
and  filed  by  the  clerk,  which  was  also  true,  but  filed  by  direc- 
tion of  the  court  in  the  prothonotary's  office.  There  is  no 
allegation  that  any  one  was  actually  misled  or  that  application 
was  made  to  the  clerk  of  the  court  of  quarter  sessions  who,  in 
his  capacity  as  such,  had  control  of  the  records  of  that  court, 
for  an  inspection  of  the  petition  which  was  denied,  because  as 
clerk  of  said  court  he  could  not  show  them  the  record  filed  in 
the  prothonotary's  office,  he  being  at  the  same  time  prothon- 
otaiy  of  the  court  of  common  pleas.  This  is  the  very  refine- 
ment of  technicality  and,  inasmuch  as  the  correction  was  made 
before  the  decree  and  when  all  parties  were  in  court,  there  is 
no  possible  ground  of  a  claim  that  any  injustice  was  done. 
These  assignments  are,  therefore,  all  overruled. 
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8.  The  name  of  the  new  borough  incorporated  by  the  court, 
as  fixed  in  its  decree,  i&  South  La  Porte.  The  name  of  the 
borough  before  its  division  was  La  Porte.  The  borough  of 
La  Porte  embraced  the  county  seat  of  Sullivan  county,  which 
would  be  embraced  in  the  new  borough  of  South  La  Porte, 
if  these  proceedings  were  finally  confii'med.  A  name,  how- 
ever, does  not  constitute  or  in  any  manner  establish  the  county 
seat  It  is  a  locality,  a  certain  portion  of  territory  embracing 
the  public  buildings.  However  inexpedient  it  may  be  to 
change  the  name,  simply  as  a  matter  of  convenience  for  the 
public,  the  county  seat  is  not  changed  by  a  change  of  name. 
It  remains  precisely  the  same  and  we  cannot  say  that  the  court 
had  no  power  to  make  such  a  change  and  to  give  the  name 
of  South  La  Porte  to  the  new  borough  which  embraces  the 
county  seat  and  allow  the  portion  from  which  the  new  borough 
was  taken  to  retain  the  name  of  La  Porte.  Doubtless  there 
would  have  been  quite  as  much  ground  for  complaint  if  the 
name  La  Porte  had  been  retained  by  the  new  borough  and  the 
name  of  North  La  Porte  given  to  that  portion  of  the  old 
borough  which  remained.  There  is  no  substantial  legal  merit 
in  this  exception. 

4.  The  remaining  assignments  of  error,  save  only  the  thir- 
teenth, relate  to  the  abuse  of  discretion  by  the  court  in  making 
the  final  decree  which  created  the  new  borough  of  South  La 
Porte.  However  we  might  differ  from  the  court  below  in  the 
expediency  of  dividing  a  borough  containing  less  then  600 
inhabitants,  with  an  assessed  valuation  of  property  of  less 
then  $60,000,  we  cannot  say  that  there  was  such  manifest 
abuse  of  discretion  as  would  justify  us  in  reversing  the  decree 
upon  that  ground  and,  unless  there  be  a  manifest  abuse  of 
legal  discretion,  this  court  has  no  power  to  reverse  on  the 
merits. 

5.  There  remains  but  a  single  assignment  of  error  which 
seems  to  be  admitted  by  the  appellee  to  be  well  grounded.  In 
the  Act  of  June  2, 1871,  P.  L.  283,  it  is  provided :  "  That  any 
application  for  the  incorporation  of  a  borough  under  the  general 
borough  acts  of  first  of  April  one  thousand  eight  hundred  and 
thirty-four  and  third  of  April  one  thousand  eight  hundred  and 
fifty-one,  shall  be  signed  by  the  petitioners,  whose  names  are 
attached  thereto,  within  the  three  months  immediately  preced- 
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ing  its  presentation  to  the  court."  The  signing  of  the  ap- 
plication within  the  period  prescribed  by  law  is  a  jurisdictional 
fact  which  must  be  affirmatively  stated  in  the  petition  or  made 
manifest  in  some  way  in  the  proceedings.  It  is  admitted  by 
the  appellee  that  the  record  is  defective  in  this  respect.  The 
court,  therefore,  had  no  jurisdiction  to  make  the  decree  from 
which  this  appeal  is  taken  and,  for  this  reason,  it  must  be 
reversed. 
Decree  reversed. 


Morrison  v.  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  Appellant. 

Negligence — Explosion  of  naphtha — Railroads — ConirtbtUory  negligence. 

In  an  action  by  a  mother  and  son  to  recover  damages  for  personal  inju- 
ries resulting  from  the  explosion  of  a  railroad  car  containing  naphUia,  the 
evidence  for  the  defendant,  a  railroad  company,  was  in  effect  that  the  plain- 
tiffs knew  for  some  time  that  cars  containing  naphtha  were  burning,  and 
that  they  went  into  a  field  out  of  mere  curiosity  to  see  the  conflagration, 
and  while  there  received  the  injuries  for  which  suit  was  brought.  Tlie  evi- 
dence for  the  plaintiffs  tended  to  show  that  the  boy  had  gone  out  to  look 
after  a  cow  which  was  tethered  in  or  near  the  field,  and  that  the  mother,  be- 
coming anxious  over  the  boy's  long  absence,  had  gone  out  to  "see  what 
was  keeping  him."  Held,  that  the  question  of  plaintiff's  contributory  neg- 
ligence was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 

Argued  May  5,  1904.  Appeals,  Nos.  147,  148,  149  and 
160,  April  T.,  1904,  by  defendants,  from  judgment  of  C.  P. 
No.  3,  Allegheny  Co.,  May  T.,  1903,  Nos.  357  and  858,  on  ver- 
dicts for  plaintiffs  in  cases  of  Francis  Morrison,  R.  B.  Morrison 
and  Margaret  Morrison  v.  Pittsburg,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  Smith,  Porter,  Morrison  and  Henderson,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries.  Befoi*e 
McClung,  J. 

At  the  trial  it  appeared  that  Margaret  Morrison  and  her  son, 
Francis  Morrison,  were  injured  by  the  explosion  of  a  naphtha 
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tank  car  at  Sheridan,  Pa.,  on  May  12, 1902.  The  evidence  for 
the  defendant  tended  to  show  that  the  plaintiffs  knew  for  some 
time  that  cars  containing  naphtha  were  burning,  and  that  they 
went  into  a  field  out  of  mere  curiosity  to  see  the  conflagration, 
and  while  there  received  the  injuries  for  which  suit  was  brought. 
The  evidence  for  the  plaintiffs  tended  to  show  that  the  boy  had 
gone  out  to  look  after  a  cow  which  was  tethered  in  or  near  the 
field,  and  that  the  mother,  becoming  anxious  over  the  boy's  long 
absence,  had  gone  out  to  ^'  see  what  was  keeping  him." 

Defendant  presented  these  points : 

Under  the  pleadings  and  evidence  in  this  case  the  verdict 
should  be  in  favor  of  the  defendant.    Answer :  Refused.  [1] 

The  evidence  in  this  case  discloses  that  the  plaintiffs  had 
knowledge  of  the  fact  that  the  fire  in  the  defendant  company's 
yard  was  caused  by  burning  tank  cars  containing  petroleum ; 
they  were  aware  of  the  fact  that  some  of  the  cars  had  exploded, 
and  they  knew  immediately  prior  to  the  explosion  which  caused 
Mrs.  Morrison's  injury  that  the  fire  was  still  raging  with  increased 
force,  and  that  the  escape  of  burning  gas  from  the  cars  was 
making  a  loud  and  threatening  noise ;  Mrs.  Morrison  volun- 
tarily, with  this  knowledge,  and  without  any  necessity,  was 
approaching  the  conflagration  at  the  time  the  explosion  hap- 
pened, and  her  injuries  were  caused  by  her  getting  too  close 
to  the  burning  cars.  Under  these  circumstances  she  volun- 
tarily took  the  risk  of  injury,  and  the  verdict  should  be  in 
favor  of  the  defendant.    Amwer :  Refused.  [2] 

As  it  appears  from  the  testimony  in  this  case  that  the  pe- 
troleum cars  caught  fire  about  two  hours  before  the  explosion 
which  caused  Margaret  Morrison's  injuries,  and  that  she  was 
not  in  a  place  of  danger  when  the  fire  broke  out,  and  subse- 
quently went  to  a  point  near  the  fire,  and  where  she  had  a  full 
view  of  the  conflagration,  and  thus  had  full  personal  knowl- 
edge of  the  extent  and  character  of  the  conflagration,  she  can- 
not recover,  even  though  the  jury  should  find  that  she  was 
standing  in  the  public  road  talking  to  a  neighbor  at  the  time 
of  the  explosion,  and  even  if  the  jury  should  find  that  the 
cars  were  ignited  by  the  negligence  of  the  defendant  company. 
Under  such  circumstances  the  negligence  of  the  railway  com- 
pany would  be  too  remote ;  the  primary  cause  of  the  plaintiff's 
injuries  was  her  voluntarily  placing  herself  in  a  position  which 
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tumed  out  to  be  dangerous,  and  with  full  knowledge  of  the 
surrounding  circumstances.    Answer :  Refused.  [8 j 

The  evidence  in  this  case  discloses  that  the  plaintiffs  had 
knowledge  of  the  fact  that  the  fire  in  the  defendant  company's 
yard  was  caused  by  burning  tank  cars  containing  petroleum ; 
they  were  aware  of  the  fact  that  some  of  the  cars  had  ex* 
ploded,  and  they  knew  immediately  prior  to  the  explosion 
which  caused  the  boy's  injury  that  the  fire  was  still  raging 
with  increased  force  and  that  the  escape  of  burning  gas 
from  the  cars  was  making  a  loud  and  threatening  noise; 
that  the  boy  voluntarily,  with  this  knowledge  and  without  any 
necessity,  was,  according  to  his  own  evidence,  approaching  tb9 
conflagration  at  the  time  the  explosion  happened,  imd  his  in- 
juries were  caiised  by  his  getting  too  close  to  the  burning  cars. 
Under  these  circumstances  he  voluntarily  took  the  risk  of  in- 
jury and  the  verdict  should  be  in  favor  of  the  defendant. 
Answer:  Refused.  [4] 

Verdict  and  judgments  for  R.  B.  Robinson,  f  125 ;  and  Fran^ 
CIS  Morrison,  1125 ;  and  for  Margaret  Morrison,  $600 ;  and 
R.  B.  Morrison,  $150. 

ErroTB  assigned  were  above  instructions,  quoting  them. 

TF.  8.  DalzelU  of  Dalzell^  Scott  ^  Gordon^  for  appellant. — 
Where  one  is  in  a  place  of  safety  at  the  time  an  act  of  negli- 
gence is  committed  which  carries  with  it  danger  of  personal 
injury,  he  cannot  be  heard  to  complain  of  the  act  of  negligence 
if  he  subsequently,  voluntarily  and  without  any  necessity, 
leaves  his  place  of  safety  and  suffers  personal  injury  as  a  re- 
sult thereof:  E.  &  T.  H.  R.  R.  Co.  v.  Griffin,  100  Ind.  221; 
Conroy  v.  C,  St.  P.  M.  &  O.  R.  R.  Co.,  96  Wis.  243  (70  N. 
W.  Repr.  486) ;  C.  C.  C.  &  St.  L.  Ry.  Co.  v.  Ballentine,  84 
Fed.  Repr.  935 ;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  24 
U.  S.  App.  7  (63  Fed.  Repr.  400)  ;  Scanlon  v.  Wedger,  156 
Mass.  462  (31  N.  E.  Repr.  642)  ;  R.  R.  Co.  v.  Jones,  95  U.  S. 
439 ;  Schofield  v.  C,  M.  &  St.  P.  Ry.  Co.,  114  U.  S.  615  (5 
Sup.  Ct.  Repr.  1125) ;  Pittsburg  Southern  Ry.  Co.  v.  Taylor, 
104  Pa.  806 ;  Fox  v.  Borkey,  126  Pa.  164 ;  Winner  v.  Oak- 
land  Twp.,  158  Pa.  405. 

C.  A.  O'Brien^  of  O'Brien  ^  Ashley^  for  appellees. — When 
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there  is  a  reasonable  doubt  ^s  to  tbe  facts  or  the  inferences  to 
be  drawn  from  them,  the  question  of  contributory  negligence 
is  for  the  jury :  Vannatta  v.  C.  R.  R.  of  N.  J.,  154  Pa.  262. 

The  question  of  contributory  negligence  is  always  f<Hr  the 
jury  when  the  measure  of  duty  is  ordinary  and  reasonable  care 
and  when  the  degree  of  care  varies  according  to  circumstances : 
Gates  V.  Penna.  R.  R.  Co.,  154  Pa.  666 ;  Christman  v.  P.  & 
R.  R.  R.  Co.,  141  Pa.  604 ;  Gray  v.  Scott,  66  Pa.  345  ;  Langan 
V.  St  L.,  etc.,  Ry.  Co.,  72  Mo.  892;  Meller  v.  Bridgepcwrt,  191 
Pa.  662 ;  Stokes  v.  Ralpho  Twp.,  187  Pa.  883. 

QpnnoN  BY  ObxjlDY,  J.,  October  17, 1904  : 

An  explosion  of  a  tank  car  loaded  with  naphtha  in  the  defend- 
ant's freight  yards  at  Sheridan,  near  Pittsburg,  on  May  12, 
1902,  resulted  in  an  exceptional  destruction  of  life  and  prop- 
erty. 

This  suit  and  another  were  tried  together  before  the  same 
jury  and  resulted  in  verdicts  in  favor  of  the  plaintiffs.  While 
i^k^  defendant  requested  and  had  sealed  an  exception  to  the 
charge  of  the  court  there  is  no  assignment  alleging  error  to  the 
general  instructions  given  to  the  jury,  the  errors  asserted  be- 
ing to  the  answers  to  points  presented  by  the  defendant,  the 
principal  of  which  is  "  Under  the  pleadings  and  evidence  in 
this  case  the  verdict  should  be  in  favor  of  the  defendant ''  which 
was  refused. 

All  the  assignments  of  error  go  to  the  one  question,  the  con- 
tributory  negligence  of  the  plaintiffs,  and  the  argument  of  the 
defendant  is  summarized  in  the  statement,  viz  :  ^^  We  contend 
that  where  one  is  in  a  place  of  safety  at  the  time  an  act  of 
negligence  is  committed  which  carries  with  it  danger  of  personal 
injury,  he  cannot  be  heard  to  complain  of  the  act  of  negligence  if 
he  subsequently,  voluntarily,  and  without  any  necessity,  leaves 
his  place  of  safety  and  suffers  personal  injury  as  a  result  there- 
from." 

The  cases  were  zealously  tried,  and  a  voluminous  amount  of 
testimony  taken,  which,  considered  as  a  whole,  left  the  question 
of  the  contributory  negligence  of  the  plaintiffs  reasonably  debat* 
able,  hence  it  was  to  be  referred  to  the  jury  for  its  decision,  and 
it  was  submitted  in  a  charge  which  was  fair,  clear  and  adequate, 
the  attention  of  the  jury  being  specially  called  to  the  motive  and 
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reason  moving  the  plaintiffs  to  be  where  they  were  at  the  time 
they  received  their  injuries.  The  court  said :  "  If  these  parties 
went  up  there,  without  any  business  calling  them  there,  or  for  the 
purpose  of  enjoying  the  display  merely  for  the  purpose  of  satis- 
fying their  curiosity  and  seeing,  so  to  speak,  the  fireworks  that 
were  being  displayed  there,  then  they  deliberately  assumed  that 
risk  and  they  cannot  recover.  .  .  .  They  must  be  held  to  have 
gone  there  at  their  own  risk  ....  or  if  they  went  to  a  posi- 
tion where  they  were  not  called  to  go,  or  where  it  was  not  neces- 
sary to  go,  and  there  is  no  claim  tiiat  there  was  any  necessity 
bearing  on  these  people, — where  an  ordinary  prudent  person 
would  have  concluded  that  there  was  danger,  then  that  person 
was  guilty  of  contributory  negligence,  and  could  not  recover 
here.  And  it  is  for  you  to  say  whether  they  exercised  all  the 
care  that  prudent  persons  would  have  exercised  under  such 
circumstances.  They  were  bound  to  exercise  due  care  for  their 
own  safety ;  and  if  a  reasonably  prudent  man  would  have  con- 
cluded that  they  should  have  stayed  in  their  houses,  or  even 
have  concluded  that  they  should  have  gone  away  from  their 
houses  to  a  safer  place,  then  it  was  tlieir  duty  to  do  it,  and  if 
they  did  not  do  it,  they  forfeited  their  right  to  recover  here." 

While  the  foregoing  are  detached  excerpts  from  the  charge, 
the  thought  expressed  was  consistent  throughout  and  could 
not  be  misunderstood.  The  circumstances  were  unusual  and 
the  alarm  and  excitement  produced  by  such  a  catastrophe  is 
evidenced  in  the  conflicting  testimony.  The  reason  for  the 
plaintiffs  being  within  the  range  of  danger  when  the  explosion 
occurred  was  deemed  a  sufficient  one  by  the  jury  and  while  the 
evidence  does  not  relieve  the  mind  from  uncertainty  it  was  for 
the  jury  under  proper  instructions. 

No  fixed  measure  of  duty  could  be  applied ;  the  evidence 
could  not  be  harmonized ;  there  was  a  reasonable  doubt  as  to 
the  infei*ences  to  be  drawn  from  the  discordant  testimony ;  the 
extent  of  knowledge  of  the  danger  and  the  degree  of  judgment 
to  be  exercised  under  the  circumstances  could  not  be  declaimed 
as  a  matter  of  law  and  hence  under  all  our  authorities  was  prop- 
erly referred  to  the  jury  for  decision. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 
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Schellsburg  v.  Western  Union  Telegraph  Company, 

Appellant. 

Telegraph  companies — License  tax— Boroughs — TaxaHon. 

The  elements  which  enter  into  a  license  tax  by  a  borough  on  telegraph 
poles  and  wires,  are  the  necessary  or  probable  expense  incident  to  the  issu- 
ing of  the  license,  and  the  probable  expense  of  such  inspection,  regulation  and 
police  surveillance  as  the  municipal  authorities  may  lawfully  give  to  the 
erection  and  maintenance  of  the  poles  and  wires. 

In  an  action  to  determine  the  validity  of  a  borough  license  tax  on  tele- 
graph poles  and  wires,  it  is  not  error  to  reject  as  immaterial  and  irrelevant 
offers  of  the  telegraph  company  to  prove  the  actual  cost  or  value  of  its 
property  in  the  borough;  the  space  occupied  by  each  of  its  poles,  '^  this  to 
show  that  this  property  is  unreasonably  taxed; "  the  value  of  abutting 
properties  and  the  rate  at  which  they  were  taxed;  the  cost  of  reconstruct- 
ing the  line  through  the  borough;  the  ordinary  depreciation  of  such  a  line, 
and  the  present  value  of  the  line;  the  license  fees  imposed  by  other  cities 
and  boroughs;  the  capital  stock,  bonded  indebtedness,  net  earning  and 
the  number  of  poles  and  miles  of  wire  in  the  entire  system  of  the  company. 

In  such  a  case,  however,  it  is  proper  to  permit  the  company  to  prove 
that  its  line  was  constructed  of  the  best  materials  and  in  the  best  manner, 
and  was  carefully  maintained  in  the  best  ph3rsical  condition;  that  it  was 
located  in  a  sparsely  settled  community  and  in  such  a  manner  as  not  to  en- 
danger or  impede  public  travel;  that  it  was  frequently  inspected,  at  least 
once  a  month,  by  its  expert  employees,  and  immediately  repaired,  if  any 
deterioration  was  found  therein;  the  cost  of  such  inspection,  not  as  a  con- 
clusive test  of  the  reasonableness  of  the  charge  imposed  by  the  borough,  but 
as  evidence  bearing  upon  that  question;  and  that  the  borough  made  no  in- 
spection of  the  poles  and  wires,  and  neither  paid  out  any  money  nor  in- 
curred any  expense  for  that  purpose. 

Argued  Oct.  29,  1908.  Appeal,  No.  Ill,  Oct.  T.,  1903,  by 
defendant,  from  judgment  of  C.  P.  Bedford  Co.,  April  T., 
1902,  No.  847,  on  verdict  for  plaintiff  in  case  of  Schellsburg  v. 
Western  Union  Telegraph  Company.  Before  Rice,  P.  J., 
Bbavbb,  Obladt,  Pobtbb,  Mobbison  and  Hendbbson,  J  J. 
Reyeised. 

Appeal  from  judgment  of  a  justice  of  the  peace. 

From  the  record  it  appeared  that  on  February  5, 1901,  the 
borough  of  Schellsburg  by  ordinance  imposed  a  license  tax  of 
f  1.00  on  each  telegraph  pole  in  the  borough  and  of  fifty  cents 
on  each  mile  of  telegraph  wire.     Suit  was  brought  before 
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a  justice  of  the  peace  to  collect  $47.00,  the  amount  of  Uie 
tax  and  penalties  thereon. 

The  justice  entered  judgment  for  the  plaintiff. 

On  appeal  the  court  concluded  its  charge  as  follows : 

We,  therefore,  are  inclined,  and  feel  in  duty  bound  to  say  to 
you,- as  a  question  of  law,  that  it  is  for  the  court  and  not  for 
the  jury,  that  the  license  fee  of  $1.00  on  each  pole  and  fifty 
cents  a  mile  on  its  wires  is  not  unreasonable,  and  the  plaintiff 
has  a  right  to  recover  it  in  this  action. 

Verdict  and  judgment  for  plaintiff  for  $47.00.  Defendant 
appealed. 

Errors  assigned  were  (1-18)  various  rulings  on  offers  of 
evidence  summarized  in  the  opinion  of  the  Superior  Court ; 
(19)  portion  of  charge  as  above,  quoting  it. 

Edward  F.  Kerr^  with  him  Willard  Broum  and  Charles  W. 
Wellsy  for  appellant. 

2).  Cress  Beilej/,  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  28, 1904 : 

The  elements  which  enter  into  such  a  charge  as  that  for  the 
recovery  of  which  this  action  was  brought,  are  the  necessary 
or  probable  expense  incident  to  the  issuing  of  the  license  arfd 
the  probable  expense  of  such  inspection,  regulation  and  police 
surveillance  as  the  munici|)al  authorities  may  lawfully  give  to 
the  erection  and  maintenance  of  the  poles  and  wires :  Taylor 
Borough  V.  Postal  Telegrapli,  etc.,  Co.,  16  Pa.  Superior  Ct.  844 ; 
202  Pa.  588.  Although  this  case  was  reversed  by  the  Su- 
preme Court  of  the  United  States  (192U.  S.  64,  24  Sup.  Ct. 
Rep.  208)  it  was  not  upon  this  point.  On  the  contrary  the 
court  expressly  reaffirmed  the  rule  as  stated  by  Mr.  Justice 
Brewer  in  Atlantic  &  Pacific  Telegraph  Co.  v.  Philadel- 
phia, 190  U.  S.  160  (23  Sup.  Ct.  Rep.  817)  in  the  follow- 
ing  language:  "When  it  is  authorized  only  in  support  of 
police  supervision,  the  expense  of  such  supervision  deter- 
mines the  amount  of  the  charge ;  and,  if  it  were  possible  to 
prove  in  advance  the  exact  cost,  that  would  be  the  limit  of  the 
tax.     In  the  nature  of  things,  that,  however,  is  ordinarily  im- 
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poBsiMe ;  and  so  the  municipality  is  at  liberty  to  make  the 
charge  large  enough  to  cover  any  reasonably  anticipated  ex- 
penses. It  is  authorized  to  fix  such  charge  in  advance,  and 
need  not  wait  until  the  end  of  the  period  for  which  the  license 
is  granted.  It  may  not  act  arbitrarily  or  unreasonably,  but  the 
risk  may  rightfully  be  cast  upon  the  licensee,  and  the  charge 
cannot  be  avoided  because  it  subsequently  appears  that  it  was 
somewhat  in  excess  of  the  actual  expense  of  the  supervision, 
nor  can  the  licensee  then  recover  the  diiBEerence  between  the 
amount  of  the  license  and  such  cost."  Applying  this  rule  to 
the  case  in  hand,  the  court  was  right  in  rejecting  as  immaterial 
and  irrelevant  the  defendant's  offers  to  prove  the  actual  cost 
or  value  of  its  property  in  the  borough ;  the  space  occupied  by 
each  of  its  poles,  "  this  to  show  that  this  property  is  unreason- 
ably taxed ;"  the  value  of  abutting  properties  and  the  rate  at 
which  they  were  taxed;  the  cost  of  reconstructing  the  line 
through  the  borough ;  the  ordinary  depreciation  of  such  a  line, 
and  the  present  value  of  the  line ;  the  license  fees  imposed  by 
other  cities  and  boroughs ;  the  capital  stock,  bonded  indebted- 
ness, net  earnings,  and  the  number  of  poles  and  miles  of  wire  in 
the  entire  system  of  the  company.  (See  Borough  of  Kittanning 
V.  Western  Union  Telegraph  Co.,  post,  p.  346,  in  which  we 
herewith  file  an  opinion.)  But  the  same  cannot  be  satd  of  the 
defendant's  offers  to  prove  that  its  line  was  constructed  of 
the  best  materials  and  in  the  best  manner,  and  was  carefully 
maintained  in  the  best  physical  condition ;  that  it  was  located 
in  a  sparsely  settled  community  and  in  such  manner  as  not  to 
endanger  or  impede  public  travel ;  that  it  was  frequently  in- 
spected, ,at  least  once  a  month,  by  its  expert  employees,  and 
immediately  repaired,  if  any  deteiioration  was  found  therein ; 
the  cost  of  such  inspection,  not  as  a  conclusive  test  of  the  reason- 
ableness of  the  charge  imposed  by  the  borough,  but  as  evidence 
bearing  upon  that  question ;  and  that  the  borough  made  no  in- 
spection of  the  poles  and  wires,  and  neither  paid  out  any  money 
nor  incurred  any  expense  for  that  purpose.  The  foregoing, 
stated  in  a  general  way,  was  what  the  defendant  offered  to  prove. 
Under  the  authority  of  the  two  eases  last  cited,  both  of 
which,  it  is  diie  to  the  learned  trial  judge  to  say,  were  decided 
after  this  case  was  tried,  the  evidence  should  have  been  ad- 
mitted ;  and,  unless  the  testimony  taken  as  a  whole  was  such 
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as  to  compel  a  decision  one  way  or  the  other,  should  have  been 
submitted  to  the  jury  with  appropriate  instructions  as  to  the 
law  applicable  to  the  facts  found  by  them  from  the  conflicting 
evidence.  In  Lower  Merion  v.  Postal  Telegraph,  etc.,  Co., 
25  Pa.  Superior  Ct.  306,  and  Norwood  v.  Western  Union 
Telegraph  Co.,  25  Pa.  Superior  Ct.  406,  we  have  discussed  at 
considerable  length  many  of  the  questions  raised  by  the  assign- 
ments of  error  in  the  present  case ;  it  is  therefore  unnecessary 
to  go  over  the  ground  again. 
Judgment  reversed  and  venire  facias  de  novo  awarded. 


Kittanning  Borough  v.  Western  Union  Telegraph  Com- 
pany, Appellant. 

TaxaHan — Telegraph  companies — License  tax — Pales  and  wires. 

A  borough  ordinance  imposing  a  license  tax  on  telegraph  poles  and  wires 
is  not  void  because  it  is  not  restricted  in  express  terms  to  poles  and  wires 
maintained  upon  highways  and  public  property.  The  court  will  either  pre- 
sume that  such  poles  and  wires  were  intended,  or  will  restrict  the  operation 
of  the  ordinance  to  them. 

Statutes — Repeal — Re-enactment — Ordinances. 

The  re-enactment  of  a  previous  statute  is  construed  not  to  be  an  im- 
plied repeal  of  the  enactment,  but  a  continuation  thereof,  so  that  all  in- 
terests under  the  original  statute  remain  unimpaired.  This  principle  ia 
applicable  to  the  construction  of  an  ordinance. 

A  borough  ordinance  providing  for  a  license  tax  on  telegraph  companiea 
of  $1.00  per  pole  and  $2.50  per  mile  of  wire  is  prima  facie  reasonable,  vrhen 
it  is  shown  that  at  least  once  a  year  the  chief  of  police  and  the  street 
commissioner  made  a  tour  of  inspection  counting  the  poles  and  calculat- 
ing the  miles  of  wires  and  that  in  addition  to  this,  the  officers  of  the 
pblice  department,  in  connection  with  their  other  duties,  kept  a  constant 
lookout  for  poles  that  might  be  in  a  dangerous  condition  and  for  wires 
that  might  be  down,  and  when  they  found  them  in  that  condition  reported 
it  to  the  proper  company. 

On  an  issue  to  determine  the  reasonableness  of  the  amount  of  such 
license  tax,  evidence  as  to  the  number  of  poles  and  miles  of  wire  main- 
tained by  the  company  in  the  state,  the  amount  of  capital  stock  and 
bonded  debt  and  net  receipts  of  the  company,  are  irrelevant  and  imma- 
terial. 

The  prima  fade  reasonableness  of  the  tax  is  not  overcome  by  evidence 
that  the  company  spent  so  much  per  mile  in  a  particular  year  for  repairs  and 
reconstruction,  where  such  evidence  does  not  cover  the  whole  period  for 
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which  the  license  fees  are  claimed,  and  is  not  accompanied  by  evidence  as 
to  the  nature,  extent  and  cost  of  the  inspection  and  supervision  of  its  lines 
which  the  company  gave. 

Ajgued  May  9,  1904.  Appeal,  No.  29,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T., 
1902,  No.  14,  on  verdict  for  plaintiff  in  case  of  Kittanning 
Borough  V.  Western  Union  Telegraph  Company.  Before 
Rice,  P.  J.,  Beaveb,  Orlady,  Smith,  Poetbb,  M obbison 
and  Henderson,  JJ.    Affirmed. 

Assumpsit  to  recover  a  license  tax  on  telegraph  poles  and 
wires.    Before  Patton,  P.  J. 

At  the  trial  the  following  offer  was  made : 

Mr.  McCuUough:  We  offer  in  evidence  the  ordinance  re- 
lating to  poles  and  wires  in  the  ordinance  book  at  page  156, 
passed  December  2, 1896,  approved  December  4, 1895.  We 
also  offer  the  ordinance  re-enacting  the  same  subject-matter, 
found  on  page  206  of  the  ordinance  book,  which  was  enacted 
and  approved  March  8, 1899. 

Mr.  Leason :  Under  which  ordinance  do  you  bring  this  suit? 

Mr.  McCullough :  We  bring  this  suit  under  both  ordinances. 

Mr.  Leason:  We  ask  the  court  to  compel  the  plaintiff  to 
elect  under  which  ordinance  they  will  try. 

Mr.  McCullough  :  The  ordinances  are  exactly  the  same,  word 
for  word. 

Defendant's  counsel  object  to  the  ordinance  on  page  156  of 
the  ordinance  book,  approved  December  4, 1895,  for  the  reason 
that  it  was  repealed  by  the  ordinance  on  page  206,  same  book 
approved  March  3, 1899,  and  for  the  further  reason  that  each 
pi-oduces  a  separate  cause  of  action  and  the  plaintiff  must  elect 
in  this  case  under  which  ordinance  it  chooses  to  try.  Both  the 
ordinances  are  therefore  objected  to  as  incompetent  and  irrele- 
vant. 

The  Court:  The  objection  is  overruled,  the  evidence  re- 
ceived and  a  bill  of  exceptions  is  sealed  to  the  defendant  [1] 

The  court  charged  in  part  as  follows : 

[As  to  the  question  of  the  reasonableness  of  this  ordinance, 
we  think  that  that  is  no  longer  an  open  question.  Two  cases 
similar  to  this  were  decided  by  our  Supreme  Court,  reported 


Digitized  by 


Google 


848  KITTANNING  BORO.  v.  W.  U.  TELEG.  CO. 

Charge  of  Court— Points.  [26  Pa.  Superior  Ct. 

in  what  is  known  as  The  Advance  Reports  of  September  12, 
1902,  wherein  they  decided  that  an  ordinance  similar  to  the 
one  in  suit  was  reasonable  and  that  the  defendant  company 
was  liable  for  a  dollar  for  each  pole  and  two  and  one-half  for 
each  mile  of  wire.  As  we  view  the  case,  that  is  no  longer  an 
open  question.]  [2] 

[Under  the  law  the  court  could  not  review  the  decision  of 
the  town  council  of  the  borough  of  Kittanning  imless  there 
was  a  clear  abuse  of  discretion.  They  are  elected  by  the 
people  as  public  servants  and  it  is  presumed  that  they  do  their 
duty.  Without  it  being  made  to  appear  to  the  court  that  the 
town  council  overstepped  the  bounds  of  duty  or  abused  th^ 
discretion,  the  court  could  not  interfere.  It  is  <mly  in  a  dear 
case  that  the  court  could  interfere  with  that  discretion.  In 
our  opinion  in  this  case  the  town  council  of  Kittimning  borough 
did  not  abuse  their  discretion,  and  therefore  we  feel  constrained 
under  the  decisions  of  the  higher  court  and  from  our  own 
opinion,  to  instruct  the  jury  that  this  ordinance  is  valid  and  is 
a  reasonable  exercise  of  the  police  powers  of  the  borough.]  [S] 

[That  is  the  question  of  6ict  and  the  only  question  of  fact 
for  the  jury  to  determine,  how  miany  poles  were  erected  on  the 
streets  and  alleys  of  Kittanning  borough  from  January  1, 1896, 
up  to  January  1, 1902.  And  also  Irow  many  miles  of  wire 
were  strung  over  the  streets  and  alleys  of  Kittanning  borough, 
during  that  period.]   [4] 

Defendant  presented  these  points : 

1.  The  ordinance  offered  in  evidence  by  plaintiff  in  ordi- 
nance book,  page  166,  approved  on  December  4,  1895,  having 
been  superseded  by  ordinance  ordained  March  8,  1899,  all 
rights  and  liabilities  under  the  former  ordinance,  in  tiie  absence 
of  a  saving  clause,  were  lost  and  no  recovery  can  be  had  for 
any  license  or  penalty  provided  for  therein,  by  suit  instituted 
after  its  repeal  or  being  superseded.     Answer :  Refused.  [5] 

2.  The  ordinance  ordained  Marcfh  8,  1899,  offered  in  evi- 
dence by  plaintiff  on  ordinance  book,  page  206,  as  well  as  the 
ordinance  referred  to  in  point  number  one,  are  void  for  want 
of  authority  to  ordain  the  same,  it  nowhere  appearing  that  the 
poles  and  wires  of  the  defendant  company  ordained  to  be  sub- 
ject to  tax  provided  in  said  ordinance  before  being  liable  to 
such  tax  were  situated  upon  the  streets  or  pcrWo  tiiorou^fares 
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of  said  borough.  The  ordinance  is  theref(»:e  void  for  iinoer- 
taintj  and  the  jadgment  of  the  court  and  verdict  of  the  jury 
must  be  in  favor  of  the  defendant.  Anmoer :  We  answer  that 
point  by  saying,  the  jury  will  not  allow  Kittanning  borough, 
the  plaintiff,  anything  for  any  poles  erected  upon  private 
pit>perty,  but  for  all  poles  erected  upon  the  streets  and  alleys 
of  the  borough,  the  plaintiff  is  entitled  to  recover  $1.00  per 
pole.  [6] 

8.  The  court  is  requested  to  find  that  from  Jacob  street  to 
the  borough  line  the  poles  of  the  defendant  company  and  its 
wires  are  not  upon  Grant  avenue,  but  either  upon  private 
property- or  upon  the  right  of  way  of  the  Allegheny  Valley 
Railway  Company,  and  not  subject  to  the  levy  of  a  tax.  Anr 
$wer :  We  answer  tiiat  point  by  saying,  we  leave  it  to  the  jury 
to  say  what  poles,  if  any,  are  upon  private  property,  and  that 
whatever  poles  the  jury  find  are  upon  private  property,  they 
will  not  allow  the  tax  to  the  plaintiff  borough.  [7 J 

4.  The  evidence  being  that  the  cost  of  the  erection  of  a  pole 
is  ninety-seven  cents  per  pole,  that  the  tax  sought  to  be  im- 
posed is  an  amount  equal  to  the  tax  imposed  in  the  city  of 
Philadelphia,  that  the  population  of  Kittanning  borough  ac- 
cording to  the  last  census  was  3,903,  the  tax  is  exorbitant  and 
the  ordinance  unreasonable  in  view  of  the  small  amount  of 
business  transacted  in  so  small  a  community.  An9wer :  That 
point  is  refused.  [8] 

Verdict  and  judgment  for  plaintiff  for  $303.25.  Defendant 
appealed. 

Hrrari  amgn$d  were  (V)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (2-8)  above  instruction,  quoting  them. 

M.  F.  Leason  and  0.  E.  Harrington^  for  appellant. — The 
reasonableness  of  the  tax  should  have  been  submitted  to  the 
jury:  Postal  Tel.,  etc.,  Co.  v.  Taylor  Boro.,  192  U.  S.  64  (24 
Sup.  Ct.  Repr.  208) ;  Philadelphia  v.  Western  Union  Tel.  Co., 
40  Fed.  Repr.  615;  Western  Union  Tel.  Co.  v.  New  Hope 
Boro.,  187  U.  S.  419  (23  Sup.  Ct.  Repr.  204) ;  Philadelphia 
V.  Western  Union  Tel.  Co.,  81  Fed.  Repr.  948 ;  Atlantic  & 
Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160  (23  Sup.  Ct 
Repr.  817). 
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If  this  license  tax  was  intended  to  be  imposed  upon  poles 
and  wires  located  upon  public  property,  within  the  limits  of 
the  borough,  the  ordinance  should  so  designate.  The  court 
should  hold  a  municipality  to  a  reasonable  regulation :  Com- 
missioners V.  Gas  Co.,  12  Pa.  318 ;  Millerstown  Borough  v. 
Bell,  123  Pa.  161 ;  Atlantic  &  Pacific  Tel.  Co.  v.  Phila.,  190 
U.  S.  160  (23  Sup.  Ct.    Repn  817). 

B.  A.  McCvlloughy  of  McCvllough.  ^  HeUman^  for  appellee. — 
The  ordinance  in  question  is  a  reasonable  exercise  of  the  police 
power  of  the  borough:  New  Hope  Borough  v.  Postal  TeL 
Cable  Co.,  202  Pa.  532. 

Opinion  by  Rice,  P.  J.,  October  17, 1904  : 

The  fourth  section  of  the  ordinance  of  1899  is  a  copy,  ver- 
batim et  literatim,  of  the  ordinance  of  1895.  The  later  or- 
dinance contains  no  repealing  claiise ;  if  it  is  to  be  construed 
as  operating  to  destroy  rights  and  relieve  from  liabilities  that 
had  accrued  under  the  earlier  ordinance,  it  is  not  because  the 
council  so  intended,  but  because  some  inflexible  rule  of  law 
requires  us  to  give  it  that  effect  irrespective  of  their  intention. 
But  there  is  no  such  general  rule.  On  the  contrary,  the  gen- 
eral rule  is,  that  the  re-enactment  of  a  previous  statute  is  con- 
strued not  to  be  an  implied  repeal  of  the  enactment,  but  a 
continuation  thereof,  so  that  all  interests  under  the  original 
statute  remain  unimpaired :  26  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  758;  Endlich  on  Interpretation  of  Statutes,  sec.  490.  The 
principle  is  applicable  to  the  construction  of  an  ordinance; 
therefore,  the  court  was  right  in  holding  that  the  adoption  of 
the  ordinande  of  1899  did  not  take  away  nor  impair  the  right  of 
the  plaintiff  to  recover  the  license  fees  which  had  accrued 
under  the  ordinance  of  1895. 

It  is  objected  that  the  ordinance  is  void  because  it  is  not 
restricted  in  express  terms  to  poles  and  wires  maintained  upon 
highways  and  public  property.  As  well  might  it  be  claimed 
that  it  is  void  because  it  does  not  say,  in  so  many  words,  that 
it  shall  apply  only  to  poles  and  wires  maintained  within  the 
borough.  Both  of  these  limitations  are  to  be  implied  in  the 
construction  of  the  ordinance,  because  the  lawful  authority  of 
the  borough  to  impose  such  charges  does  not  extend  beyond 
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them,  and  it  is  to  be  presumed,  in  the  absence  of  affirmative 
language  showing  the  contrary,  that  the  borough  council  did 
not  intend  to  impose  them  upon  poles  and  wires  outside  their 
jurisdiction.  And  even  if  there  were  doubt  as  to  the  inten- 
tion, it  was  the  duty  of  the  court  not  to  declare  the  ordiitoioe 
Toid  on  that  account,  but  to  restrict  the  right  of  recovery 
under  it  to  poles  and  wires  maintained  upon  the  highways  in 
the  borough.  See  Lansdowne  Boro.  v.  Springrfield  Water 
Co.,  16  Pa.  Superior  Ct.  490.  This  the  court  did.  The 
learned  judge  submitted  to  the  jury  the  question  as  to  the 
number  of  such  poles  and  miles  of  wire,  with  positive  instruc- 
tion that  the  charge  ($1.00  per  pole  and  $2.50  per  mile  of  wire) 
was  reasonable  and  lawful.  Having  regard  to  the  manner  in 
which  the  case  was  submitted  to  them,  the  difference  between 
the  amount  of  their  verdict  and  the  amount  of  the  plaintiff's 
claim  must  be  deemed  to  raise  the  implication  that  they  found 
the  number  less  than  was  claimed  by  the  plaintiff,  not  that 
they  found  the  charge  per  pole  and  mile  of  wire  excessive  and 
unreasonable.  There  is,  therefore,  no  ground  for  supposing 
that  the  jury,  in  violation  of  law  and  the  instructions  of  the 
judge,  made  themselves  a  taxing  body,  and  based  their  verdict 
on  what  they  conceived  would  be  a  reasonable  charge,  as  the 
jury  did  in  Postal  Telegraph,  etc.,  Co.,  v.  New  Hope,  192  U.  S. 
55  (24  Sup.  Ct.  Repr.  204). 

That  the  borough  had  power  to  enact  the  ordinance,  pro- 
vided the  fee  was  reasonable  in  amount,  and  that  the  defend- 
ant cannot  claim  exemption  from  liability  under  it  by  reason 
of  the  facts  that  it  is  engaged  in  interstate  commerce,  and  has 
accepted  the  act  of  congress  relative  to  the  construction  of 
telegraph  lines  over  the  post  roads  of  the  United  States,  and 
has  paid  all  taxes  imposed  upon  it  by  the  general  laws  of  the 
commonwealth,  are  propositions  too  well  settled  in  Pennsylva- 
nia to  require  further  discussion  than  we  have  given  them  in 
the  cases  decided  in  July  last.  We  may  appropriately  remark, 
however,  that  they  were  expressly  conceded  by  the  Supreme 
Court  of  the  United  States  in  the  recent  case  upon  which  the 
defendant  relies  for  a  reversal  of  the  judgment.  We  come  . 
then  to  the  question  of  the  reasonableness  of  the  amount  of 
the  charge.  "  Prima  facie  it  was  reasonable :  Western  Union 
Telegraph  Co.  v.  New  Hope,  187  U.  S.  419  (23  Sup.  Ct.  Repr. 
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204).  It  devolved  upon  the  company  to  show  the  contiaiy  : " 
Atlantic  &  Pacific  Telegraph  Co.  v.  Philadelphia,  190  U.  S- 
160  (23  Sup.  Ct.  Repr.  817).  Therefore,  when  tlie  pkmtifiE 
had  proved  the  ordinance,  the  number  of  pedes  and  miles  ol 
wire  maintained  by  the  company  in  the  streets  of  the  borough 
during  each  year  of  the  period  covered  by  the  action,  and  its 
failure  to  pay,  it  had  made  out  a  prima  facie  case,  upon  which 
it  would  have  been  entitled  to  binding  instructions  in  ite  favor, 
if  no  other  testimony  had  been  introduced.  But  Uie  plaintiff 
went  further  and  introduced  evidence  as  to  the  location  of  the 
poles  and  wires  with  reference  to  public  tnivel,  the  maintenance 
of  poles  and  electric  wires  upon  the  same  streets  by  other  con- 
cerns, their  proximity  to  the  poles  and  wires  of  the  defendant, 
the  crossing  of  the  wires  of  these  several  concerns,  and  the 
danger  of  their  breaking  and  falling  on  other  wires,  as  shown 
by  the  instances  when  this  had  occurred.  At  least  once  a  year 
the  chief  of  police,  together  with  the  street  commissioner,  made 
an  inspection  tour  in  which  he  counted  the  poles  and  calcu- 
lated the  miles  of  wires,  and  inspected  both  to  see  that  they 
were  in  good  condition.  If  this  were  all  that  was  actually 
done  by  way  of  supervision  and  inspection,  and  all  that  was 
contemplated  when  the  ordinance  was  passed,  it  might  well  be 
claimed  that  the  amount  of  the  charge  was  so  grossly  exces- 
sive as  to  compel  the  conclusion  that  it  was  imposed  for  gen- 
eral revenue  purposes.  But  it  was  shown  that  in  addition 
to  this  regular  inspection,  the  officers  of  the  police  depait- 
ment,  in  connection  with  their  other  duties,  kept  a  constant 
lookout  for  poles  that  might  be  in  a  dangerous  condition  and 
for  wires  that  might  be  down,  and  when  they  found  them 
in  that  condition  reported  it  to  the  proper  company.  It  is 
thus  seen  that  this  is  not  a  case  where  it  can  be  said  that, 
judging  the  intention  of  the  borough  by  its  action,  the  ordi- 
nance was  adopted  to  raise  revenue  and  not  to  repay  the  ex- 
penses or  provide  for  the  liabilities  incurred  in  the  way  of 
inspection  or  for  proper  supervision.  True,  the  borough  in- 
troduced no  evidence  as  to  cost  of  the  supervision  and  inspec- 
tion it  gave ;  nor  was  it  required  to  in  the  presentation  of  its 
case  in  chief.  In  answer  to  this  prima  facie  case  the  defendant 
showed  by  the  deposition  of  its  vice  president,  that  the  total 
length  of  pole  lines  owned,  leased  and  controlled  by  tlie  com- 


Digitized  by 


Google 


KlTrANNING  BORO.  v.  W.  U.  TELEG.  CO.,  Appellant  353 
346,  (1904).]  Opinion  of  the  Court. 

pany  in  Pennsylvania  was  9,649  miles,  and  the  total  length  of 
wire  70,369  miles;  that  in  the  entire  system  the  total  pole 
mileage  was  196,115,  and  the  total  number  of  poles  about 
6,800,000 ;  that  the  amount  of  the  capital  stock  and  bonded 
indebtedness  of  the  company  was  8118,874,000 ;  that  for  the 
fiscal  year  ending  June  30,  1902,  the  company's  net  receipts 
from  the  operation  of  its  lines  were  $6,620,679.97.  In  decid- 
ing as  to  the  pertinency  of  this  testimony,  and  the  weight  to 
which  it  was  entitled  in  the  trial  of  this  issue,  it  is  to  be  borne 
in  mind,  that  the  license  fee  or  charge  sought  to  be  collected 
was  not  a  tax  upon  the  property  or  franchises  of  the  company, 
or  on  its  transmission  of  messages,  or  on  its  receipts  from  such 
transmission,  nor  in  tlie  nature  of  rental  for  occupying  certain 
portions  of  the  streets,  nor  a  charge  for  the  privilege  of  engag- 
ing in  business,  either  local  or  interstate,  ^^  but  was  a  charge 
in  the  enforcement  of  local  governmental  supervision,  such  as 
was  presented  in  Western  Union  Telegraph  Co.  v.  New  Hope, 
187  U.  S.  419  (23  Sup.  Ct.  Repr.  204) : "  Atlantic  &  Pacific 
Telegraph  Co.  v.  Philadelphia,  190  U.  S.  160  (23  Sup.  Ct. 
Repr.  817).  If  the  ordinances  had  discriminated  between  tele- 
graph companies  (for  example  the  Western  Union  and  the 
Postal-Cable)  using  the  same  kind  of  instrumentalities  and 
occupying  the  borough  streets  in  the  same  way,  charging  one 
a  greater  fee  than  the  other,  by  reason  of  the  differences  be- 
tween them  as  to  any  or  all  the  facts  above  recited,  it  might 
well  be  argued  that  it  was  in  contravention  of  the  general  rule, 
that  the  powers  vested  in  municipal  corporations  should,  as 
far  as  practicable,  be  exercised  by  ordinances  general  in  their 
nature  and  impartial  in  their  operation :  1  Dillon's  Municipal 
Corporations  (4th  ed.)  sec.  325.  Having  regard  to  the  nature 
of  the  license  fee,  and  to  the  purpose  for  which  alone  such  a 
charge  may  lawfully  be  exacted,  we  fail  to  see  the  relevancy 
and  materiality  of  the  testimony  above  referred  to,  in  the  trial 
of  an  issue  where  the  only  question  was,  whether  the  charge  was 
disproportioned  to  the  reasonably  to  be  anticipated  expenses 
of  the  borough  supervision  and  inspection.  It  would  aid 
neither  court  nor  jury  in  determining  that  question,  but  would 
tend  rather  to  confuse  and  mislead. 

The  witness  testified  further  as  follows :  "  It  is  difficult  to 
give  accurate  figures  for  repairs  and  reconstruction,  but  a  care- 
VoL.  XXVI — 23 
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ful  examination  of  the  reports  from  Pennsylvania  shows  that 
the  company  spent  in  that  state  for  the  year  1901,  117.50  per 
mile  of  poles  for  reconstruction,  and  $18.00  per  mile  for  repairs  ; 
or  per  mile  of  wire  $2.00  for  reconstruction,  and  $2.20  for  re- 
pairs." We  do  not  say  that  this  testimony  was  irrelevant. 
Under  the  decisions  in  the  Atlantic  and  Pacific  Telegraph  case, 
and  the  later  decision  of  the  same  court  in  Postal  Telegraph,  etc., 
Co.  V.  Taylor,  192  U.  S.  64  (24  Sup.  Ct.  Repr.  208),  the  testi- 
mony would  seem  to  have  been  relevant,  as  furnishing  a  stand- 
ard with  which  to  compare  the  sum  demanded  by  the  ordinance, 
if  it  had  covered  the  entire  period  for  which  the  license  fees  were 
claimed,  and  had  been  accompanied  by  evidence  as  to  the  nature, 
extent  and  cost  of  the  inspection  and  supervision  of  its  lines 
which  the  company  gave.  B  ut,  standing  by  itself,  proof  that  the 
company  spent  an  average  of  so  much  per  mile  in  a  particular 
year  for  repairs  and  reconstruction  does  not  furnish  a  standard 
by  which  to  measure  the  reasonableness  of  the  charge  fixed  by 
the  ordinance  to  reimbui'se  the  borough  for  the  anticipated  ex- 
penses incident  to  proper  supervision  and  inspection  by  its  ofl&- 
cers  and  agents,  and  the  issuing  and  making  a  record  of  the 
license.  In  the  Atlantic  and  Pacific  Telegraph  case  the  de- 
fendant gave  evidence  of  the  extent  of  its  own  supervision  and 
the  cost  of  '*  repair,  maintenance  and  supervision  "  for  the  whole 
period  covered  by  the  action ;  but  the  evidence  of  the  defend- 
ant's vice  president  above  quoted,  and  it  is  all  there  is  bearing 
upon  that  subject,  does  not  come  up  to  that  standard  nor  any- 
thing like  it.  Under  all  the  relevant  testimony  in  the  case,  the 
learned  tiial  judge  was  right  in  instructing  the  jury  that  the 
prima  facie  presumption  in  favor  of  the  reasonableness  of  the 
oi*dinance  was  not  rebutted,  and  that  the  only  question  for  their 
determination  was  the  number  of  poles  and  miles  of  wire  main- 
tained by  the  defendant  in  the  highways  of  the  borough.  This 
instruction  was  clearly  warranted  by  the  adjudicated  cases  up  to 
that  time,  and,  as  applied  to  the  evidence  adduced  on  the  trial, 
was  not  in  conflict  with  the  later  decisions  upon  the  subject. 
Judgment  affirmed. 
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Kittanning  Borough  v.  Kittanning  Consolidated  Natural 
Gas  Company,  Appellant. 

Taxation  —  Oaa  companies  —  License  tax  —  MunicipaliHes — Boroughs — 
Police  power. 

The  power  of  a  borough  governed  by  the  general  borough  law,  to  provide 
by  ordinance  for  police  supervision  and  inspection  by  its  officers  and  serv- 
ants of  pipes  laid  and  maintained  under  its  streets  by  incorporated  gas 
companies,  and,  as  part  of  and  incidental  to  such  provision,  to  ordain  the 
payment  by  such  companies  of  a  reasonable  annual  license  fee  or  tax,  is 
derived  from  the  same  source,  and  b  sustained  and  governed  by  the  same 
general  principles,  as  its  power  to  enact  amilar  ordinances  relative  to  the 
police  supervision  and  inspection  of  poles  and  wires  of  telegraph,  telephone 
and  electric  light  companies.  The  fact  that  the  latter  are  maintained  upon 
the  surface  of  the  streets  and  the  former  are  laid  underneath  the  surface 
does  not  prevent  the  application  of  these  principles. 

The  right  of  the  public  in  a  city  or  borough  street  is  by  no  means  confined 
to  the  surface  of  the  way,  and  this  all  those  who  set  apart  land  for  a  street 
are  conclusively  presumed  to  know. 

In  an  action  by  a  borough  to  recover  a  license  tax  imposed  in  the  exer- 
cise of  the  police  power  for  the  inspection  aud  supervision  of  the  pipes  of  a 
gas  company  beneath  the  surface  of  the  streets,  the  borough  is  not  bound 
in  the  first  place  to  prove  that  the  amount  of  the  tax  is  reasonable.  The 
burden  is  on  the  gas  company  to  prove  that  it  is  unreasonable. 

In  such  a  case  unless  the  court  is  able  to  say  from  the  facts  of  which  it 
may  take  judicial  cognizance,  or  from  the  undisputed  or  admitted  facts,  or 
if  there  be  a  conflict  of  evidence,  then  from  the  duly  ascertained  facts,  that 
the  ordinance  is  a  revenue  measure  under  the  guise  of  a  police  regulation, 
or  that  the  license  fee  is  grossly  in  excess  of  what  was  necessary  to  cover 
the  reasonably  to  be  anticipated  expenses  of  proper  police  supervision,  it 
is  not  justified  in  interfering. 

Even  where  there  is  a  conflict  of  evidence  and  the  controverted  facts  are 
to  be  determined  by  a  jury,  still  the  burden  of  proof  being  on  the  defend- 
ant, the  court  cannot  be  convicted  of  error  in  giving  bmding  instructions 
in  favor  of  the  borough  where  the  defendant  has  not  furnished  evidence 
from  which  the  jury  could  find  facts  which  would  justify  the  court  in  de- 
claring the  ordinance  unreasonable. 

A  borough  ordinance  imposing  a  license  tax  on  the  pipes  of  a  gas  com- 
pany is  not  wholly  void  if  it  does  not  expressly  confine  the  tax  to  pipes  be- 
neath the  surface  of  the  public  streets.  The  enforcement  of  the  ordinance 
will  be  restricted  to  the  pipes  concerning  which  the  borough  council  had 
power  to  legislate. 

Practice,  C,  P, —Evidence-— Affidavit  of  defense. 

In  the  absence  of  a  rule  of  court  providing  otherwise,  an  affidavit  of  de- 
fense when  deemed  sufficient,  serves  its  purpose  in  preventing  judgment  by 
default,  and  cannot  be  offered  by  defendant  on  the  triid  as  evidence  of  the 
facts  therein  alleged,  and,  a  fortiori,  cannot  be  considered  on  appeal. 
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Argued  May  9, 1904.  Appeal,  No.  80,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T., 
1902,  No.  24,  on  verdict  for  plaintiff  in  case  of  Kittanning  Bor- 
ough y.  Kittanning  Consolidated  Natural  Gas  Company. 
Before  Rice,  P.  J.,  Beaveb,  Oblady,  Smith,  Porter,  Mor- 
rison and  Henderson,  J  J.    Affirmed. 

Assumpsit  to  recover  a  license  tax  on  the  pipes  of  a  gas 
company.     Before  Patton,  P.  J. 

At  the  trial  it  appeared  that  by  ordinances  passed  in  1900 
the  borough  of  Kittanning  imposed  a  license  tax  of  $30.00 
per  mile  on  the  pipes  and  mains  of  the  defendant  company. 

Plaintiff  presented  these  points : 

1.  That  the  validity  and  reasonableness  of  the  ordinance  im- 
posing the  license  fee  claimed,  are  questions  for  the  court  to 
determine,  and  the  jury  have  nothing  to  do  with  those  ques- 
tions.    Answer:  Affirmed.  [3] 

2.  If  the  court  adjudges  the  ordinance  valid  and  a  reasonable 
exercise  of  the  police  power  of  the  borough,  then  the  only  fact  for 
the  jury  to  determine  is  the  number  of  miles  of  pipe  maintained 
in  the  streets  and  alleys  of  the  borough  by  the  defendant  com- 
pany, and  after  determining  that  fact  it  will  be  the  duty  of  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the  number  of 
miles  so  found,  at  the  rate  per  mile  fixed  by  the  ordinance. 
Answer:  Affirmed.  [4] 

Defendant  presented  these  points  : 

1.  That  the  ordinance  ordained  April  13,  1900,  and  the  sup- 
plement thereto  ordained  October  1, 1900,  is  uncertain,  indefi- 
nite and  unfair  because  (a)  no  mention  ib  made  of  the  streets, 
alleys  or  public  thoroughfares  in  said  borough  which  is  the 
portion  of  the  borough  territory  over  which  the  burgess  and 
town  council  have  authority  to  exercise  police  inspection, 
(b)  No  distinction  is  made  between  streets  and  alleys  or  be- 
tween paved  streets  and  unpaved  streets,  (c)  No  distinction 
is  made  as  to  the  different  sizes  of  pipe  line.  Answer:  Re- 
fused. [5] 

4.  The  amount  of  $30.00  per  mile  charged  in  said  ordinance 
and  levied  on  the  defendant  is  exorbitant;  viz:  (a)  The  evidence 
shows  police  inspection  umiecessary.  (b)  Tlie  ordinance  re- 
quiring extraordinary  care  when  the  street  surface  is  disturbed 
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and  no  other  necessity  for  said  police  service  is  alleged,  (c) 
The  borough  of  Kittanning  has  been  furnished  by  the  defend- 
ant and  its  predecessors  with  natural  gas  and  to  its  citizens 
since  1888,  during  all  of  which  time  no  necessity  for  police  in- 
spection was  discovered  by  the  plaintiff,  (d)  During  all  the 
years  above  referred  to  the  council  house  and  the  borough  in 
all  its  departments  including  hose  houses  for  use  of  the  fire 
department,  including  fire  whistles  for  sounding  an  alarm  for 
fire,  have  been  furnished  by  defendant  with  gas  for  light  and 
fuel  as  a  gratuity,  (e)  The  evidence  shows  the  absence  of 
the  conduct  on  the  part  of  the  borough  authorities  to  interest 
itself  more  than  in  the  collection  of  tax.  No  rules  for  inspec- 
tion or  manner  designated  for  inspecting  the  defendant's  prop- 
erty and  the  absence  of  proof  that  any  demand  or  inquiry  was 
made  for  information  from  the  defendant  as  to  the  condition 
of  its  plant,  (f)  The  evidence  shows  the  defendant  company 
exerted  itself  to  avoid  disturbing  the  surface  of  the  streets  by 
laying  all  service  pipes  to  the  curb  on  all  streets  at  the  time 
when  the  same  were  being  paved  by  the  borough  of  Kittanning. 
(g)  The  evidence  further  shows  that  during  the  years  1900 
and  1901  the  defendant  employed  three  in  number  of  men 
skilled  in  the  management  of  gas  lines  and  in  the  business  of 
transporting  natural  gas  whose  duty  and  business  it  was  and 
had  been  to  carefully  guard  the  public,  the  citizens  as  well  as 
the  defendant,  from  accident  or  injury.  Artswer :  Tliat  point 
is  refused.  [9] 

Verdict  and  judgment  for  plaintiff  for  f  298.10.     Defendant 


ErroTB  (Msigned  were  (8-5,  9)  above  instructions,  quoting 
them. 


Mi  F.  Leasan  and  O.  E.  Harrington^  for  appellant. — The 
court,  in  declaring  the  ordinance  a  reasonable  exercise  of  mu- 
nicipal legislation,  failed  to  consider  the  necessity  of  it,  under 
the  facts  in  the  case :  Kneedler  v.  Borough  of  Norristown,  100 
Pa.  868;  Borough  of  Susquehanna  Depot  v.  Simmons,  112 
Pa.  884;  Fitzpatrick  v.  Darby  Borough,  184  Pa.  646 ;  Postal 
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Tel.  Cable  Co.  v.  Taylor  Borough,  192  U.  S-  64  (24  Pa.  Sup. 
Ct.  Repr.  208). 

The  court  was  in  error  in  upholding  this  exorbitant  tax  and 
in  not  allowing  the  jury  to  pass  upon  all  these  pertinent 
facts,  in  determining  whether  the  ordinance  was  reasonable 
and  necessary:  New  Hope  Borough  v.  Postal  Telegraph 
Cable  Co.,  202  Pa.  532;  Postal  TeL  Cable  Co.  v.  New 
Hope,  192  U.  S.  66  (24  Sup.  Ct.  Repr.  204) ;  Philadelphia 
V.  Western  Union  Tel.  Co.,  89  Fed.  Repr.  464 ;  Atlantic  & 
Pacific  Tel.  Co.  v.  Phila.,  190  U.  S.  160  (23  Sup.  Ct. 
Repr.  817). 

jB.  a.  McOulloughy  of  McCullough  ^  Seilman^  for  ap- 
pellee.— In  the  exercise  of  its  police  power,  a  city  or  borough 
may  enact  and  enforce  an  ordinance  requiring  the  mains  and 
pipes  of  natural  gas  companies  laid  and  operated  in  its  pub- 
lic highways  to  be  inspected  by  the  proper  municipal  au- 
thorities so  as  to  maintain  them  safe  and  convenient  for  public 
travel  and  to  impose  upon  such  companies  a  reasonable  license 
fee  therefor:  Allegheny  City  v.  People's  Nat.  Gas  Co.,  172 
Pa.  632. 

The  reasonableness  of  the  license  fee,  as  to  the  an^ount,  is 
first  to  be  determined  by  the  borough  authorities  and  their  act 
is  reversible  by  the  court  only  on  conviction  of  a  clear  abuse 
of  discretion :  North  Braddock  Borough  v.  Central  District  & 
Printing  Tel.  Co.,  11  Pa.  Superior  Ct.  24 ;  New  Hope  Borough 
V.  W.  U.  Tel.  Co.,  16  Pa.  Superior  Ct  306 ;  Taylor  Borough 
V.  Postal  Tel.  Cable  Co.,  16  Pa.  Superior  Ct.  344 ;  Philadel- 
phia V.  W.  U.  Tel.  Co.,  89  Fed.  Repr.  454 ;  New  Hope  Borough 
V.  Postal  Tel.  Cable  Co.,  202  Pa.  532 ;  AUentown  v.  W.  U. 
Tel.  Co.,  148  Pa.  117  ;  Chester  v.  Phila.,  etc.,  Tel.  Co.,  148 
Pa.  120;  Chester  v.  W.  U.  Tel.  Co.,  154  Pa.  464;  Phila.  v. 
American  Union  Tel.  Co.,  167  Pa.  406. 

Opinion  by  Rick,  P.  J.,  October  17, 1904: 

Allusion  is  made  in  the  defendant's  printed  argument  to 
averments  contained  in  the  affidavit  of  defense.  But  in  the 
absence  of  a  rule  of  court  providing  otherwise,  the  affidavit 
had  served  its  purpose  in  preventing  judgment  by  default ;  it 
could  not  have  been  offered  by  the  defendant  on  the  trial  as 
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evidence  of  the  facts  therein  alleged ;  and,  a  fortiori,  cannot 
be  considered  on  this  appeal,  it  not  having  been  offered  in  evi- 
dence by  either  party. 

The  action  was  brought  under  a  borough  ordinance  requir- 
ing inspection  by  the  police  department  of  the  mains  and 
pipes  within  the  borough  of  all  artificial  and  natural  gas  com- 
panies, water  companies  and  other  companies,  and  imposing  an 
annual  license  fee  of  $30.00  for  each  mile  of  pipes  or  mains. 

It  is  asked,  can  the  borough  impose  a  license  tax  on  pipes 
and  mains  located  on  private  property,  over  which  the  borough 
has  no  control,  although  within  the  limits  of  the  borough? 
As  no  claim  was  made  or  recovery  had  for  pipes  or  mains  laid 
on  private  property,  this  question  does  not  legitimately  arise 
on  this  appeal.  Granting  that  the  ordinance  may  be  construed 
as  applying  to  such  pipes  and  mains,  as  well  as  to  those  laid  in 
^  the  public  streets  and  alleys  of  the  borough — which  is  doubt- 
ful— and  that  to  that  extent  it  exceeds  the  lawful  powers  of 
the  borough,  it  does  not  follow  that  the  ordinance  is  wholly 
void,  but  only  that  the  enforcement  of  it  must  be  restricted  to 
the  pipes  and  mains  concerning  which  the  borough  council  had 
power  to  legislate :  Kittanning  v.  Western  Union  Telegraph 
Co.,  ante  p.  346. 

The  power  of  a  borough  governed  by  the  general  borough 
law,  to  provide  by  ordinance  for  police  supervision  and  inspec- 
tion by  its  officers  and  servants  of  pipes  laid  and  maintained 
under  its  streets  by  incorporated  gas  companies,  and,  as  part 
of  and  incidental  to  such  provision,  to  ordain  the  payment  by 
such  companies  of  a  reasonable  annual  license  fee  or  tax,  is 
derived  from  the  same  source,  and  is  sustained  and  governed 
by  the  same  general  principles,  as  its  power  to  enact  similar 
ordinances  relative  to  the  police  supervision  and  inspection  of 
poles  and  wires  of  telegraph,  telephone  and  electric  light  com- 
panies, which  have  been  sustained  in  numerous  cases.  The 
fact  that  the  latter  are  maintained  upon  the  surface  of  the 
streets  and  the  former  are  laid  underneath  the  surface  does  not 
prevent  the  application  of  these  principles.  Moreover,  the  use 
of  the  streets  by  gas  companies  is  not  confined  to  the  mainte- 
nance of  pipes  beneath  the  surface,  but  includes  the  breaking  of 
the  surface  to  lay  the  pipes,  to  make  house  connections  and  re- 
pairs, and  to  inspect  the  line.     But  we  are  not  disposed  to  rest 
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the  decision  upon  that  g^round  alone.  The  right  of  the  public  in 
a  city  or  borough  street  is  by  no  means  confined  to  the  surface 
of  the  way,  and  this  all  who  set  apart  land  for  a  street  are  conclu- 
sively presumed  to  know:  Elliott  on  Roads  (2ded.),sec.l7.  To 
say  that  the  police  power  of  a  city  or  borough  over  streets  does 
not  extend  beneath  the  surface  would  be  contrary  to  sound  prin- 
ciple, and  be  justified  by  no  decision  to  which  our  attention  has 
been  called.  Indeed,  it  would  seem  to  be  in  plain  conflict  with 
the  principles  enunciated  in  McDevitt  v.  People's  Nat  Gas  Co., 
160  Pa.  367,  and  kindred  cases.  Except  as  restricted  by  the 
act  under  which  such  companies  derive  their  powers,  the  police 
power  of  a  borough  or  city  extends  to  such  occupancy  and  use 
of  the  streets,  whether  upon  or  beneath  the  surface,  as  in  its 
nature  requires  or  justifies  supervision  at  the  hands  of  the 
municipality  in  order  to  safeguard  the  public  in  their  rightful 
use  of  the  same  streets.  "  The  right  of  a  private  corporation 
to  break  up  " — and,  we  add,  to  occupy  or  use — "  the  public 
highwa3rs  of  a  municipality  in  the  exercise  of  a  franchise  con- 
ferred upon  them  by  an  act  of  assembly  is  necessarily  subject 
to  the  reasonable  municipal  regulations  of  the  district,  enacted 
for  the  common  good  of  all  its  inhabitants,  unless  specially  ex- 
cluded by  the  act  conferring  the  right :  "  Commissioners,  etc., 
of  Northern  Liberties  v.  Northern  Liberties  Gas  Co.,  12  Pa.  818 ; 
Frankford  &  Phila.  Pass.  Ry.  Co.  v.  Phila.,  68  Pa.  119;  Phila. 
Steam  Supply  Co.  v.  Phila.,  15  W.  N.  C.  67  ;  Lansdowne  Boro. 
v.  Springfield  Water  Co.,  16  Pa.  Superior  Ct  490.  In  the  last 
cited  case  we  said :  **  A  company  that  is  required  to  obtain 
municipal  consent,  and  after  obtaining  it  has  entered  upon  the 
streets,  is  in  precisely  the  same  situation  so  far  as  its  being  sub- 
ject to  police  regulation  is  concerned  as  a  company  that  is  not 
required  to  obtain  such  consent.  The  municipality  has  no 
greater  authority  to  abridge  or  interfere  with  the  franchises 
granted  by  the  legislature  in  the  one  case  than  in  the  other. 
According  to  the  doctrine  of  the  above  cited  cases  and  many 
others  that  might  be  cited,  its  power  to  make  reasonable  police 
regulations  is  independent  of,  and  not  merely  incidental  to,  the 
power  to  grant  or  withhold  consent  to  the  use  of  the  streets  by 
the  corporation."  It  is  true  that  the  twelfth  section  of  the  Act 
of  May  29,  1886,  P.  L.  29,  prescribes  a  mode  of  determining 
certain  disputes  that  may  arise  between  the  municipality  and 
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the  gas  company,  but  this  section  cannot  fairly  be  construed  as 
taking  away  the  power  of  the  municipality  to  supervise  and 
inspect  the  line  for  the  purpose  of  ascertaining  whether  it  is 
maintained  in  a  safe  condition.  To  what  extent  it  may  be  re- 
garded as  restrictive  of  the  police  power  of  boroughs  in  other 
respects  need  not  be  considered  in  this  case.  As  has  been  said 
concerning  telegraph  companies  engaged  in  the  business  of  in- 
terstate commerce,  so  it  may  be  said  here,  if  a  corporation 
^^  so  carries  on  its  business  as  to  justify,  at  the  hands  of  any 
municipality,  a  police  supervision  of  the  property  and  instru- 
mentalities used  therein,  the  municipality  is  not  bound  to  fur- 
nish such  supervision  for  nothing,  and  may,  in  addition  to 
ordinary  property  taxation,  subject  the  corporation  to  a  charge 
for  the  expense  of  the  supervision  : "  Atlantic  &  Pacific  Tele- 
graph Co.  V.  Philadelphia,  190  U.  S.  160  (28  Sup.  Ct.  Repr. 
817). 

The  form  in  which  the  charge  is  imposed  or  the  name  by 
which  it  is  designated  does  not  conclusively  determine  the  char- 
acter of  the  charge  :  Braddock  v.  Allegheny  Co.  Telephone  Co., 
25  Pa.  Superior  Ct.  644.  If  it  is  in  reality  an  annual  tax,  under 
the  guise  of  a  police  regulation,  and  is  imposed  for  revenue  only, 
the  municipality  must  show  some  express  legislative  authority 
to  impose  it.  We  are  not  bound  to  uphold  an  ordinance  adopted 
ostensibly  as  a  police  measure  but  used  as  a  mere  subterfuge  for 
the  purpose  of  raising  revenue.  Courts  will  not  sustain  munic- 
ipalities in  such  abuse  of  their  powers,  if  it  be  shown.  But  if 
the  purpose  of  the  ordinance  is  police  regulation,  and  it  tends 
to  accomplish  the  object  sought,  then,  under  the  power  to  regu- 
late, the  ordinance  may  be  sustained,  although  the  municipal 
charter  does  not,  in  so  many  words,  confer  authority  to  license. 
^'  Certainly,  if  a  municipal  regulation  is  adopted,  which  would 
be  lawful  if  intended  for  one  purpose,  and  unlawful  if  for  an- 
other, the  presumption  is  that  the  purpose  was  lawful,  unless 
the  contrary  clearly  appears  :  *'  per  Sharswood,  J.,  in  Johnson 
V.  Philadelphia,  60  Pa.  445 ;  Lansdowne  Boro.  v.  Springfield 
Water  Co.,  16  Pa.  Superior  Ct.  490.  This  presumption  was  not 
rebutted  by  any  testimony  offered  by  the  defendant,  but,  rather, 
was  strengthened  by  the  testimony  introduced  by  the  plaintiff 
as  to  the  actual  supervision  and  inspection  given  by  its  police 
officers  under  and  pursuant  to  the  ordinance. 
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The  most  difficult  question  in  the  case  is  as  to  the  amount 
of  the  charge.  We  have  held  in  Kittanning  Borough  v.  West- 
ern Union  Telegraph  Co.,  ante,  p.  846,  that  in  an  action  to 
recover  such  a  charge  as  this  the  borough  is  not  required  to 
show  the  cost  of  such  supervision  in  the  presentation  of  its  case 
in  chief.  Presumably,  borough  officers  will  act  in  good  faith, 
and  exercise  their  best  judgment  and  have  regard  only  to  the 
purpose  for  which  it  may  lawfully  be  exacted,  in  fixing  the 
amount ;  for  that  is  their  duty.  But  their  power  is  not  abso- 
lute, nor  their  action  irreviewable  by  the  courts.  This  is  plain 
enough ;  the  difficulty  is  in  laying  down  a  rule  whereby  the 
reasonableness  of  the  amount  can  be  determined  in  any  case 
that  may  arise.  Necessarily  any  rule  that  may  be  adopted 
must  leave  some  latitude  for  the  exercise  of  the  discretion  of 
the  borough  officers.  Unless  this  has  been  exceeded ;  unless 
the  court  is  able  to  say  from  the  facts  of  which  it  may  take 
judicial  cognizance,  or  from  the  undisputed  or  admitted  facts, 
or  if  there  be  a  conflict  of  evidence,  then  from  the  duly  ascer- 
tained facts,  that  the  ordinance  is  a  revenue  measure  under 
the  guise  of  a  police  regulation,  or  that  the  license  fee  is 
grossly  in  excess  of  what  was  necessary  to  cover  the  reasonably 
to  be  anticipated  expense  of  proper  police  supervision,  it  is 
not  justified  in  interfering.  Even  if  it  be  conceded  that  where 
thei-e  is  a  conflict  of  evidence,  the  controverted  facts  are  to  be 
determined  by  the  jury,  still,  the  burden  of  proof  being  on  the 
defendant,  the  court  cannot  be  convicted  of  error  in  giving 
binding  instructions  in  favor  of  the  borough  where  the  defend- 
ant has  not  furnished  evidence  from  which  the  jury  could  find 
facts  wliich  would  justify  the  court  in  declaring  the  ordinance 
unreasonable.  For  it  is  to  be  borne  in  mind  that  this  is  not  an 
action  on  a  quantum  meruit,  and  that  where  an  ordinance  is 
not  unreasonable  on  its  face,  it  is  incumbent  on  one  who  al- 
leges its  invalidity  upon  the  ground  of  unreasonableness,  to 
aver  and  prove  the  facts  that  make  it  so.  If  the  decision  of 
the  state  courts  that  an  ordinance  is  not  unreasonable,  involves 
a  federal  question,  as,  for  example,  whether  or  not,  by  reason 
of  the  amount  of  charge  the  ordinance  imposes  an  unlawful  bur- 
den upon  interstate  commerce,  the  decision  is  undoubtedly  re- 
viewable by  the  Supreme  Court  of  the  United  States,  and  its  de- 
cision of  that  question  is  binding  upon  us  in  all  cases  similarly 
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situated  as  to  their  facts  even  though  it  may  be  in  conflict  with 
previous  decisions  of  our  own  court  or  of  our  Supreme  Court : 
Com.  ex  rel.  v.  Butler,  19  Pa.  Superior  Ct.  626 ;  Harrisburg  v. 
McPherran,  14  Pa.  Superior  Ct.  473,  491.  But  upon  all  ques- 
tions of  purely  state  law,  it  is  our  duty  under  the  act  creating 
this  court,  and  would  be  so  even  though  there  were  no  express 
statutory  provision  to  that  effect,  to  receive  and  follow  the  de- 
cisions of  the  Supreme  Court  of  the  state  "  as  of  binding  au-> 
thority."  By  the  law  of  this  commonwealth,  as  declared  by 
that  court,  the  tribunal  having  jurisdiction  to  decide  whether 
or  not,  under  an  agreed  or  duly  ascertained  state  of  facts — 
there  being  no  conflict  of  evidence  as  to  essential  facts — an 
ordinance  is  unreasonable,  is  the  court :  Kneedler  v.  Boro.  of 
Norristown,  100  Pa.  868;  New  Hope  v.  W.  U.  Tel.  Cable 
Co.,  16  Pa.  Superior  Ct.  310 ;  s.  c,  202  Pa.  632 ;  Com.  v. 
Phila.,  Harrisburg,  etc.,  R.  R.  Co.,  23  Pa.  Superior  Ct.  205. 
And  we  are  not  convinced  that  as  to  cases  tried  in  the  state 
courts,  this  rule  has  been  abrogated  or  changed,  or  was  in- 
tended to  be,  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  160  (23  Sup.  Ct.  Repr.  817).  It  certainly  has  not 
been  changed  in  cases  arising  under  our  state  laws  in  which 
no  federal  question  is  involved. 

The  learned  judge  below  upon  a  view  of  all  the  facts  in  evi- 
dence and  with  better  knowledge  of  the  surrounding  local 
conditions  than  we  have,  has  determined  that  there  was  not 
sufficient  evidence  to  warrant  a  finding  that  the  ordinance  is 
unreasonable.  We  have  carefully  re-examined  the  evidence  in 
the  light  of  the  foregoing  principles,  and  are  not  convinced 
that  he  ought  to  have  held  otherwise,  or  ought  to  have  sub- 
mitted the  question  to  the  jury.  The  ordinance  being  prima 
facie  valid,  it  would  be  contrary  to  sound  principle  to  declare 
it  void  for  unreasonableness  in  respect  of  the  amount  of  the  li- 
cense fee,  without  proof  of  facts  from  which  it  could  be  deter- 
mined, approximately  at  least,  what  sum  would  be  sufficient 
to  meet  the  expenses  arising  from  proper  and  lawful  municipal 
supervision.  Here  the  proof  fails.  It  falls  far  short  of  what 
was  alleged  in  the  telegraph  cases  decided  by  us  in  July  last, 
or  in  the  United  States  cases  cited  in  those  opinions. 

Judgment  affirmed. 
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Davis  V,  Wheeling,  Pittsburg  &  Baltimore  Railroad  Com- 
pany, Appellant. 

RaUroad^Eminent  domain — Damages — Release  of  damages, 
A  general  release  of  damages  to  a  railroad  company  as  to  land  taken 
for  right  of  way  will  be  construed  to  embrace  every  injury  to  the  entire 
tract  necessarily  resulting  from  the  construction  of  the  railroad  as  originally 
located,  and  for  the  lawful  exercise  of  the  right  of  the  company  to  extend 
its  works,  within  the  limits  of  the  ri^t  of  way  to  meet  the  demands  of 
increasing  traffic. 

Railroads-'Private  right  of  xoay—Adverse  possession  against  railroad  com- 
pany. 

A  landowner  is  not  entitled  to  recover  damages  from  a  railroad  company 
for  encroachment  upon  a  private  right  of  way  averred  to  have  been  acquired 
by  prescription,  between  trestle  supports,  alleged  to  have  been  decreased  from 
a  greater  to  a  less  width,  where  the  evidence  shows  that  the  owner  had  the 
use  of  the  greater  width  for  the  period  of  only  fourteen  years  prior  to  the 
action  of  the  railroad  company  in  lessening  the  width. 

Not  decided  whether  a  private  individual  may  acquire  by  adverse  posses- 
sion a  private  right  of  way  over  land  included  in  a  railroad  company's  right 
of  way. 

Argued  April  19, 1904.  Appeal,  No.  46,  April  T^  1904,  by 
defendant  from  judgment  of  C.  P.  Washington  Co.,  Feb.  T., 
1903,  No.  67,  on  verdict  for  plaintiff  in  case  of  Robert  W.  Davis 
V.  Wheeling,  Pittsburg  &  Baltimore  Railroad  Company.  Be- 
fore Rice,  P.  J.,  Bbaveb,  Orlady,  Smith,  Portsb,  Morri- 
son and  Henderson,  JJ.    Reversed. 

Trespass  to  recover  damages  for  an  alleged  encroachment 
upon  a  private  right  of  way.     Before  Taylor,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $1,100.  Defendant 
appealed. 

Urror  assigned  among  others  wto  (12)  in  refusing  binding 
instructions  for  defendant. 

Norman  E.  Clark^  for  appellant. — A  railroad  being  a  public 
highway,  no  rights  can  be  acquired  against  it  either  by  the 
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publio  or  by  individuals  by  adverse  user,  no  matter  how  long 
such  use  continues  or  under  what  circumstances  it  is  claimed : 
Penna.  R.  R.  Co.  v.  Freeport  Borough,  138  Pa.  91 ;  North- 
em  Pacific  Ry.  Co.  v.  Townsend,  190  U.  S.  267  (23  Sup. 
Ct  Repr.  671) ;  Sapp  v.  Northern  Central  Ry.  Co.,  61  Md. 
115 ;  East  Tenn.,  etc.,  R.  R.  Co.  v.  West,  10  L.  R.  A.  855 ; 
Heyl  V.  P.  W.  &  B.  R.  R.  Co.,  51  Pa.  469  ;  D.  L.  &  W.  R.  R. 
Co.  V.  Newton  Coal  Mining  Co.,  6  Kulp,  21;  Stevenson's 
App.,  17  W.  N.  C.  429. 

When  the  company  obtained  title  to  the  eight  acre  strip  of 
ground  for  right  of  way  purposes  it  was  entitled  to  the  exclu- 
sive possession  of  the  same.  It  could  build  its  tracks  over  the 
whole  or  only  over  a  part.  It  could  raise  and  maintain  any 
appropriate  superstructure  upon  it  and  deal  with  it  without 
limit  for  railroad  uses,  as  its  directors  might  deteimine :  Pitts- 
burg, Fort  Wayne  &  Chicago  Railway  Co.  v.  Peet,  152  Pa.  488 ; 
Penn.  Schuykill  Valley  Railroad  Co.  v.  Reading  Paper  Mills, 
30  W.  N.  C.  148. 

When  a  railroad  company  condemns  land  it  has  a  right  to 
regard  and  make  provision  for  its  future  as  well  as  its  present 
needs,  and  non-user  of  a  portion  of  the  land  for  certain  purposes 
cannot  be  held  to  be  an  abandonment :  Pittsburg,  Fort  Wayne 
&  Chicago  Railway  Co.  v.  Peet,  152  Pa.  488;  Pittsburg  Junc- 
tion R.  R.  Company's  Appeal,  122  Pa.  511. 

A  grant  of  the  right  of  way  for  a  i-ailroad  includes  all  that 
the  company  may  lawfully  and  adversely  take  for  use  as  a  way ; 
therefore  an  agreement  by  a  landowner  to  sell  *'  the  right  of 
way  "  over  his  premises  for  a  fixed  sum  covers  all  damages  of 
whatsover  nature  suffered  by  the  landowner,  unless  the  right 
to  recover  extra  compensation  is  expressly  reserved :  N.  &  W. 
Branch  Ry.  Co.  v.  Swank,  105  Pa.  555 ;  Hoffeditz  v.  South 
Penn.  Ry.  Co.,  129  Pa.  264;  Updegrove  v.  Penna.  Schuylkill 
Valley  R.  R.  Co.,  132  Pa.  540 ;  Pitts.,  Ft.  Wayne  &  Chicago 
Ry.  Co.  V.  Peet,  152  Pa.  488 ;  Penna.  Schuylkill  Valley  R.  R. 
Co.  V.  Reading  Paper  Mills,  30  W.  N.  C.  148 ;  Kemp  v.  Penna. 
TL  R.  Co.,  156  Pa.  480. 

L.  IL  Boyd^  for  appellee,  cited :  Seely  v.  Alden,  61  Pa.  302 ; 
Neff  V.  Penna.  R.  R.  Co.,  202  Pa.  371 ;  McMinn  v.  Pittsburg, 
etc.,  R-  R.  Co.,  147  Pa.  5. 
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Opinion  by  Porter,  J.,  October  17, 1904 : 

The  plaintiff  brought  this  action  to  recover  damages  for  en- 
croachment upon  a  private  right  of  way,  alleged  to  have  been 
acquired  by  prescription,  leading  from  his  lands  over  the  right 
of  way  of  the  defendant  company  and  between  the  supports  of 
a  trestle  work  upon  which  the  tracks  of  the  company  were  lo- 
cated. The  statement  contained  an  averment  that  the  fill  at 
the  end  of  the  trestle  work  had  slipped  and  diverted  the  flow 
of  water  from  a  spring  to  such  an  extent  as  to  damage  the  road- 
bed of  said  right  of  way,  and  that  at  one  time  the  slip  had  ex- 
tended on  to  the  road,  but  the  evidence  upon  tliis  branch  of 
the  case  was  not  such  as  would  have  warranted  a  finding  that 
the  slipping  was  the  fault  of  the  defendant  company,  nor  that 
the  right  of  way  in  question  had  been  materially  injured.  The 
statement  further  averred  that  this  slipping  had  extended  on- 
to the  lands  of  the  plaintiff,  thus  constituting  a  physical  intru- 
sion upon  his  property,  but  at  the  conclusion  of  the  presenta- 
tion of  the  evidence  at  the  trial  the  court,  upon  the  motion  of 
the  plaintiff,  withdrew  that  element  of  the  ease  from  the  con- 
sideration of  the  jury  ;  and  the  plaintiff  based  "  his  whole  claim 
for  recovery  here  on  the  encroachment  by  the  defendant  com- 
pany on  his  roadway  leading  from  the  pike  to  his  farm." 

The  only  averment  of  an  encroachment  which  was  supported 
by  any  evidence  worthy  of  consideration  related  to  the  location 
of  the  bents  or  supports  of  the  trestle  work  which  sustained 
the  tracks  over  which  the  defendant  company  operated  the 
main  line  of  its  road.  The  statement  averred  that  an  "en- 
croachment was  made  upon  said  road  or  passageway  by  said 
defendant  company  about  the  year  1885  when  the  passageway 
immediately  under  the  trestle  work  was  made  narrower  by  said 
company  by  the  insertion  of  an  extra  bench  or  set  of  upright 
timbers  for  the  support  of  the  tracks  of  said  defendant  com- 
pany, so  that  whereas,  previous  to  that  time  two  teams  could 
pass  with  safety  immediately  under  said  trestle  work,  at  the 
present  time  it  is  difficult  to  get  one  loaded  wagon  through 
said  opening  between  the  uprights  of  said  trestle  work  where 
said  roadway  or  passageway  goes  through  said  trestle  work." 
The  complaint  that  the  encroachment  upon  the  passageway 
was  "  by  narrowing  same  immediately  under  the  trestle  work 
by  inserting  an  additional  set  of  upright  timbers,"  is  reiterated 
in  the  statement. 
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The  statement  averred  that  the  railroad  was  constructed  in 
the  years  1865, 1866  and  1867,  by  the  Hempfield  Railroad  Com- 
pany, to  the  rights  of  which  the  defendant  company  succeeded 
about  the  year  1876 ;  which  allegations  the  evidence  indicates 
to  be  substantially  correct.  James  Spriggs  was  then  the  owner 
of  the  land  upon  which  the  right  of  way  was  located,  and  of  the 
tract  which  is  now  the  property  of  the  plaintiff.  The  railroad 
seems  to  have  been  located  along  one  side  of  the  farm,  and  did 
not  cut  it  into  pieces  separated  by  the  tracks.  Spriggs  died 
before  the  construction  of  the  road  was  completed,  and  his  ad- 
ministrators presented  a  petition  to  the  orphans'  court  setting 
forth  that  the  decedent  had  previously  to  his  death  made  a 
parol  contract  with  the  railroad  company  by  which  he  stipulated 
to  release  the  company  from  all  claim  for  damages  caused  by 
the  construction  of  the  railroad  and  to  convey  to  said  company 
such  quantity  of  his  land  as  the  said  company  might  necessarily 
appropriate  for  the  construction  of  their  road,  in  consideration 
whereof  the  railroad  company  had  stipulated  to  pay  to  said 
Spriggs  the  sum  of  $650 ;  that  the  railroad  company  had  prose- 
cuted the  construction  of  their  road  through  the  farm  and  had 
appropriated  as  much  as  they  adjudged  necessary,  which  by 
survey  had  been  ascertained  to  contain  8^^^,  acres,  "as  shown 
by  the  annexed  draft  and  description ; "  that  Spriggs  had 
died  without  having  made  a  deed  in  pursuance  of  the  con- 
tract, and  that  the  petitioners  pray  that  a  citation  might  issue 
to  the  Hempfield  Railroad  Company  to  show  cause  why  a  de- 
cree should  not  be  made  for  the  specific  performance  of  the 
contract.  The  railroad  company  filed  an  answer  admitting  the 
facts,  and  the  court,  on  May  31,  1856,  decreed  the  specific 
performance  of  the  contract,  and  ordered  the  petitioners  to 
execute  and  deliver  to  the  respondents  a  deed  of  conveyance 
according  to  the  terms  thereof.  The  deed  was  made  in  ac- 
cordance with  the  decree,  acknowledging  the  receipt  of  the 
consideration,  convejring  the  land,  and  in  accordance  with  tlie 
contract  which  the  court  had  decreed  should  be  specifically  per- 
formed, releasing  and  discharging  the  said  raiboad  company 
'*  from  any  and  all  claim  for  damages  caused  by  the  construc- 
tion of  said  railroad  through  the  tract  of  land  aforesaid." 
There  is  no  suggestion  in  the  proceedings  of  the  orphans' 
court  or  the  deed  executed  in  aQCordanpe  with  the  decree  of 
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any  reservation  of  a  private  right  of  way  over  the  land  conveyed 
or  of  any  servitude  imposed  upon  it  for  the  benefit  of  the  other 
part  of  the  farm.  The  release  of  damages  was  general  and 
must  be  held  to  have  embraced  every  injury  to  the  entire  tract 
necessarily  resulting  from  the  construction  of  the  i-ailroad  as 
originally  located,  and  for  the  lawful  exercise  of  the  right  of 
the  company  to  extend  its  works,  within  the  limits  of  the  right 
of  way,  to  meet  the  demands  of  increasing  traffic:  Kemp  v. 
Pennsylvania  Railix>ad  Company,  156  Pa.  430 ;  Port  v.  Hunt- 
ingdon &  Broad  Top  Railroad  Company,  168  Pa.  19. 

The  plaintiff  did  not  allege  in  his  statement,  nor  prove  that 
previous  to  the  entry  of  the  railroad  upon  the  land  there  had 
been  any  apparent  servitude  imposed  upon  the  strip,  over  which 
he  now  claims  a  private  right  of  way,  and  we  do  not  have  to 
deal  with  such  pre-existing  rights,  appurtenant  to  other  lands, 
in  the  lands  which  are  the  subject  of  the  appropiiation,  and 
subsequently  recognized  and  continued  by  the  railroad  com- 
pany, as  were  considered  in  Penna.  R.  R.  Co.  v.  Jones,  50  Pa. 
417 ;  Neff  V.  Penna.  R.  R.  Co.,  202  Pa.  371.  The  statement 
averred  that  the  private  roadway  *'  or  passageway  above  men- 
tioned having  been  constructed  about  the  year  1856  and  having, 
since  that  time  down  to  the  present,  been  used  by  himself  and 
his  ancestors  as  a  roadway  or  passage,  Ivom  the  farm  across  the 
railroad  company's  right  of  way  and  on  to  the  national  pike, 
said  use  having  been  peaceful  and  uninterrupted  by  the  de- 
fendant railroad  company  or  its  predecessors  in  possession  of 
said  railroad  property,  although  said  use  has  been  open,  adverse, 
continuous  and  notorious  for  the  period  above  mentioned,  above 
forty-six  years,  therefore  said  roadway  or  passageway  is  by 
prescription  a  right  of  way  belonging  to  the  farm  as  a  means 
of  getting  from  said  farm  to  a  public  road.'*  The  averment 
is  not  of  a  way  created  by  grant  or  reservation,  but  by  ad- 
verse user  alone,  and  that  that  use  originated  in  1856.  The 
plaintiff's  statement  avers  that  the  construction  of  the  railroad 
was  commenced  in  1855,  and  the  evidence  conclusively  estab- 
lishes that  the  railroad  company  appropriated  the  land  and  en- 
tered upon  the  construction  of  its  road  through  this  property 
prior  to  May  31,  1855,  and  made  compensation  to  the  owners, 
received  a  release  of  damages,  and  a  conve3rance  of  the  land 
in  accordance  with  the  decree  of  the  orphans'  court  upon  that 


Digitized  by 


Google 


DAVIS  r.  RAILROAD  CO.,  Appellant.  369 

364,  (1904).]  Opinion  of  the  Court. 

day  made.  There  was  not  a  scintilla  of  evidence  that  any  pri- 
vate right  of  way  appurtenant  to  the  lands  now  owned  by  the 
plaintiff  had  been  used  over  the  route  now  claimed  prior  to  the 
construction  of  the  railroad.  If  the  passageway  in  question 
is  by  prescription  a  right  of  way  appurtenant  to  plaintiff's  farm, 
the  adverse  user  in  which  that  right  is  founded  began  after  the 
land  had  been  acquired  by  the  railroad  company  for  a  public 
purpose,  and  such  use  has  all  the  time  been  adverse  to  the 
right  of  the  public  in  the  land.  The  i-ailroad  company  took 
the  land  unburdened  by  any  easement  for  a  private  right  of 
way,  but  the  plaintiff  contends  that  because,  as  he  asserts,  for 
over  twenty-one  years  the  supports  of  the  trestle  work  were 
wide  apart,  and  the  defendant  company  did  not  prevent  his 
driving  between  them  he  has  now  acquired  the  right  to  always 
have  the  supports  of  the  trestle  that  far  apart,  and  if  the  de- 
fendant company  desires  to  increase  the  strength  of  their  trestle 
so  that  it  may  safely  carry  the  heavy  engines  and  trains  which 
its  increased  traffic  requires  the  company  must  pay  him  for  the 
deprivation  of  his  supposed  right. 

Assuming  for  the  present  that  a  right  of  way  by  prescription 
may  be  acquired  through  adverse  user  by  a  private  individual 
over  lands  appropriated  to  a  public  use,  there  can  be  no  doubt 
that  it  is  incumbent  upon  the  claimant  of  such  a  right  to  show 
that  he  has  enjoyed  it  to  the  extent  asserted  for  twenty-one 
years.  The  evidence  in  this  case  establishes  the  undisputed  fact 
that  the  bents  or  supports  of  the  trestle  between  which  the  al- 
leged road  of  the  plaintiff  passes  were  placed  in  their  present 
positions  in  1885  and  have  there  remained  ever  since  that  time ; 
ihe  plaintiff  has  not  during  that  period  used,  either  adversely  or 
otherwise,  a  wider  road,  and  is  not  therefore  entitled  to  have 
that  period  counted  as  a  part  of  the  adverse  user  upon  which 
he  founds  his  prescriptive  right.  If  the  plaintiff  ever  acquired 
the  right  to  have  those  bents  placed  at  a  greater  distance  apart,  it 
must  have  been  prior  to  the  alleged  change  in  1885.  What 
were  the  conditions  prior  to  1885  ?  The  defendant  company 
called  many  witnesses  who  testified  that  during  the  entire  period 
prior  to  1885  the  bents  had  been  in  exactly  the  same  positions 
which  they  have  occupied  since  that  time,  but  leaving  that 
out  of  view  for  the  present  let  us  consider  the  testimony  pro- 
duced by  the  plaintiff.  The  plaintiff  called  a  number  of  wit- 
VoL.  XXVI — 24 


Digitized  by 


Google 


370  DAVIS  V.  RAILROAD  CO.,  AppeUant 

Opinion  of  the  Court.  [26  Pa.  Superior  Ot. 

nesses  who  testified  that  the  opening  in  tlie  trestle  through 
which  he  drove  was  made  considerably  narrower  in  1885,  some 
of  these  witnesses  testified  that  the  opening  prior  to  that  time 
had  been  about  twenty-eight  feet  wide,  but  only  one  of  those 
witnesses  had  ever  had  occasion  to  make  any  measurements 
which  could  have  given  them  an  exact  idea  of  the  width  of  the 
opening.  The  othera  were  simply  testifying  as  to  their  recol- 
lection of  a  distance  which  they  had  never  measured  and  which 
tiiey  had  never  had  occasion  to  accurately  estimate,  and  this 
when  eighteen  years  had  elapsed  after  the  change  had  been 
made.  Some  of  those  witnesses  said  that  the  space  had  been 
wider,  others  that  it  had  been  twice  as  wide,  and  a  few  of  them 
testified  that  it  had  been  about  twenty-eight  feet  wide,  but  their 
testimony  made  it  clear  that  it  was  simply  a  guess  at  a  recol- 
lection. The  paper-book  of  the  appellee  summarizes,  not  un- 
fairly, the  testimony  of  the  principal  witnesses  for  the  plain- 
tiff who  testified  as  to  the  conditions  which  existed  immediately 
prior  to  1885,  as  follows  :  The  plaintiff  testified  "  that  under 
the  trestle  work  the  roadway,  prior  to  the  year  1885,  was  two 
benches  wide  or  more  than  twice  as  wide  as  it  is  at  the  present 
time."  A.  S.  Eagleson  testified  that  "  prior  to  1885  the  space 
through  under  the  trestle  work  was  nearly  double  what  it  is 
now,  that  is  the  opening ;  overhead  there  was  a  framework  like 
a  truss  bridge."  Richard  Lyle  testified  that  he  worked  on  the 
trestle  in  1885,  "  at  which  time  the  supporting  beam,  spoken  of 
by  the  preceding  witness  was  removed  and  a  bent  or  additional 
trestle  was  placed  in  the  middle  of  the  roadway  as  it  exists  at 
the  present  time."  The  supporting  beam  here  referred  to  was 
a  device  to  support  the  stringers  overhead  at  the  joint  midway 
between  the  bents  or  supporting  trestles  at  each  side  of  the  al- 
leged roadway,  and  consisted  of  a  cap  sustained  by  timbers 
which  extended  obliquely  down  from  the  middle  of  the  open- 
ing directly  under  the  horizontal  timbers  overhead  to  the  feet 
of  the  bents  at  the  respective  sides.  If  the  fact  were  as  here 
testified  to,  the  opening  under  the  trestle  had,  prior  to  1885, 
been  two  benches  wide  at  the  surface  of  the  ground,  but  above 
that  level  the  clear  opening  was  diminished  by  the  approach  of 
the  supporting  braces  until  they  met  at  the  middle  of  the  hori- 
zontal timbers  overhead,  which  point  seems  to  have  been  about 
seventeen  and  a  half  feet  from  the  ground.     There  was  no  tea- 
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timony  which  would  have  wai-ranted  a  finding  tliat  any  change 
was  made,  in  1885,  in  the  horizontal  timbei-s  overhead ;  the 
joints  in  the  stringers  and  cords  remained  in  the  same  position 
in  which  they  had  always  been,  and  the  testimony  of  all  the 
witnesses,  on  both  sides  of  the  case,  established  as  an  undis- 
puted fact  that  the  location  of  those  joints  determined  where 
ike  bents  or  supports  must  be  placed  in  order  to  sustain  the 
work  overhead.  A^uming  all  the  testimony  above  refened  to 
to  be  true,  it  established  that,  in  1885,  the  oblique  beams  which 
had  supported  the  joint  in  the  overhead  work  at  the  middle  of 
the  space  through  which  the  alleged  roadway  passed  had  been 
taken  out  and  instead  thereof  a  new  bent,  or  perpendicular 
support,  had  been  placed  under  the  joint  and  in  the  middle  of 
the  space  which  had  formerly  been  open.  This  testimony  was 
in  harmony  with  the  averment  of  plaintiffs  statement  that 
*'  the  passageway  immediately  under  the  trestle  work  was  made 
narrower  by  said  company  by  the  insertion  of  an  extra  bench 
or  set  of  upright  timbers  for  the  support  of  the  tracks  of 
said  defendant  company."  The  erection  of  this  bent,  in  1885, 
diminished  by  about  one  half  the  width  of  the  opening  under 
the  trestle.  The  defendant  company  had  a  right  to  do  this, 
unless  the  evidence  produced  by  tlie  plaintiff  established  that 
he  had  by  adverse  user  for  twenty-one  years  acquired  a  right 
of  way  of  the  width  of  the  space  which  had  been  open  between 
the  bents  prior  to  the  change. 

The  plaintiff  called  a  number  of  witnesses  who  testified  as  to 
the  width  of  the  space  between  the  bents  immediately  piior  to 
1885,  but  only  two  who  gave  definite  testimony  as  to  the  con- 
ditions which  had  existed  immediately  under  the  trestle  prior 
to  1871.  The  testimony  of  those  two  witnesses  was  fatal  to 
plaintiff's  right.  John  Jenkins  testified,  in  1903,  that  he  had 
known  the  farm  now  owned  by  the  plaintiff  between  thirty  and 
thirt3-five  years,  and  the  alleged  road  for  nearly  that  time. 
When  asked  as  to  the  width  of  the  road  when  he  first  knew  it 
he  replied  :  "  Well,  if  ....  I  don't  know  exactly,  but  I  know 
it  was  pretty  wide ;  I  know  they  called  it  twenty-eight  feet,  but 
I  never  measured  it  or  seen  it  measured ;  there  was  a  bent  in 
the  middle  and  they  went  around  each  side  of  it  sometimes. 
Q.  They  went  on  each  side  of  the  bent  in  the  middle?  A.  Yes, 
sir."     It  thus  appears  that  within  thirty-five  years  prior  to  1903 
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there  had  been  a  bent  at  the  middle  of  the  space  where  plain- 
tifif  claims  his  right  of  way.  The  testimony  of  the  other  wit- 
ness, to  which  we  will  now  refer,  made  clear  when  that  bent 
was  put  there  and  when  it  was  removed.  Barney  Todd  was 
the  one  witness  called  by  the  plaintiff  who,  at  an  early  date,  had 
made  actual  measurements  of  the  distances  between  the  bents 
of  this  trestle  work  and  was  personally  familiar  with  the 
details  of  the  original  construction.  He  had  assisted  in  the 
original  construction  and  in  the  subsequent  repair  of  the  struc- 
ture, and  while  the  exact  dates  had  not  been  impressed  upon 
his  memory,  his  recollections  of  the  details  of  the  construction 
were  reasonably  clear.  His  impression  was  that  the  original 
work  had  been  done  in  1859  and  the  subsequent  change,  here- 
inafter referred  to,  in  1873,  while  the  other  testimony  in  the 
case  seems  to  indicate  that  the  former  was  in  1857  and  the  lat- 
ter in  1871  or  1872 ;  but  the  exactness  of  these  dates  is  not  for 
the  purposes  of  this  case  material.  He  testified  that  the  road 
string  of  the  trestle  was  double ;  that  the  cords  and  stringers, 
the  horizontal  timbers  in  the  road  string,  were  composed  of  tim- 
bers of  a  uniform  length,  he  could  not  say  whether  twenty-four 
or  twenty-eight  feet,  joined  together,  the  joints  being  broken, 
the  joints  in  one  stringer  being  midway  between  the  joints  in 
the  stringer  on  the  opposite  side  of  the  track ;  that  a  bent  or 
supporting  trestle  extending  through  the  structure  and  under 
both  stringers  down  to  the  ground  was  placed  at  each  joint, 
and  that  each  timber  in  the  stringers  was  suppoited  in  the 
middle  and  at  each  end  by  one  of  these  bents;  that  in  work  of 
this  character  there  must  be  a  support  at  each  joint  in  the  string- 
ers, and  that  as  originally  constructed  the  bents  under  this 
trestle  were  either  twelve  or  fourteen  feet  apart  measured  from 
center  to  center  of  the  upright  timbers  in  each,  but  he  could 
not  be  certain  whether  the  distance  was  twelve  or  fourteen  feet, 
it  was  one  or  the  other.  The  length  of  the  timbers  composing 
the  stringers  determined  the  width  of  the  spaces  between  the 
bents.  He  testified  positively  that  there  was  a  trestle,  or  bent, 
placed  there  in  the  center  of  the  space  through  which  the  plain- 
tiff now  claims  his  right  of  way  when  the  trestle  was  originally 
constructed,  and  that  after  the  original  construction  of  the  work 
there  was  a  driveway  on  both  sides  of  that  center  trestle,  "  mak- 
ing two  roads,*'  and  that  this  condition  continued  until  1878, 
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when  a  change  was  made.  When  asked  what  was  done  at  the 
time  last  mentioned,  he  described  the  change  in  this  language, 
viz :  "  According  to  my  recollection  we  took  the  center  trestle 
out  and  run  braces  from  the  two  sides,  trestles,  to  a  cap  in  tbe 
center  of  the  span."  The  testimony  of  this  witness  was  the 
only  thing  in  plaintiffs  case  which  tended  to  show  how  the  condi- 
tions which  existed  immediately  prior  to  1885  had  been  brought 
about,  and  it  reconciled  the  testimony  of  Jenkins  with  that  of 
the  other  witnesses  called  by  plaintiff  in  support  of  his  conten- 
tion. Todd  may  possibly  have  been  in  error  as  to  the  exact 
time  when  the  change  was  made,  but  the  testimony  of  the  other 
witnesses  for  the  plaintiff  conclusively  shows  that  it  could  not 
have  been  earlier  than  1871.  There  was  no  evidence  in  the 
case  which  would  have  warranted  a  finding  that  any  change 
was  made  in  the  trestle  between  the  time  of  the  change  de- 
scribed by  Todd  and  1885,  at  which  time  the  braces  from  the 
sides  to  the  cap  in  the  center  of  the  span  were  removed  and  the 
center  trestle  or  bent  was  restored  to  its  former  position.  As- 
suming that  the  fii-st  change  was  made  at  the  earliest  date  which 
the  evidence  would  warrant,  the  plaintiff  had  only  used  the 
ground  upon  which  that  center  bent  stands  as  a  roadway  from 
1871  to  1885;  the  user  was  not  for  <i  period  of  time  sufficiently 
long  to  establish  title  to  a  right  of  way  by  prescription.  The 
defendant  company  had  title  to  the  land  and  the  right  to  return 
to  the  original  manner  of  supporting  their  track.  The  point 
submitted  by  the  defendant  requesting  binding  instructions 
ought  to  have  been  affirmed,  and  the  twelfth  specification  of 
error   is  sustained. 

The  lands  over  which  the  plaintiff  claims  a  right  of  way  are 
and  have  been  for  many  years  appropriated  to  a  public  use. 
The  railroad  company  lawfully  acquired  the  right  of  way  and 
has  constructed  upon  it  a  railroad  which  has  been  operated  for 
over  forty  years.  The  company  was  under  its  charter  invested 
with  the  right  of  eminent  domain,  it  was  authorized  to  acquire 
its  right  of  way  by  purchase  as  well  as  by  condemnation  pro- 
ceedings. The  nature  of  the  right  did  not  depend  upon  the 
manner  in  which  it  was  acquired,  so  long  as  it  was  lawfully 
acquired.  The  nature  of  the  use  gave  to  the  right  a  public 
character,  without  regard  to  whether  it  was  acquired  by  pur- 
chase or  adverse  proceedings.     There  is  certainly  grave  doubt 
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whether,  under  the  evidence  in  this  case,  the  use  of  the  passage- 
way under  the  trestle  by  the  defendant  could  be  held  to  be 
more  than  merely  permissive,  or  to  establish  a  private  right  of 
way,  of  any  width  whatever,  by  prescription  adverse  to  the 
public  right  in  the  land.  The  majority  of  the  court  do  not, 
however,  in  view  of  the  manner  in  which  the  case  is  now  pre- 
sented, consider  it  necessary  to  pass  upon  that  question.  What 
we  do  decide  is  that,  under  the  evidence,  the  plaintiff  is  not 
entitled  to  a  right  of  way  of  a  greater  width  than  that  which 
he  has  enjoyed  since  1885. 
The  judgment  is  reversed. 


Blair  v.  Ford  China  Company,  Appellant. 

Practice,  C.  P. — Rules  of  court — Admissions — AffldavU  of  defense. 

Courts  have  power  to  enact  rules  that  items  of  account  and  averments 
in  statements  of  claim  not  denied  by  an  affidavit  of  defense,  shall  be  taken 
as  admitted. 

Where  the  affidavit  of  defense  denies  certain  items  of  the  statement,  it 
is  error  to  permit  such  items  of  the  statement  to  be  read  to  the  jury  to- 
gether with  the  other  items  not  denied. 

Sale — Contract — Evidence— Qu^ity  of  goods. 

In  an  action  to  recover  the  price  of  decalcomanias,  the  defendant  claimed 
that  the  goods  were  defective  and  that  the  defect  could  not  be  discovered 
until  after  the  decalcomania  had  been  applied  to  the  china  and  actually 
burnt  in  the  kilns.  The  defendant  introduced  testimony  as  to  the  manner 
in  which  the  application  had  been  made,  and  the  china  subsequently  burnt, 
and  undertook  to  show  that  this  had  been  skillfully  done  at  defendant's 
factory.  Held,  that  it  was  competent  for  the  plaintiff  to  show  in  rebuttal 
that  the  very  same  goods  when  skillfully  handled  at  another  factory  pro- 
duced satisfactory  results,  inasmuch  as  such  evidence  directly  tended  to 
establish  that  the  fault  was  not  in  the  goods,  but  in  the  manner  in  which 
the  defendant  treated  them. 

Sale — Contract — Refusal  to  receive  goods — Measure  of  damages. 
The  measure  of  damages  for  a  refusal  to  receive  goods,  which  a  defend- 
ant had  contracted  for,  is  the  difference  between  the  price  agreed  upon  and 
the  market  value  at  the  time  appointed  for  delivery.  If  the  goods  were 
made  specially  for  the  defendant,  and  had  no  value  whatever  in  the  gen- 
eral market,  the  plaintiffs  can  prove  those  facts.  Those  are  facts  which  the 
plaintiffs  must  prove.  When  there  is  a  conffict  of  testimony  as  to  the  con- 
trolling facts  which  must  determine  whether  goods  are  made  for  a  particular 
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person  and  to  answer  only  a  specific  contract,  or  are  merely  general  mer- 
chandise in  the  market,  the  disputed  facts,  if  they  are  to  have  any  bearing 
upon  the  measure  of  damages,  must  be  submitted  to  the  jury  for  their  de- 
termination. 

Sale — Contract — Inspection — Right  to  reject  goods. 

Where  a  purchaser  has  a  full  opportunity  to  inspect  goods  bought  and  he 
finds  that  they  are  not  such  as  he  had  contracted  for,  he  must  reject  them 
with  reasonable  promptness  and  unequivocally.  If  he  delaytj  for  months, 
the  burden  is  on  him  to  show  why  the  defect  in  the  goods  had  not  been 
sooner  discovered,  and  the  goods  promptly  returned. 

Argued  May  9,  1904.  Appeal,  No.  94,  AprU  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T., 
1902,  No.  52,  on  verdict  for  plaintiflf  in  case  of  Frank  L.  Blair, 
et  al.  V.  Ford  China  Company.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  J  J. 
Reversed. 

Assumpsit  for  goods  sold  and  delivered.     Before  Patton, 
P.  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows : 

[As  I  understand  the  evidence,  but  that  is  entirely  for  the 
jury,  this  bill  of  the  plaintiffs  is  not  disputed.  There  is  no 
evidence  in  the  case  as  to  the  discounts.  As  to  these  other 
matters,  if  I  recall  the  testimony,  all  these  goods  were  ordered 
and  were  shipped  and  delivered.  If  there  were  nothing  else 
in  the  way,  the  defendant  corporation  would  be  bound  to  pay 
the  plaintiffs  this  sum  of  $2,860.91.  The  plaintiff  admits 
credits  to  the  amount  of  $1,667.28,  which  reduces  their  claim 
to  $1,303.93.  The  defendant  claims  a  credit  of  and  has  shown 
vouchers  amounting  to  $1,678.05,  which  make  a  difference  of 
$20.77  in  the  credits  claimed  and  allowed.  The  vouchers  are 
in  evidence,  and  the  jury  will  have  to  work  out  that  discrep- 
ancy as  best  you  can.  Taking  the  plaintiff's  statement,  they 
claim  from  the  defendant,  the  sum  of  $1,303.63,  which  is  com- 
paratively imdisputed.]   [3] 

[The  other  items  are  goods  never  received  $460  and 
$337.95.  You  recollect  that  the  contract  was,  that  he  was 
bound  to  receive  so  many  goods  in  their  hands,  after  repudiat- 
ing the  contract.     He  never  did  receive  them,  but  under  his 
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contract,  he  was  bound  to  pay  for  them,  unless  he .  repudiated 
the  contract,  or  unless  the  goods  did  not  come  up  to  the  sam- 
ple shown  him.  So  those  are  the  three  items  that  be  disputes 
namely,  the  $493.65,  for  goods  returned,  and  the  $450  and 
|;337.95  for  goods  never  received.  Mr.  Wick  in  his  affidavit 
of  defense  here  admits  that  the  plaintiff  is  entitled  to  recover 
$1.26.  If  you  find  that  his  contention  is  true,  as  explained  to 
you,  then  your  verdict  should  be  for  the  plaintiff  for  $1.26. 
If  you  find  in  favor  of  the  plaintiff,  as  we  have  explained,  but 
the  whole  matter  is  for  you  to  determine,  then  your  verdict 
should  be  for  $1,303.63  with  interest  from  ninety  days  from 
the  dates  these  various  goods  were  delivered.]   [7] 

Plaintiff  presented  these  points : 

8.  The  plaintiff  sues  to  recover  in  this  case  for  the  price  of 
decalcomania  Nos.  231  and  232,  certain  varnish  and  also  fish  sets, 
and  there  being  no  evidence  of  complaint  by  the  defendant  as 
to  the  varnish  or  fish  sets,  and  it  appearing  that  the  last  decal- 
comania of  either  numbers  231  or  232  was  shipped  to  defend- 
ant as  early  as  April  14,  1902,  and  that  said  defendant  did  not 
attempt  to  rescind  the  contract  of  December,  1901,  until  De- 
cember, 1902,  and  it  further  appearing  from  the  uncontradicted 
evidence,  that  by  reason  of  the  long  lapse  of  time  and  nature 
of  the  decalcomania,  said  decalcomania  had  become  of  no  value 
in  the  market  by  December,  1902,  the  defendant  could  not  at 
that  late  date  rescind  the  contract  and  the  verdict  of  the  jury 
should  be  for  the  amount  of  plaintiff's  claim,  namely  $2,860.91, 
less  the  cash  credits  claimed  by  the  defendant  in  his  affida- 
vit of  defense,  nearly  $1,578.05,  or  the  sum  of  $1,282.86. 
Answer:  The  facts  are  submitted  to  the  jury,  and  if  they  find 
them  to  be  as  stated  in  the  above  point,  then  the  plaintiff 
would  be  entitled  to  recover.]  [8] 

10.  The  facts  being  as  stated  in  point  number  eight,  the 
plaintiff  is  entitled  to  recover  for  the  decalcomania  Nos.  281, 
232  on  hand  June  1,  1902  when  defendant  ceased  sending  in 
his  orders  for  the  same,  namely  3,000  sheets  of  281  and  2,253 
sheets  of  232,  in  all  5,253  sheets  at  fifteen  cents  per  sheet,  or 
$787.95.  Answer :  The  facts  stated  in  the  above  point  are  for 
the  jury.]   [10] 

Errors  assigned  were  (1,  2)  rulings  on  the  evidence  referred 
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to  in  the  opinion  of  the  Superior  Court ;  (3, 7,  8, 10)  above  in- 
structions, quoting  them. 

M.  F,  Leason  and  0.  E.  Harrington^  for  appellant,  cited : 
Jones  V.  Jennings,  168  Pa.  493 ;  Unexcelled  Fire-works  Co. 
V.  Polites,  130  Pa.  536;  Puritan  Coke  Co.  v.  Clark,  204  Pa. 
556 ;  Gallagher  v.  Whitney,  147  Pa.  184 ;  Hooper,  Seving  & 
Co.  V.  Carpet  Co.,  11  Pa.  Superior  Ct.  634 ;  Fogel  v.  Brubaker, 
122  Pa.  7 ;  Keeler  Co.  v.  Schott,  1  Pa.  Superior  Ct.  458 ;  Himes 
V.  Kiehl,  164  Pa.  190;  Singerly  v.  Thayer,  108  Pa.  291 ;  BoUer 
Works  V.  Schnader,  155  Pa.  394 ;  Seeley  v.  Welles,  120  Pa.  69 ; 
Tete  Bros.  v.  Eshler,  11  Pa.  Superior  Ct.  224 ;  Billmeyer  v. 
Wagner,  91  Pa.  92 ;  McCormick  Machine  Co.  v.  Nicholson,  17 
Pa.  Superior  Ct.  188 ;  Morse,  Williams  &  Co.  v.  Armfield,  15 
Pa.  Super  Ct.  140 ;  Lukens  v.  Aikens,  174  Pa.  152. 

H,  L.  Oolden^  for  appellee,  cited :  Ballentine  v.  Robinson, 
46  Pa.  177 ;  Fire-works  Co.  v.  Polites,  130  Pa.  536. 

Opinion  by  Porter,  J.,  October  17, 1904 : 

The  plaintiffs  had  filed  with  their  statement  a  copy  of  their 
account  as  taken  from  their  book  of  original  entry,  including 
the  items  of  credit,  the  whole  verified  by  affidavit.  Section  4 
of  nile  3  of  tlie  court  below  provides  that  when  a  copy  of  the 
account  is  so  filed,  the  same  shall  be  admitted  in  evidence 
on  the  trial,  unless  the  defendant,  by  affidavit  filed  with  or  be- 
fore the  plea  filed  by  him,  shall  state  that  he  has  had  no  such 
dealings  with  the  plaintiff  as  those  stated  in  the  account  filed ; 
and  section  6  of  the  same  rule  provides  that  when  a  plaintiff 
shall  file  on  or  before  the  return  day  of  the  writ,  a  specification 
of  the  items  of  his  claim,  and  statements  of  fact  necessary  to 
support  it,  verified  by  affidavit,  such  items  of  the  claim  and 
material  averments  of  fact  as  are  not  directly  tmversed  or 
denied  by  the  affidavit  of  defense,  shall  be  taken  as  admitted. 
Rules  of  court  of  this  character  have  been  so  frequently  sus- 
tained that  it  is  not  necessary  to  cite  specific  authorities  in 
support  of  the  power  of  the  court  to  make  them.  The  plain- 
tiffs offered  in  evidence  their  statement,  in  filing  which  they 
had  complied  with  the  conditions  prescribed  by  these  rules. 
As  to  the  items  of  the  claim  which  Were  not  directly  traversed 
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by  the  affidavit  of  defense,  the  statement  was  not  only  admis- 
sible in  evidence,  but  under  the  rule  those  items  were  to  be 
taken  as  admitted.  We  have  examined  the  statement  and  the 
affidavit  of  defense  and  are  convinced  that  as  to  all  except 
the  last  two  items,  being  $450  and  $337.95,  respectively,  the 
statement  was  properly  admitted  in  evidence.  The  affidavit 
of  defense  did  not  deny  that  the  contracts  had  been  made  as 
set  forth  in  the  plaintiffs  statement,  nor  that  all  the  goods, 
down  to  and  including  the  item  of  October  2,  1902,  $253.26, 
had  been  sold  and  delivered  to  them  as  in  the  statement 
averred.  The  counsel  for  the  plaintiffs,  in  stating  the  facts 
which  it  was  proposed  to  prove  by  the  statement,  included  the 
allegations  with  regard  to  the  last  two  items,  being  for  goods 
which  it  was  acknowledged  had  not  been  delivered  to  the  de- 
fendant. The  affidavit  of  defense  had  specifically  denied  liabil- 
ity for  these  items,  and  the  allegations  of  the  statement  with 
regard  to  them  ought  not  to  have  been  permitted  to  be  read  to 
the  jury.  The  plaintiffs  were  bound  to  establish  by  competent 
evidence  their  right  to  recover  those  two  items  of  their  claim. 
The  offer  of  the  statement,  in  the  form  in  which  it  was  made, 
was  received  as  made  notwithstanding  the  objection  of  the  de- 
fendant, and  the  first  specification  of  error  must  be  sustained. 

The  defense  was  upon  the  ground  that  the  goods  delivered 
were  defective,  in  that  they  did  not  come  up  to  the  sample  and 
were  not  fit  for  the  purpose  for  which  in  the  contemplation  of 
both  parties  they  were  intended  to  be  used.  The  defendant 
had  introduced  evidence  which  tended  to  establish  that  the 
defect  was  of  such  a  character  that  it  could  not  be  discovered 
until  after  the  decalcomania  had  been  applied  to  the  china 
and  actually  burnt  in  the  kilns.  Whether  the  unsatisfactory 
results  established  that  the  decalcomania  was  defective,  de- 
pended altogether  upon  whether  it  was  properly  applied  to 
china  that  was  in  good  condition  and  afterwards  skillfully 
handled.  The  defendant  introduced  testimony  as  to  the  manner 
in  which  the  application  had  been  made  and  the  china  sub- 
sequently burnt,  and  undertook  to  show  that  this  had  been 
skillfully  done  at  their  factory.  It  was  competent  for  the 
plaintiffs  to  show  in  rebuttal  that  these  very  same  goods  when 
skillfully  handled  at  another  factory  produced  satisfactory  re- 
sults.    Such  evidence  directly  tended  to  establish  that  the 
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fault  was  not  in  the  goods,  but  in  the  manner  in  which  the 
defendant  treated  them.  The  second  specification  of  error  is 
overruled. 

The  defendant  company  had  agreed  that  if  it  discontinued 
the  ordering  of  two  certain  patterns  of  the  goods  it  would  take 
such  stock  thereof  as  the  plaintiffs  had  on  hand  of  the  same, 
up  to  3,000  sheets  of  each.  The  plaintiffs  claimed  the  right 
to  recover  under  this  convenant  the  last  two  items  of  their 
claim,  amounting  to  $787.95.  The  plaintiffs  did  not  dis- 
tinctly aver  in  their  statement  that  they  had  these  goods  on 
hand  at  the  time  the  defendant  company  ceased  ordering  in 
May,  1902 ;  they  rested  upon  the  averment  that,  at  the  time  the 
statement  was  filed,  they  held  the  goods  subject  to  the  order 
of  the  defendant.  The  defendant  denied  all  liability  upon 
these  items.  The  burden  was  upon  the  plaintiffs  to  prove 
that  they  had  these  goods  on  hand  at  the  time  the  defendant 
discontinued  their  use,  that  they  tendered  a  delivery,  or  it  was 
waived  by  the  defendant,  and  that  they,  the  plaintiffs,  were 
damaged,  and  to  what  amount,  by  the  refusal  of  the  defendant 
to  perform  the  contract.  The  learned  judge  of  the  court  be- 
low inadvertently  fell  into  the  error  of  assuming  that  the  only 
question  involved  in  the  case  was  whether  the  goods  had  been 
of  the  quality  contracted  for,  and  in  instructing  the  jury  gave 
a  measure  of  damages  for  the  refusal  of  the  defendant  to  re- 
ceive the  goods,  included  in  the  last  two  items  of  the  plaintiffs 
claim,  which  under  the  evidence  in  this  case  was  not  correct. 
Whether  the  plaintiffs  had  those  goods  on  hand  was  a  question 
of  fact  which  if  established  at  all  was  by  parol  evidence,  and 
was  for  the  jury.  The  contract  had  not  been  fully  executed, 
a  large  amount  of  the  goods  still  remained  in  the  possession  of 
the  plaintiffs,  and  never  had  been  in  the  possession,  actual  or 
constinictive,  of  the  defendant.  There  was  evidence  that  the 
defendant  had  refused  to  accept  the  goods,  and  under  that 
evidence  a  jury  might  have  been  permitted  to  find  that  an 
actual  tender  had  been  waived,  but  that  was  a  fact  for  the 
jury.  The  general  rule  is  that  the  measure  of  damages  for  a 
refusal  to  receive  the  goods,  which  a  defendant  has  contracted 
for,  is  the  difference  between  the  price  agreed  upon  and  the 
market  value  at  the  time  appointed  for  delivery :  Jones  v.  Jen- 
nings Bros.  &  Co.  168  Pa.  493 ;  Unexcelled  Fire- Works  Co.  v. 
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Polites,  130  Pa.  536 ;  Puritan  Coke  Company  v.  Clark,  204 
Pa.  556  ;  Gallagher  v.  Whitney,  147  Pa.  184 ;  Baltimore  Brick 
Co.  V.  Coyle,  18  Pa.  Superior  Ct.  186.  If  the  goods  were 
made  specially  for  the  defendant,  and  had  no  vulue  whatever 
in  the  general  market  the  plaintiffs  can  prove  tiiose  facets. 
Those  are  facts  which  the  plaintiffs  must  prove.  When  there 
is  a  conflict  of  testimony  as  to  the  controlling  facts  which  must 
determine  whether  goods  are  made  for  a  particular  person  and 
to  answer  only  a  specific  contract,  or  are  merely  general 
merchandise  in  the  market,  the  disputed  facts,  if  \hey  are  to 
have  any  bearing  upon  the  measure  of  damages,  must  be  sub- 
mitted to  the  jury  for  their  determination.  The  tliird,  sevendi, 
eighth  and  tenth  specifications  of  error  are  sustained* 

The  burden  was  upon  the  defendant  as  to  the  third  item  in 
controversy  in  this  case,  the  claim  of  the  defendant  of  credit, 
to  the  amount  of  $493.95,  for  goods  which  it  had  returned  af- 
ter having  held  them  for  several  months.  The  defendant  hav- 
ing received  theSe  goods  it  was  its  duty  to  inspect  them,  and  if 
it  had  a  full  opportunity  to  inspect,  and  its  agent  knew  or  ought 
to  Iiave  known  that  the  goods  were  not  such  as  had  been  con- 
tracted for,  the  right  to  reject  them  ought  to  have  been  exer- 
cised with  reasonable  promptness  and  unequivocally :  Tete 
Bros.  V.  Eshler,  11  Pa.  Superior  Ct.  224 ;  Morse,  Williams  & ' 
Co.  V.  Amfield,  15  Pa.  Superior  Ct.  140.  It  was  incumbent 
upon  the  defendant  to  satisfactorily  explain  to  the  jury  why 
the  defect  in  the  goods  had  not  been  sooner  discovered  and  the 
goods  promptly  returned. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Glenny,  Appellant,  v.  Boyd. 

Foreign  attachment— -Judgment — Effect  of  judgment — Altae  writ — Appear^ 
ance, 

A  pending  foreign  attachment  in  which  no  appearance  has  been  entered 
by  the  defendant,  is  as  between  the  plaintiff  and  defendant  a  proceeding  in 
rem  ;  a  judgment  entered  in  such  a  case  binds  only  the  property  attached, 
or,  to  speak  more  accurately,  only  the  interest  of  the  defendant  in  the  prop- 
erty attached,  under  the  Act  of  June  13,  1846,  P.  L.  568,  and  the  statute 
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provides  no  process  for  the  collection  of  the  claim  out  of  proper^  of  the  de- 
fendant not  bound  by  the  original  attachment. 

When  a  garnishee  named  in  the  original  writ  in  foreign  attachment  has 
not  been  served,  an  alias  writ  may  be  issued  for  the  purpose  of  carrying  on 
the  proceedings  against  the  property  whidi  has  already  been  indicated  as  its 
object;  but  the  plaintiff  cannot  by  virtue  of  the  alias  writ  take  any  property 
of  the  defendant  which  was  not  bound  by  the  original  writ. 

An  alias  writ  of  foreign  attachment  which  names  as  garnishees  persons 
oth«r  than  those  mentioned  in  the  original  writ  will  be  quashed,  where  it  ap- 
pears that  the  original  writ  had  been  served  upon  the  garnishees  therein 
named.  An  appearance  of  the  defendant  for  the  sole  purpose  of  having  the 
alias  writ  quadied  and  of  setting  aside  the  judgment  thereon,  will  not  have 
the  effect  of  an  appearance  before  judgment. 

Argued  May  17, 1904.  Appeal,  No.  152,  April  T.,  1904,  by 
plaintifiEs,  from  order  of  C.  P.  Crawford  Co.,  quashing  alias  writ 
in  foreign  attachment  in  case  of  W.  H.  Glenny,  Bryant  B. 
Glenny  and  George  B.  Watkins,  trading  as  W.  H.  Glenny  & 
Co.  V.  S.  M.  Boyd.  Before  Rice,  P.  J.,  Beaver,  Oblady, 
PoBTEB,  MoBBisoK  and  Hbndbbson,.JJ.    Affirmed. 

Rule  to  quash  alias  writ  of  foreign  attachment  and  proceed- 
ings thereunder.    Before  Thomas,  P.  J. 
The  facts  appear  by  the  opinion  of  tlie  Superior  Court. 

Errorn  (utignedy  were  (1)  in  quashing  the  second  or  alias 
writ  in  foreign  attachment  and  setting  aside  proceedings  there- 
under ;  and  (2)  in  allowing  the  defendant  to  appear  de  bene  esse 
and  move  to  quash,  etc. 

Jokn  A.  Boland  and  Otto  KoUer^  for  appellant. — An  alias 
capias  may  be  issued  in  the  same  suit,  but  must  be  tested  at 
the  same  term  with  the  original,  but  the  capias  must  be  made 
returnable  to  the  next  ensuing  term :  United  States  v.  Parker 
et  al.,  2  Dall.  878 ;  Stewart  v.  Abrams,  7  Watts,  448  ;  Lynn 
V.  McMillen,  8  P.  &  W.  170 ;  McClurg  v.  Fryer  &  Anderson, 
15  Pa.  298. 

A  proceeding  in  attachment  is  not  a  proceeding  in  rem : 
Breading  v.  Siegworth,  29  Pa.  396. 

Alfred  G.  Churchy  for  appellee,  cited  :  Dennison  v.  Blumen- 
thal,  87  111.  App.  Ct.  Rep.  885. 

Opinion  by  Pobteb,  J.,  October  17, 1904 : 

The  plainti£Fs,  on  Noyember  25, 1902,  instituted  an  action 
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against  Mrs.  S.  M.  Boyd  by  writ  of  foreign  attachment,  and, 
in  a  writing  filed  in  connection  with  their  praecipe,  directed 
the  sheriff  to  "  especially  attach  all  sums  due  by  J.  M.  Petitt 
and  Mrs.  J.  M.  Petitt  and  M.  H.  Luse  to  said  defendant,  and 
all  property  in  their  hands  belonging  to  said  defendant,  and 
summon  them  as  garnishees."  The  writ  was  issued  in  the 
form  prescribed  by  the  statute,  directing  the  sheriff  to  attach 
the  defendant  by  her  goods  and  chattels,  lands  and  tenements, 
in  whosesoever  hands  or  possessions  the  same  might  be,  and 
contained  a  clause  commanding  the  sheriff  to  summon  as  gar- 
nishees the  persons  above  named,  and  all  other  persons  in  whose 
hands  and  possessions  goods  and  chattels,  lands  and  tenements, 
or  any  of  them,  might  be  attached.  The  writ  was  returnable 
the  first  Monday  of  January,  1903.  The  sheriff  returned  the 
writ  as  duly  executed  on  November  27,  1902,  upon  the  gar- 
nishees thus  above  specifically  named,  and  upon  no  others,  and 
nihil  habet  as  to  the  defendant.  Nothing  further  was  done  in 
the  proceeding  until  September  1,  1903,  when  the  plaintiffs 
caused  an  alias  writ  of  foreign  attachment  to  issue  in  the  same 
proceeding  returnable  to  the  then  next  term,  and  directed  that 
Mrs.  Kate  Richardson,  William  Richardson  and  Charles  Eckart 
be  summoned  as  garnishees,  and  such  alias  writ  was  issued, 
and  the  new  parties  named  were  summoned  as  garnishees. 
This  alias  writ  was  returnable  on  the  second  Monday  of  Sep- 
tember. The  plaintiffs,  having  filed  their  declaration,  moved 
for  judgment  against  the  defendant,  on  October  26,  1903,  it 
being  then  the  third  term  after  the  execution  of  the  original 
writ,  and  judgment  was  on  that  day  entered  against  the  de- 
fendant, in  default  of  an  appearance,  and  the  damages  assessed 
at  $271.87.  Counsel  for  the  defendant,  on  December  22, 1908, 
asked  leave  "  to  appear  for  the  defendant  de  bene  esse  for  the 
sole  purpose  of  moving  to  strike  off  the  judgment  taken  against 
the  garnishees,  the  judgment  against  the  defendant  and  quash- 
ing the  alias  writ  of  foreign  attachment  issued  in  the  above 
case."  The  court  granted  leave  to  enter  an  appearance  for  the 
defendant  for  the  special  purpose  indicated,  and  granted  a  rule 
to  show  cause  why  the  judgment  against  the  defendant  and  the 
garnishees  should  not  be  stricken  off,  and  the  alias  writ  of  for- 
eign attachment  quashed.  The  court  subsequently  discharged 
the  rule  as  to  the  property  attached  by  virtue  of  the  original 
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writ,  and  made  an  order  quashing  the  alias  writ  of  foreign  at- 
tachment and  all  proceedings  thereunder.  The  plaintiffs  ap- 
peal from  this  order. 

A  proceeding  by  foreign  attachment  is  for  certain  purposes 
a  proceeding  in  rem,  and  personal  notice  to  the  defendant  is 
not  required,  since  the  action  proceeds  on  the  ground  that 
actual  notice  cannot  be  given :  Wilson  v.  Mechanics'  Savings 
Bank,  45  Pa.  488;  Christmas  v.  Biddle,  13  Pa.  223 ;  Ander- 
son V.  Young,  21  Pa.  443 ;  Coleman's  Appeal,  75  Pa.  441.  A 
pending  foreign  attachment,  in  which  no  appearance  has  been 
entered  by  the  defendant,  is  as  between  the  plaintiff  and  de- 
fendant a  proceeding  in. rem;  a  judgment  entered  in  such  a 
case  binds  only  the  property  attached,  or  to  speak  more  ac- 
curately only  the  interest  of  the  defendant  in  the  property  at- 
tached, under  the  Act  of  June  13,  1836,  P.  L.  568,  and  the 
statute  provides  no  process  for  the  collection  of  the  claim  out 
of  property  of  the  defendant  not  bound  by  the  original  attach- 
ment :  Wilson  v.  Mechanics'  Savings  Bank,  45  Pa.  488 ;  Smith 
V.  Eyre,  149  Pa.  272;  Megee  v.  Beirne,  39  Pa.  50.  When  a 
garnishee  named  in  the  original  writ  hiis  not  been  served,  an 
alias  writ  may  be  issued  for  the  purpose  of  carrying  on  the 
proceeding  against  the  property  which  has  already  been  indi- 
cated as  its  object.  The  writ  and  the  return  of  the  sheriff 
thereto  must  determine  what  property  is  the  subject  of  the 
proceeding,  and  what  property  of  the  defendant  may  be  bound 
by  any  judgment  entered  against  the  defendant  in  default  of 
an  appearance :  Pennsylvania  Railroad  Company  v.  Pennock, 
51  Pa.  244.  A  plaintiff  is  entitled  to  judgment  against  a  de- 
fendant in  default  of  an  appearance  at  the  third  term  after  the 
execution  of  the  writ,  but  such  a  judgment  binds  only  the  in- 
terest of  the  defendant  in  the  property  attached.  This  appel- 
lant was  entitled  to  judgment  against  the  defendant  in  default 
of  an  appearance,  but  that  judgment  bound  only  the  property 
in  the  hands  of  the  garnishees  served  in  the  original  proceed- 
ing, and  not  the  property  against  which  he  subsequently  ait- 
tempted  to  make  his  judgment  effective.  If  the  contenticm  of 
the  appellant  is  well  founded,  a  plaintiff  may  cause  certain 
property  of  a  defendant  to  be  seized  under  a  writ  of  foreign 
attachment ;  at  the  second  subsequent  term  he  may  cause  other 
property  of  the  same  defendant  to  be  seized  under  an  alias  writ 
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in  the  same  proceeding ;  at  the  third  term  he  would  be  entitled 
to  judgment  upon  his  first  attachment,  which  would  bind  only 
the  property  seized  under  that  writ;  at  the  fifth  term  he  would 
be  entitled  to  judgment  against  the  defendant  in  default  of  an 
appearance  under  his  second  writ,  which  judgment  would  bind 
only  the  property  seized  under  that  writ,  and  the  proceeding 
might  thus  be  carried  on  indefinitely.  The  answer  to  this  con- 
tention is  that  it  is  not  authorized  by  the  statute.  The  appel- 
lants have  their  judgment  for  default  of  an  appeaiunoe,  with  the 
remedies  provided  by  the  statute  for  its  enforcement,  but  they 
cannot  by  virtue  of  any  proceeding  thereunder  take  any  prop- 
erty of  the  defendant  which  was  not  bound  by  the  original 
writ  The  effort  of  the  defendant  to  set  aside  the  judgment, 
and  quash  the  alias  writ  which  had  been  irregularly  issued  did 
not  have  the  effect  of  an  appearance  before  the  judgment  was 
obtained :  Smith  v.  Eyre,  140  Pa.  272. 
The  judgment  is  affirmed. 


Commonwealth  v.  Bearick,  Appellant. 

Hawkers  and  peddlers — License  tax — Boroughs — Interstate  commerce — 
Original  package— ^onetittUional  law. 

The  authority  of  a  borou^  to  require  persons  canvassing  from  house  to 
house  and  upon  the  streets,  for  the  purpose  of  selling  goods  at  retail,  or  de- 
livering goods  in  pursuance  of  orders  obtained  by  such  canvassing,  to  take 
out  a  license,  and  to  impose  a  penalty  for  the  violation  of  such  an  ordi- 
nance is  within  the  police  power  delected  by  the  general  borough  law  of 
April  3,  1851,  P.  L.  320. 

An  importer,  whether  he  be  a  cttisen  of  the  state  or  not,  may  seU  the 
imported  goods  in  the  original  packages,  free  from  state  regulation;  but 
when  the  importer  has  so  acted  upon  the  thing  imported  that  it  has  lost  its 
distinctive  character  as  an  import,  and  he  undertakes  to  distribute  the  con- 
tents of  the  package  to  a  laige  number  of  distinct  purchasers,  or  the  per- 
formance of  a  number  of  independent  executory  contracts  of  sale,  made 
prior  to  the  importation  with  different  parties,  such  delivery  is  no  longer 
interstate  but  has  become  domestic  commerce,  and  is  subject  to  state  con- 
trol, so  long  as  that  control  is  exercised  In  a  manner  which  does  not  involve 
discrimination  among  dealers  or  the  sources  from  which  the  goods  come. 

An  importation  of  goods  may  be  divided  into  any  number  of  original 
packages  and  still  be  subject  to  national  control;  it  is  only  when  the  con- 
tents of  an  original  package  ifl  divided  for  the  purpose  of  distribution  that 


Digitized  by 


Google 


COMMONWEALTH  v.  REARICK,  Appellant.  885 

384,  (1904).]  Syllabus— Arguments. 

the  goods  become  subject  to  local  regulation.  The  removal  of  the  outer 
covering  does  not  necessarily  change  the  character  of  the  importation  as  an 
original  package,  a  specific  object  may  retain  its  identity,  althou^  the  box 
or  bag  which  has  protected  it  during  transportation  has  been  removed. 
The  vital  element  is  the  retention  of  the  identity  of  the  contents  of  the 
package,  as  a  unit  of  importation. 

Where  orders  are  taken  in  this  state  for  single  brooms,  and  the  seller  in 
another  state  tags  the  brooms  with  the  names  of  the  purchasers  and  ties 
them  up  into  bundles  and  they  are  then  sent  to  the  seller's  agent  in  Penn- 
sylvania, who  unties  the  bundles  and  delivers  the  brooms  to  the  several 
purchasers,  the  brooms  thus  delivered  are  not  the  subject  of  interstate 
commerce,  and  the  agent  who  takes  the  orders  and  delivers  them  may  be 
convicted  of  hawking  and  peddling  without  a  license  in  violation  of  a 
borough  ordinance. 

A  state  may  by  statute,  and  a  municipality  by  ordinance,  under  authority 
duly  delegated,  enact  and  ordain  reasonable  regulations  with  regard  to 
peddling  and  canvassing  for  the  sale  of  goods  from  house  to  house. 

A  borough  may  pass  a  valid  ordinance  imposing  a  license  tax  on  all  who 
sell  by  canvassing  and  delivering  from  house  to  house,  articles  "  not  of 
their  own  production  or  manufacture."  It  is  not  improper  classification  to 
distinguish  between  dealers  who  buy  to  sell  again,  and  manufacturers  and 
producers  who  make  to  sell  and  sell  only  what  they  make. 

Argued  Oct.  30, 1903.  Appeal,  No.  171,  Oct  T.,  1903,  by 
defendants  from  judgment  of  Q.  S.  Northumberland  Co.,  affirm- 
ing judgment  of  justice  of  the  peace  in  case  of  Commonwealth 
V.  N.  L.  Rearick.  Before  Rice,  P.  J.,  Beaver,  Oblady, 
PoBTBB,  Morrison  and  Henderson,  J  J.    Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  affirming  judgment  of  the  justice 
of  the  peace. 

Max  L.  Mitehell  and  P.  S.  Karshner,  for  appellant. — The  de- 
livery of  the  goods  to  a  buyer  at  his  residence  in  one  state, 
that  have  been  sent,  in  pursuance  of  contract,  by  a  seller  in 
another  state,  is  interstate  commerce  and  subject  to  no  state  or 
local  burdens,  the  right  to  solicit  orders  implies  the  obligation 
and  tlie  right  to  deliver  the  goods  in  the  manner  called  for  by 
the  contracts,  and  the  means  by  which  the  delivery  is  made 
cannot  be  controlled  by  the  states :  Bowman  v.  Chicago,  etc., 
Ry.  Co.,  125  U.  S.  465  (8  Snp.  Ct,  Repr,  689)  ;  State  Freight 
Vol.  XXVI — 25 
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Tax,  82  U.  S.  232;  Rhodes  v.  Iowa,  170  U.  S.  412  (18  Sup. 
Ct.  Repr.  664). 

The  right  to  solicit  orders  implies  the  obligation  and  the 
right  to  deliver  the  goods,  and  the  manner  in  which  the  delivery 
is  made  cannot  be  controlled  by  the  Btates :  Gloucester  Ferry 
Co,  V.  Pennsylvania,  114  U.  S.  196  (5  Sup.  Ct.  Repr.  826) ; 
Caldwell  v.  North  Carolma,  187  U.  S.  622  (23  Sup.  Ct  Repr. 
229) ;  New  CasUe  v.  Cutler,  15  Pa.  Superior  Ct  612 ;  In  re 
Spain,  47  Fed.  Repr.  208 ;  In  re  Nichols,  48  Fed.  Repr.  164 ; 
In  re  Tyerman,  48  Fed.  Repr.  167 ;  Huntington  v.  Mahan,  142 
Ind.  695  (42  N.  E.  Repr.  463) ;  Tax  Collector  v.  Pettigrew, 
44  La.  366  (10  So.  Repr.  853)  ;  State  v.  Willingham,  9  Wyo- 
ming, 290  (62  Pac.  Repr.  797), 

The  ordinance  in  question  is  unconstitutional  and  void  for 
the  reasons  that  it  abridges  the  right,  freedom  and  liberty  of 
contract;  it  discriminates  between  persons  and  denies  the 
equal  protection  of  the  laws ;  it  gives  rights,  privileges  and 
immunities  to  some  which  it  denies  to  others  ;  it  violates  sec- 
tion one  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  which  provides:  "No  state  shall  make  or  en-' 
force  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any  state  deprive 
any  person,  of  life,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws :  "  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540  (22  Sup.  Ct  Repr.  431 ;  Missouri  v.  Lewis, 
101  U.  S.  22 ;  Duncan  v.  Missouri,  162  U.  S.  377  (14  Sup. 
Ct  Repr.  570). 

Harry  S.  Knight^  for  appellee. — The  Sunbury  ordinance 
does  not  violate  the  federal  constitution  in  that  it  discriminates 
in  favor  of  producers :  New  Castle  v.  Cutler,  15  Pa.  Superior 
Ct  612. 

The  ordinance  is  a  proper  police  regulation  or  as  applied  to 
the  facts  of  this  case,  an  attempt  to  regulate  interstate  com- 
merce :  Leisy  v.  Hardin,  185  U.  S.  100  (10  Sup.  Ct  Repr. 
681) ;  R.  R.  Co.  v.  Husen,  95  U.  S.  465  ;  Plumley  v.  Mass., 
155  U.  S.  478. 

The  defendant  at  the  time  of  delivering  the  brooms,  etc., 
was  not  engaged  in  inter  or  intra  state  commerce :  Com.  v. 


Digitized  by 


Google 


COMMONWEALTH  v,  REARICK,  Appellant  387 

384,  (1904).]  Arguments — Opinioa  of  the  Court. 

Hess,  148  Pa,  98 ;  Com.  v.  Holstine,  132  Pa.  357 ;  Garbracht 
V.  Com.,  96  Pa.  449 ;  Com.  v.  Fleming,  130  Pa.  138;  Austin  v. 
Tenn.,  179  U.  S.  343  (21  Sup.  Ct.  Repr.  132). 

Opinion  by  Pobter,  J.,  October  17, 1904 : 

The  defendant  was  convicted  under  the  provisions  of  an  or- 
dinance of  the  borough  of  Sunbury  req.uiring  all  "  persons  who 
sell  at  retail,  by  sample  or  otherwise,  or  solicit  orders  at  retail, 
or  deliver  at  retail,  either  on  the  streets  or  by  traveling  from 
house  to  house  within  the  limits  of  the  borough  of  Sunbury, 
any  books,  paintings,  foreign  or  domestic  goods,  wares,  mer- 
chandise or  fruits,  not  of  their  own  manufacture  or  production, 
without  first  obtaining  from  the  chief  burgess  of  the  borough  of 
Sunbury  a  license  for  such  purpose  ;  "  and  imposing  a  penalty 
for  "selling,  canvassing  or  delivering  as  aforesaid,  without 
having  first  obtained  and  paid  for  a  license."  The  authority 
of  the  borough  to  require  persons  canvassing  from  house  to 
bouse  and  upon  the  streets,  for  the  purpose  of  selling  goods 
at  retail,  or  delivering  goods  in  pursuance  of  orders  obtained 
by  such  canvassing,  to  take  out  a  license,  and  to  impose  a 
penalty  for  the  violation  of  such  an  ordinance  is  within  the 
police  power  delegated  by  the  general  borough  law  of  .April  3, 
1861,  P.  L.  320 :  Borough  of  Warren  v.  Geer,  117  Pa.  207  ; 
North  Wales  Borough  v.  Brownback,  10  Pa.  Superior  Ct.  227 ; 
Brownback  v.  North  Wales  Borough,  194  Pa.  609  ;  Mechanics- 
burg  Borough  V.  Koons,  18  Pa.  Superior  Ct.  131.  The  speci- 
fications of  error  in  this  case  do  not  raise  any  question  of  the 
delegation  by  the  state  to  the  borough  of  the  authority  to  reg- 
ulate by  ordinance  the  business  of  itinerant  dealers  selling 
their  wares  upon  the  streets  and  by  canvassing  from  house  to 
house;  nor  do  they  involve  any  consideration  of  the  suffi- 
ciency of  the  testimony  to  warrant  a  finding  that  the  defend- 
ant had  violated  the  provisions  of  the  ordinance.  The  only 
questions  raised  in  the  court  below,  or  upon  this  appeal,  in- 
volve the  rights  of  the  defendant  under  the  constitution  of  the 
United  States. 

The  appellant  has,  as  required  by  the  rules  of  this  court, 
stated  the  questions  involved  in  this  proceeding  to  be  : 
"  1.  Whether  an  agent  of  a  business  house  in  one  state,  who 
delivers  merchandise  consigned  to  him  for  that  purpose  by  his 
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principal,  to  residents  of  another  state,  who  had  previously 
ordered  the  same,  is  engaged  in  interstate  commerce  ? "'  and 
"  2.  Whether  the  ordinance  of  the  borough  of  Sunbury  vio- 
lates section  1  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States."  We  have,  therefore,  to  deal  with 
only  federal  questions. 

The  consideration  of  •  the  first  question  necessarily  involves 
an  examination  into  the  provisions  of  the  contract  and  the 
manner  of  performance  thereof,  as  agreed  upon  in  writing  by 
the  parties  in  the  court  below.  The  Citizens'  Wholesale 
Supply  Company  is  a  corporation  organized  under  the  laws 
of  the  state  of  Ohio,  located  and  doing  business  sa  grocers 
in  the  city  of  Columbus  in  said  state.  The  business  in- 
cludes the  selling  of  groceries,  sundries  and  other  articles  for 
domestic  purposes.  In  conducting  said  business  the  corpora- 
tion employs  agents  who,  under  the  directions  of  the  com- 
pany, solicit  orders  for  groceries  and  articles  of  like  character 
by  exhibiting  samples,  in  the  state  of  Pennsylvania  and  other 
states  of  the  union  by  going  personally  to  residents  and  cit- 
izens of  said  states,  and  when  necessary  from  house  to  house 
in  said  states.  Kuukle,  a  resident  of  the  state  of  Pennsylva- 
nia, was  employed  by  said  company  to  solicit  orders  for  gro- 
ceries and  other  articles  in  the  manner  stated,  and  during  the 
month  of  March,  1902,  went  from  house  to  house  in  the  bor- 
ough of  Sunbury,  and  solicited  and  took  orders  for  groceries 
in  the  manner  aforesaid,  '^  being  such  goods  as  are  usually 
sold  by  grocers."  After  he  had  taken  a  large  number  of 
orders  for  goods,  said  orders  were  forwaided  to  the  com- 
pany at  Columbus,  Ohio,  whereupon  said  corporation  filled 
said  orders  in  the  following  manner :  ^'  If  a  particular  person 
ordered  twenty  pounds  of  sugar,  ten  pounds  of  coffee,  ten 
pounds  of  prunes  and  fifteen  pounds  of  rice,  the  company  put 
up  in  packages  twenty  pounds  of  sugar,  ten  pounds  of  coffee, 
ten  pounds  of  prunes  and  fifteen  pounds  of  rice.  These  pack- 
ages to  fill  this  particular  order  were  then  placed  in  one  or 
more  boxes,  the  lids  placed  on  the  box  or  boxes  and  nailed 
fast.  The  name  of  the  agent  of  the  company  who  was  to  make 
the  delivery  of  the  packages  at  Sunbury  and  the  name  of  the 
purchaser  of  the  contents  of  each  box  was  then  stenciled  on 
said  box  or  boxes."    N.  L.  Rearick  was  the  agent  of  the  corn- 
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paiiy  to  receive  the  goods  at  Sunbury,  and  the  goods  to  fill  each 
particular  order  were  placed  in  one  or  more  boxes,  and  closed 
as  aforesaid,  and  marked  "  N.  L.  Rearick,  Sunbury,  Pa.  For 
Mrs.  Dan  Daly,"  or  whatever  the  name  of  the  purchaser  was. 
All  goods  were  marked  and  packed  in  this  manner  with  the  ex- 
ception of  brooms.  The  orders  for  brooms  were  filled  in  the  fol- 
lowing manner :  '*  If  one  man,  say  John  Smith,  ordered  one 
broom  which  was  included  in  his  order  for  other  goods,  a  broom 
was  selected  at  the  place  of  business  of  said  company  at  Colum- 
bus, Ohio,  to  fill  said  order  and  a  tag  was  marked  in  the  follow- 
ing manner,  and  tied  by  a  string  to  the  handle  of  said  broom : 
*  To  N.  L.  Rearick,  Sunbury,  Pa.  For  John  Smith,  one  broom ; 
from  the  Citizens'  Wholesale  Supply  Company,  Columbus, 
Ohio.' "  If  any  customer  ordered  more  than  one  broom,  the  fig- 
ure before  the  word  broom  on  the  tag  was  changed  accordingly 
and  the  tag  was  tied  to  a  string  which  was  wrapped  around  and 
tied  to  the  handles  of  all  the  brooms  ordered  by  that  customer. 
**  All  brooms  ordered  by  the  several  purchasers  were  selected 
to  fill  the  order  and  packed  in  a  similar  manner  to  that  above 
described.  The  brooms  were  then  aggregated  together  in 
bundles  of  a  dozen  each,  or  some  such  number,  a  paper  wrapped 
around  the  straw  part  and  around  the  paper  and  the  bundles  a 
twine  was  wound  and  tied  to  keep  the  bundles  together.  The 
brooms  were  tied  in  bundles  solely  for  convenience  in  shipping. 
The  brooms  and  boxes  above  described  were  then  shipped  from 
Columbus,  Ohio,  by  said  company,  over  the  Pennsylvania 
Railroad,  to  its  agent,  N.  L.  Rearick,  at  Sunbury,  Pa."  The 
corporation  kept  no  book  accounts  with  the  parties  from  whom 
ordera  had  been  taken  by  Kunkle,  and  extended  no  credit  to 
such  pei-sons.  The  goods  were  sold  for  cash,  to  be  paid  for 
upon  delivery  at  the  residences  of  the  several  purchasers.  All 
the  goods  shipped  in  pursuance  of  the  orders  were  shipped  to 
Rearick  for  delivery,  and  he  was  held  responsible  therefor,  the 
goods  were  consigned  to  Rearick,  and  he  alone  had  authority 
to  obtain  them  from  the  railroad  company.  Rearick  is  a  citizen 
of  the  United  States  and  of  the  state  of  Pennsylvania,  and  is 
a  general  agent,  on  a  fixed  salary,  of  the  Citizens'  Wholesale 
Supply  Company.  He  had  under  his  charge  the  agents  of 
said  company,  located  in  a  certain  portion  of  the  state  of  Penn- 
sylvania, including  the  borough  of  Sunbury.     It  was  his  duty, 
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among  other  things,  to  make  delivery  of  goods,  shipped  by  his 
principal,  said  company,  into  his  district,  to  fill  orders  previ- 
ously taken  by  other  agents.  Rearick  went  to  Sunbury,  on 
April  14,  1902,  to  deliver  the  goods,  the  orders  for  which 
had  been  taken  by  Kunkle ;  he  received  the  car  and  with  the 
assistance  of  Kunkle  delivered  the  goods  to  the  purchasers  at 
their  residences  in  the  following  manner :  "  The  boxes  marked 
for  persons  living  in  a  selected  locality  were  taken  from  the 
car  and  placed  in  a  wagon.  Kunkle  and  Rearick  then  took 
the  wagon  with  the  goods  to  a  selected  locality  and  stopped  at 
the  houses  of  the  respective  purchasers.  At  the  house  of  each 
purchaser  they  took  from  the  wagon  such  boxes  as  were  marked 
for  such  purchaser  and  delivered  them  to  him  and  received 
from  such  purchaser  payment  therefor.  This  they  did  at  the 
houses  of  all  persons  who  had  ordered  goods."  The  money 
collected  was  by  Rearick  forwarded  to  his  principals,  at  Colum- 
bus, Ohio.  The  above  were  the  facts  agreed  upon  with  regard 
to  delivery  of  the  goods  which  had  been  packed  in  boxes,  but 
the  manner  of  delivering  brooms  was  different;  as  to  the  latter 
the  material  facts  agreed  upon  were  as  follows :  On  opening 
the  car  Rearick  cut  the  twine  that  bound  the  brooms  together 
in  the  bundles  in  which  they  had  been  shipped,  and  removed 
the  paper  in  which  the  package  had  been  wrapped.  The  brooms 
of  which  the  package  had  been  composed  were  separated,  and 
one  or  more,  according  to  the  order,  delivered,  each  purchaser 
receiving  the  broom  that  had  been  marked  for  him,  as  herein- 
before described.  No  broom  nor  box  was  delivered  to  any  one 
but  the  person  who  had  ordered  it  and  for  whom  it  was  marked. 
While  the  agreement  upon  the  facts  was  thus  specific  as  to 
the  manner  in  which  the  goods  were  delivered,  the  terms  of 
the  original  contract  for  the  sale  were  equally  free  from  doubt 
The  sale  was  by  sample ;  the  goods  were  *'  such  as  are  usually 
sold  by  gfrocers ; "  the  delivery  was  to  be  at  the  residence  of 
the  purchaser  in  Sunbury ;  and  each  purchaser  had  the  right 
to  examine  the  goods  when  delivered,  and  if  the  same  were 
not  equal  to  the  sample  shown  by  Kunkle  at  the  time  the 
order  was  taken  could  refuse  to  accept  them.  A  copy  of  one 
of  the  orders  which  Kunkle  had  forwarded  to  his  principals 
was  attached  to  the  agreement  as  to  the  facts,  but  the  agree- 
ment does  not  state  that  these  orders  were  signed  by  the  pro- 
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posed  purchasers,  and  the  only  inference  to  be  drawn  from  the 
facts  agi*eed  upon  touching  that  point  is  that  Kunkle  had  in- 
dorsed the  name  and  address  of  the  purchaser  upon  each  order. 
The  agreement  as  to  the  facts  would  not  warrant  a  finding 
that  the  contract  was  that  the  goods  should  be  shipped  from 
Columbus  by  the  supply  company  to  the  purchaser,  and  if 
such  had  been  the  contract  it  was  not  performed  according  to 
its  terms.  These  were  contracts,  made  in  Pennsylvania,  to 
deliver  goods  at  the  residences  of  the  purchasers  in  Pennsyl- 
vania. The  contracts  of  sale  were,  judged  by  their  provisions 
only,  executory  contracts  relating  to  commerce  within  the  state 
of  Pennsylvania,  and  were  subject  to  the  laws  of  this  state. 
The  appellant's  principal  could  have  filled  these  contracts  by 
tendering  delivery  of  any  goods  of  the  kind  and  quality  of  the 
sample  shown,  obtained  from  sources  within  the  state  of  Penn- 
sylvania ;  whether  the  contemplated  traffic  should  -go  outside 
the  state  or  not  was  left  to  chance  or  extrinsic  business  con- 
siderations. The  performance  of  the  contracts  was,  therefore, 
not  necessarily  concerned  with  interstate  commerce :  Diamond 
Glue  Company  v.  United  States  Glue  Company,  187  U.  S. 
611  (23  Sup.  Ct.  Repr.  206).  If  the  transaction  ever  came 
within  the  protection  of  the  interstate  commerce  clause  of  the 
federal  constitution,  it  was  not  because  of  the  inherent  cove- 
nants of  the  contract,  but  from  the  manner  in  which  those  cov- 
enants were  executed. 

The  mere,  fact  that  this  appellant  was  a  citizen  of  Pennsyl- 
vania, while  those  with  whom  he  dealt  were  also  residents  of 
this  state,  is  not  in  this  case  material,  nor  is  the  fact  that  the 
principals  of  the  appellant  were  citizens  of  Ohio  of  any  weight 
m  determining  whether  the  transactions  of  the  defendant  in- 
volved only  domestic  commerce,  to  be  controlled  by  the  laws 
of  Peniisylvania,  or  interstate  commerce  and  within  the  pro- 
tection of  the  powers  of  the  national  government.  A  citizen 
of  Pennsylvania  and  a  citizen  of  any  other  state  are  alike  within 
the  protection  of  the  provisions  of  the  constitution  of  the 
United  States  in  bringing  goods  into  the  state  for  purposes  of 
sale,  or  in  consequence  of  a  sale,  in  making  contracts  with 
relation  thereto  and  carrying  such  contracts  into  effect:  Scholl- 
enberger  v.  Pennsylvania,  171  U.  S.  1  (18  Sup.  Ct.  Repr.  757) ; 
Stockard  v.  Morgan,  185  U.  S.  27  (22  Sup.  Ct.  Repr.  576). 
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The  rights  of  the  defendant  are  to  be  determined  from  the 
covenants  of  the  contract  and  what  was  done  under  them,  and 
are  in  no  wise  dependent  upon  his  place  of  residence  or  that  of 
his  principal. 

That  the  power  to  regulate  commerce  between  the  states  is 
exclusively  vested  in  Congress  cannot  be  questioned.  A  state 
has  no  right  to  tax  people  representing  the  owners  of  property 
outside  of  the  state,  for  the  privilege  of  soliciting  orders  within 
it,  as  agents  for  such  owners,  for  property  to  be  shipped  to 
persons  within  the  state :  Robbins  v.  Shelby  Coimty  Taxing 
District,  120  U.  S.  489  (7  Sup.  Ct  Repr.  592) ;  Stockard  v. 
Morgan,  185  U.  S.  27  (22  Sup.  Ct.  Repr.  576) ;  Brennan  v. 
Titusville,  153  U.  S.  289  (14  Sup.  Ct.  Repr.  829).  Such  a 
contract  necessarily  involves  interstate  commerce,  the  goods 
are  without  the  state,  the  contract  requires  that  they  shall  be 
consigned  to  the  purchaser,  and  delivered  within  the  state. 
The  purchaser  could  decline  to  accept  performance  in  any  other 
way.  The  agent  who  in  good  faith,  on  behalf  of  his  principal, 
solicits  and  obtains  such  a  contract  for  the  importation  of  goods 
acts  within  the  protection  of  the  constitution  of  the  United 
States  and  there  is  a  question  whether  he  could  be  rendered 
liable  to  a  local  tax  or  license  charge,  although  his  principal, 
with  the  acquiescence  of  the  purchaser,  should  subsequently 
depart  from  the  terms  of  the  contract  and  perform  by  deliver- 
ing goods  procured  from  some  source  within  the  state.  Upon 
the  other  hand  where  the  contract  is  one  which  may  be  per- 
formed by  procuring  goods  from  any  source,  if  the  vendor  pro- 
cures his  supply  from  without  the  state  and  delivers  the  goods 
to  the  purchasers  in  the  original  package  of  importation,  those 
making  the  deliveries  are  in  position  to  invoke  the  protection 
of  the  interstate  commerce  clause  of  the  constitution  of  the 
United  States. 

The  importer,  whether  he  be  a  citizen  of  the  state  or  not, 
may  sell  the  goods  in  the  original  packages,  free  from  state 
regulation :  Leisy  v.  Hardin,  135  U.  S.  100  (10  Sup,  Ct.  Repr. 
681) ;  Lyng  v.  Michigan,  135  U.  S.  161  (10  Sup.  Ct.  Repr. 
725) ;  SchoUenberger  v.  Pennsylvania,  171  U.  S.  1  (18  Sup. 
Ct.  Repr.  757).  The  power  of  the  state  over  the  goods  im- 
ported commences  when  the  importer  has  so  acted  upon  the 
importation  that  it  has  become  incorporated  and  mixed  with 
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the  mass  of  property  in  the  state,  which  happens  when  the 
original  package  is  no  longer  such  in  his  hands:  Brown  v. 
Maryland,  25  U.  S.  419;  Leisy  v.  Hardin,  135  U.  S.  100  (10 
Sup.  Ct.  Repr.  681).  When  the  importer  has  so  acted  upon 
the  thing  imported  that  it  has  lost  its  distinctive  character  as 
an  import,  and  he  undertakes  to  distribute  the  contents  of  the 
package  to  a  large  number  of  distinct  purchasers,  or  the  per- 
formance of  a  number  of  independent  executory  contracts  of 
sale,  made  prior  to  the  importation  with  different  parties,  such 
delivery  is  no  longer  interstate  but  has  become  domestic  com- 
merce, and  is  subject  to  state  control,  so  long  as  that  control 
is  exercised  in  a  manner  which  does  not  involve  discrimination 
among  dealers  or  the  sources  from  which  the  goods  come :  May 
V.  New  Orleans,  178  U.  S.  496  (20  Sup.  Ct.  Repr.  976) ;  Aus- 
tin V.  Tennessee,  179  U.  S.  343  (21  Sup.  Ct.  Repr.  182). 

The  appellant  contends  that  the  case  of  Caldwell  v.  North 
Carolina,  187  U.  S.  622  (23  Sup.  Ct.  Repr.  229),  decides  that 
a  delivery  of  goods  in  the  manner  adopted  in  this  case  is  within 
the  interstate  commerce  clause  of  the  constitution.  We  can- 
not assent  to  this  proposition.  In  that  case  the  defendant  was 
delivering  pictures  and  frames  in  North  Carolina  in  pursuance 
of  contracts  previously  made  by  other  agents  of  his  principal, 
the  Chicago  Portrait  Company,  a  corporation  of  the  city  of  Chi- 
cago, Illinois.  The  opinion  of  Mr.  Justice  Shieas,  speaking 
for  the  court,  clearly  indicates  that  under  the  provisions  of  the 
contract  the  Chicago  corporation  had  undertaken  to  make  and 
deliver  the  pictures  and  frames  to  the  respective  purchasers  in 
Greensboro,  North  Carolina ;  the  pictures  and  frames  were  made 
in  Chicago,  in  pursuance  of  the  several  contracts,  and  were 
shipped  to  Greensboro,  consigned  to  the  Chicago  Portrait  Com- 
pany ;  the  defendant  received  from  the  carrier  the  various  pack- 
ages containing  the  pictures  and  frames,  took  them  to  a  hotel 
in  the  city  of  Greensboro,  opened  the  packages,  placing  each  pic- 
ture in  the  frame  designed  for  it,  and  from  this  point  delivered 
the  pictures  one  at  a  time  to  the  several  purchasei-s.  The  de- 
fendant was  convicted  of  violating  a  city  ordinance  requir- 
ing a  license,  the  supreme  court  of  North  Carolina  affirmed 
the  judgment,  and  the  supreme  court  of  the  United  States 
reversed  that  decision.  The  contract  in  that  case  was  for  the 
making  of  specific  articles,  to  be  made  in  Illinois,  and  delivered 
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to  the  purchaser  in  North  Carolina.  The  party  who  contracts 
for  a  picture  and  a  frame  designed  for  it,  or  a  piece  of  machin- 
ery of  a  peculiar  design,  to  be  made  by  a  certain  person  or  manu- 
facturer in  another  state  contracts  for  the  skill  of  that  partic- 
ular artist  or  maker,  and  i»he  tender  of  an  article  of  the  same 
general  character,  originating  from  any  other  source  would  not 
be  a  compliance  with  the  terms  of  the  contract.  If  the  con- 
tract is  to  be  performed  according  to  its  terms  the  article  must 
be  made  in  one  state  and  sent  into  another.  This  necessarily 
involves  interstate  commerce.  The  pictures  and  frames  were 
made  in  Chicago,  presumably  by  the  persons  for  whose  skill 
the  purchasers  had  contracted,  and  were  delivered  in  Greens- 
boro, North  Carolina,  in  literal  compliance  with  the  contract 
The  question  was  whether  the  manner  in  which  the  delivery 
was  made  had  taken  the  whole  transaction  out  of  the  protec- 
tion afforded  by  the  federal  constitution  against  local  regula- 
tion of  interstate  commerce.  Mr.  Justice  Shiras  said,  in 
speaking  of  the  reasoning  of  the  opinion  of  the  supreme 
court  of  North  Carolina:  "It  seems  to  proceed  upon  two 
propositions — first,  that  the  pictures  in  question  were  not  com- 
pleted before  they  were  brought  to  Greensboro ;  and,  second, 
that  the  articles  were  not  shipped  directly  to  the  purchasers, 
but  to  an  agent  of  the  sender  in  Greensboro."  And  in  dis- 
cussing those  propositions  said:  **That  the  frames  and  the 
pictures  were  in  separate  packages,  if  such  was  the  case,  was 
merely  for  convenience  in  packing  and  handling,  and  placing 
the  pictures  in  their  proper  places  (the  language  of  the  ver 
diet)  meant  that  each  picture  was  placed  in  the  frame  de- 
signed for  it.  The  selection  of  the  frame  was  as  much  a  part 
of  the  purchase  and  sale  as  the  selection  of  the  picture.  Nor 
does  the  fact  that  the  articles  were  not  shipped  separately  and 
directly  to  each  individual  purchaser,  but  was  sent  to  the  agent 
of  the  vendor  at  Greensboro,  who  delivered  them  to  the  pur- 
chaser, deprive  the  transaction  of  its  character  as  intei-state 
commerce.  It  was  only  that  the  vendor  used  two  instead  of 
one  agency  in  the  delivery.  It  would  seem  evident  that,  if 
the  vendor  had  sent  the  articles  by  express  company,  which 
should  collect  on  delivery,  such  a  mode  of  delivery  would  not 
have  subjected  the  transaction  to  such  taxation.  The  same 
could  be  said  if  the  vendor,  or  by  a  pei-sonal  agent,  had  carried 
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and  delivered  the  goods  to  the  purchaser.  That  the  articles 
were  sent  as  freight  by  rail  and  were  received  at  the  railroad 
station  by  an  agent  who  delivered  them  to  the  respective  pur- 
chasers, in  nowise  changes  the  character  of  the  commerce  as 
interstate.  Transactions  between  manufacturing  companies 
in  one  state,  through  agents,  with  citizens  of  another  constitute 
a  large  part  of  interstate  commerce ;  and  for  us  to  hold  with 
the  court  below,  that  the  same  articles,  if  sent  by  rail  directly 
to  the  purchaser,  are  free  from  state  taxation,  but  if  sent  to  an 
agent  to  deliver,  are  taxable  through  a  license  tax  upon  the 
agent,  would  evidently  take  a  considerable  portion  of  such 
traffic  out  of  the  salutary  protection  of  the  interstate  commerce 
clause  of,  the  constitution."  The  points  decided  in  that  case 
were :  (1)  That  in  making  deliveries,  in  performance  of  con- 
tracts necessarily  involving  interstate  commerce,  the  vendor 
might  make  the  delivery  by  himself,  or  by  a  personal  agent,  or 
through  a  carrier,  or  he  might  employ  any  or  all  of  said  agen- 
cies ;  and  (2)  that  the  shipment  of  the  picture  and  the  frame 
designed  for  it  in  separate  packages  did  not  involve  an  intro- 
duction of  the  goods  into  Greensboro  in  an  incomplete  condi- 
tion. It  does  not  appear  in  the  report  of  that  case  that  goods 
intended  to  be  delivered  to  different  purchasers  were  imported 
in  the  same  package.  The  several  pictures  and  frames  may 
have  been  in  different  packages,  in  which  case  each  purchaser 
would  receive  the  entire  contents  of  two  original  packages. 
An  importation  of  goods  may  be  divided  into  any  number  of 
original  packages  and  still  be  subject  to  national  control ;  it  is 
only  when  the  contents  of  an  original  package  is  divided  for 
the  purpose  of  distribution  that  the  goods  become  subject  to 
local  regulation.  The  removal  of  the  outer  covering  does  not 
necessarily  change  the  character  of  the  importation  as  an  orig- 
inal package,  a  specific  object  may  retain  its  identity,  although 
the  box  or  bag  which  has  protected  it  during  transportation 
has  been  removed.  The  vital  element  is  the  retention  of  the 
identity  of  the  contents  of  the  package,  as  st  unit  of  importa- 
tion :  Commonwealth  v.  Leslie,  20  Pa.  Superior  Ct.  629. 

The  contention  of  the  appellant  that  in  this  case  the  original 
packages  of  importation  were  the  single  brooms  with  tags  tied 
to  them  which  composed  the  packages  of  one  dozen  into  which 
the  brooms  were  made  up  for  the  purpose  of  shipping  them 
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from  the  state  of  Ohio  into  PennBylvania,  cannot  be  sustained. 
The  single  brooms  did  not  constitute  the  package  in  which  the 
importation  was  actually  made ;  nor  was  there  any  evidence 
that  in  bona  fide  transactions  carried  on  between  the  manufac- 
turer and  the  wholesale  dealer  residing  in  different  states  one 
broom  ordinarily,  or  ever,  was  shipped  or  carried  as  a  package 
for  purpose  of  importation.  There  is  no  necessity  for  extended 
citation  of  authority  as  to  what  constitutes  an  original  package ; 
the  whole  question  was  fully  discussed  in  Austin  v.  Tennessee, 
179  U,  S.  343  (21  Sup.  Ct.  Repr.  132).  The  brooms  with 
which  the  defendant  dealt  were  not  delivered  in  original  pack- 
ages. The  other  goods,  packed  in  boxes,  under  the  facts  agreed 
upon  in  this  case  were  delivered  in  original  packages  ;  the  de- 
fendant does  not  seem  to  have  delivered  a  part  of  the  contents 
of  any  box,  and  no  purchaser  seems  to  have  refused  to  accept 
any  part  of  the  goods  which  were  so  packed  in  boxes.  We  are 
of  opinion  that  the  facts  agreed  upon  as  to  the  delivery  of  the 
brooms  rendered  the  transaction  subject  to  state  regulation. 

The  ordinance  in  question  violates  no  right  of  the  appellant 
guaranteed  by  the  fourteenth  amendment  of  the  constitution 
of  the  United  States.  That  a  state  may  by  statute,  and  a 
municipality  by  ordinance,  under  authority  duly  delegated, 
enact  and  ordain  reasonable  regulations  with  regard  to  ped- 
dling and  canvassing  for  the  sale  of  goods  from  house  to  house 
has  been  long  and  definitely  settled :  Emert  v.  Missouri,  156 
U.  S,  296  (15  Sup.  Ct.  Repr.  367).  A  state  has  power  to  pro- 
vide for  the  security  of  the  lives,  health  and  comfort  of  persons 
and  the  protection  of  property,  and  impose  taxes  upon  persons 
residing  within  the  state  or  belonging  to  its  population,  and 
upon  vocations  and  employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  commerce,  but  in  making 
such  internal  regulations,  a  state  cannot  discriminate  adversely 
to  the  persons  or  property  of  other  states,  and  such  regulations 
must  be  equal  and  uniform :  Powell  v.  Pennsylvania,  127  U.  S. 
678  (8  Sup.  Ct.  Repr.  992) ;  Otis  v.  Parker,  187  U.  S.  606  (23 
Sup.  Ct.  Repr.  168);  Austin  v.  Tennessee,  179  U.  S.  348  (21 
Sup,  Ct.  Repr.  132).  The  ordinance  in  question  applies  equally 
and  uniformly  to  all  persons,  without  regard  to  their  places  of 
residence,  or  any  other  qualification.  All  who  sell  by  canvas- 
sing and  delivering  from  house  to  house,  articles  "  not  of  their 
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own  production  or  manufacture  *'  are  required  to  procure  a  li- 
cense. Manufacturers  and  producers  are  only  excepte'd  so  long 
as  their  sales  are  confined  to  the  articles  produced  by  ttiein. 
When  such  persons  attempt  to  sell  articles  produced  by  others 
they  must,  under  the  provisions  of  this  ordinance,  procure  a  li- 
cense. The  ordinance,  therefore,  requires  all  dealers,  those  who 
buy  to  sell  again,  to  take  out  a  license.  Those  who  make  to  sell, 
and  sell  only  what  they  make,  are  not  dealers  and  are  not  sub- 
ject to  the  provisions  of  ttus  ordinance.  This  is  the  classi- 
fication upon  which  the  whole  mercantile  tax  system  of  Penn- 
sylvania is  today  founded;  and  such  a  classification  has  by 
the  supreme  court  of  the  United  States  been  held  not  to  offend 
against  the  provisions  of  the  fourteenth  amendment:  American 
Sugar  Refining  Company  v.  Louisiana,  179  U.  S.  89  (21  Sup. 
Ct.  Repr.  43).  The  power  of  a  state  to  classify  for  purposes 
of  taxation,  has  been  clearly  recognized,  and  the  government 
of  the  United  States  has  consistently  pursued  the  same  policy. 
The  classification  adopted  in  this  ordinance  exempts  producers 
from  the  taxation  of  the  methods  employed  by  them  to  put 
their  products  upon  the  market,  which  is  precisely  what  was 
done  under  the  Louisiana  statute,  passed  upon  in  the  case  just 
cited.  The  classification  attempted  in  the  Illinois  statute, 
which  was  by  the  supreme  court  of  the  United  States,  in  Con- 
nolly V.  Union  Sewer  Pipe  Company,  184  U.  S.  540  (22  Sup. 
Ct.  Repr.  431),  held  to  be  unconstitutional,  did  not  involve  an 
exercise  of  the  taxing  power  but  it  attempted  a  classification 
which  had  no  relation  to  the  subject-matter  of  the  statute  and 
no  connection  with  the  reason  for  the  legislation. 
The  judgment  is  affirmed. 
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Siegel  V.  Hirsch,  Appellant. 

Practice,  C.  P. — Pleadings — SUUemerU^Appeal  from  fusHce  of  the  peace. 

Where  on  an  appeal  from  a  justice  of  the  peace,  the  plaintiff  voluntarily 
files  a  statement,  although  under  a  rule  of  court  the  transcript  of  the  justice 
might  have  been  considered  as  a  declaration,  and  it  appears  that  there  were 
defects  ID  the  statement  which  might  have  been  assigned  as  ground  for  a 
demurrer,  and  would  have  prevented  summary  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense,  such  defects  will  be  considered  as  having  been 
waived  by  the  defendant  where  the  latter  has  pleaded  the  general  issue, 
agreed  to  a  reference,  and  gone  to  trial  on  the  merits,  and  at  the  trial  there 
was  no  variance  between  the  statement  and  the  proofs. 

Promissory  note  —  Notice  to  indorser— Mailing  notice  —  Address^  Act  of 
May  16,  1901,  P.  L.  194,  Sec,  105. 

In  an  action  against  an  indorser  of  a  promissory  note,  it  i^peared  thai 
the  notice  of  protest  was  addressed  to  "S.  Hirsch,  24  E.  Maric^  Street, 
Wilkes- Barre,  Pa."  A  referee  who  tried  the  case  found  as  a  fact  that  the 
defendant's  place  of  business  was  at  "  Nos.  22  and  23  E.  Market  Street, 
Wilkes- Barre,  Pa."  that  there  was  another  S.  Hirsch  residing  and  doing  bus- 
iness in  Wilkes- Barre,  Pa.  to  whom  defendant's  letters  were  frequently  de- 
livered by  mistake  ;  and  that  defendant  never  received  notice  of  the  protest. 
Held,  that  the  facts  as  foimd  by  the  referee  were  insufficient  to  warrant  a 
conclusion  of  law  that  due  notice  had  been  given  to  the  indorser. 

Argued  Jan.  14, 1904.  Appeal,  No.  48,  Jan.  T.,  1904,  by  de- 
fendant, from  order  of  C.  P.  Luzerne  Co.,  Jan.  T.,  1903,  No.  832, 
overruling  exceptions  to  report  of  referee  in  case  of  Siegel 
Brothers  v.  Samuel  Hirsch.  Before  RiCB,  P.  J.,  Beaveb,  Ob- 
lady,  Smith,  Pobteb,  Mobbisok  and  Hendbbson,  JJ. 
Reversed. 

Exceptions  to  report  of  referee. 

Plaintiff's  statement  was  as  follows : 

"  The  above-stated  action  is  founded  on  a  promissory  note, 
dated  August  11th,  1902,  drawn  by  Louis  S.  Lachman  for  the 
sum  of  forty-eight  and  eighty-eight  one  hundredth  dollars,  and 
made  payable  to  the  said  Seigel  Bros.,  or  order,  at  107  Greene 
street.  New  York  city,  sixty  days  after  date  aforesaid,  which 
the  said  Samuel  Hirsch,  by  his  indorsement  on  said  note  trans- 
ferred to  the  said  plaintiff  and  thereby  became  surety  for  the 
amount  thereof,  and  the  plaintiff  avers  that  the  whole  amount  of 
said  note,  together  with  the  interest  thereon,  is  due  the  plain- 
tiff." 
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A  copy  of  said  note  is  hereto  attached  and  made  a  part 
hereof. 

"  *48.88.  New  York,  August  11,  1902. 

"Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Siegel 
Bros,  forty-eight  and  eighty-eight  one  hundredth  dollars  at 
107  Green  Street,  N.  Y.  City,  value  received. 

"  Louis  S.  Lachman. 

"No Due 

"  Endorsed,  as  follows : 

"Louis  Silverman. 

"S.    HiRBCH. 

"Siegel  Bros." 

The  referee,  Lawrence  B.  Jones,  Esq.,  reported,  inter  alia, 
as  follows : 

Defendant  was  the  only  witness  on  his  own  behalf. 

His  testimony,  offered  by  way  of  defense,  tended  to  establish 
the  following  facts : 

1.  That  the  maker  of  the  note  was  a  bankrupt  at  the  time 
he  procui-ed  the  signature  of  the  defendant,  which  fact  he  sub- 
sequently made  known  to  the  defendant,  stating  to  him  that 
the  payee  of  the  note  had  full  knowledge  of  the  business  stand- 
ing of  the  maker  of  the  note  at  the  time  the  defendant's  signa- 
ture was  procured  to  the  note  as  an  indorser. 

2.  That  defendant  received  no  consideration  for  his  indorse- 
ment. 

3.  That  defendant  never  received  notice  of  the  protest  of 
the  note. 

4.  That  defendant's  place  of  business  is  at  Nos.  22  and  23 
E.  Market  St.,  Wilkes-Barre,  Pa. 

5.  That  there  is  another  S.  Hirsch  residing  and  doing  busi- 
ness in  Wilkes-Barre,  Pa.,  to  whom  defendant's  letters  are 
frequently  delivered  by  mistake. 

All  of  this  testimony  was  objected  toby  the  plaintiff  as  being 
immaterial  and  irrelevant,  and,  so  far  as  matters  contained  in 
(1)  are  concerned,  incompetent. 

The  referee  is  of  opinion  that  the  testimony  embraced  in  (1) 
is  immaterial,  irrelevant  and  incompetent. 

The  referee  is  also  of  opinion  that  the  testimony  embraced 
in  (2),  (3),  (4)  and  (5)  is  immaterial  and  irrelevant,  the  law 
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of  negotiable  instruments  (which  is  identical  in  the  states  of 
New  York  and  Pennsylvania,  and  which  is  found  in  the  Penn- 
sylvania act  of  assembly,  approved  May  16, 1901,  P.  L.  194) 
providing,  inter  alia : 

^^  Section  29.  An  accommodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor  or  indorser,  without 
receiving  value  therefor,  and  for  the  purpose  of  lending  his  name 
to  some  other  person.  Such  a  person  is  liable  on  the  instru- 
ment to  a  holder  for  value,  notwithstanding  such  holder  at  the 
time  of  taking  the  instrument  knew  him  to  be  only  an  accom- 
modation party." 

"Section  105.  Where  notice  of  dishonor  is  duly  addressed 
and  deposited  in  the  post  office,  the  sender  is  deemed  to  have 
given  due  notice,  notwithstanding  any  miscarriage  in  the 
mails." 

'*  Section  108.  Where  a  party  has  added  an  address  to  his 
signature,  notice  of  dishonor  must  be  sent  to  that  address ;  but 
if  he  has  not  given  such  address  then  the  notice  of  dishonor 
must  be  sent  as  follows : 

"  1.  Either  to  the  post  office  nearest  to  his  place  of  residence 
or  to  the  post  office  where  he  is  accustomed  to  receive  his 
letters,'*  etc. 

The  referee,  therefore,  sustains  the  objections  raised  by  the 
plaintiffs,  and  excludes  the  said  testimony. 

The  plaintiffs  having  made  out  a  prima  facie  case,  and  all 
testimony  offered  by  the  defendant  by  way  of  defense  having 
been  excluded,  the  plaintiffs  are  entitled  to  judgment. 

The  referee  accordingly  finds  as  fact : 

1.  The  plaintiffs  are  holders  for  value,  before  maturity,  of 
the  note  upon  which  this  suit  was  brought,  and  upon  which  the 
defendant  is  an  accommodation  indorser. 

2.  On  October  10, 1902,  the  day  of  maturity  of  said  note, 
Edmund  F.  Swanburg,  a  notary  public  for  the  state  of  New 
York,  at  the  request  of  the  plidntiffs,  presented  said  note  to 
the  maker,  at  107  Greene  St.,  New  York'  city,  and  demanded 
payment  thereof,  which  was  refused ;  whereupon  the  said  notary, 
on  the  same  day,  protested  said  note,  and  deposited  in  the  post 
office  in  the  city  of  New  York,  postage  prepaid,  notice  of 
said  protest,  addressed  to  S.  Hirsch,  24  E.  Market  St,  Wilkes- 
Barre,  Pa. 
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3.  That  the  amount  due  plaintiffs  on  said  note  is  $50.23,  with 
interest  on  face  of  note  from  October  10, 1902. 
The  referee  finds  as  law  : 

1.  That  due  notice  of  the  dishonor  of  the  note  in  suit  was 
given  to  the  defendant. 

2.  That  judgment  should  be  entered  in  favor  of  the  plaintiffs, 
and  against  the  defendant,  for  $50.23,  with  interest  on  $48.88 
thereof  from  October  10,  1902. 

Counsel  for  the  parties  each  submitted  certain  points,  which 
they  requested  the  referee  to  aflBrm,  and  which  are  attached  to 
this  report. 

The  referee  aflBrms  the  points  submitted  by  the  plaintiffs, 
and  refuses  to  affirm  the  points  submitted  by  the  defendant. 

The  referee  therefore  directs  that  judgment  be  entered  in 
favor  of  the  plaintiffs,  and  against  the  defendant,* for  $50.23, 
with  interest  on  $48.88  thereof  from  October  10, 1902. 

Hrrars  assigned  were  in  dismissing  exceptions  to  report  of , 
referee. 

Michael  Cannon.,  for  appellant. — The  statement  is  grossly 
insufficient  and  defective  in  material  matters  of  substance  and 
fails  to  set  forth  a  cause  of  action  :  Bank  v.  Ellis,  161  Pa.  241 ; 
McKinney  v.  Crawford,  8  S.  &  R.  351 ;  Bank  v.  Kopitzsch 
Soap  Co.,  161  Pa.  134. 

While  the  case  of  Bank  v.  Marshall,  9  Pa.  Superior  Ct.  621, 
decides  that  while  it  is  well  settled  that  depositing  in  the  post 
office  a  properly  addressed  letter  raises  a  natural  presumption 
that  it  reached  its  destination,  by  due  course  of  mail,  and  is 
prima  facie  evidence  that  it  was  received  by  the  pei*son  to 
whom  it  was  addressed,  this  prima  facie  proof  may  be  rebutted 
by  evidence  showing  it  was  not  received  and  the  question  is 
one  of  fact  for  the  jury  under  all  the  evidence:  Jensen  v.  Mc- 
Corkell,  154  Pa.  323 ;  Folsom  v.  Cook,  115  Pa.  539. 

Ernest  K.  Little^  with  him  Abraham  L  Spiro^  for  appellees. 

Opinion  by  Rice,  P.  J.,  October,  17,  1904 : 

This  was  an  action  of  assumpsit  against  the  indorser  of  a 

negotiable  promissory  note.     It  was  begun  before  a  justice  of 

the  peace  and  brought  into  the  common  pleas  by  appeal.     The 

rules  of  that  court  provide,  "  In  all  cases  of  appeals  from  jus- 
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tices  of  the  peace,  the  transcript  when  duly  filed  shall  be  con- 
sidered the  declaration  of  the  plaintiff,  unless  the  defendant  or 
his  attorney  shall  before  plea  pleaded,  enter  rule  upon  the 
plaintiff  to  file  a  special  narr  or  statement."  Without  being 
ruled  to  do  so,  the  plaintiff  voluntarily  filed  a  statement  to 
which  was  attached  a  copy  of  the  note  and  the  indorsements. 
The  defendant  having  pleaded  the  general  issue,  the  cause  was 
referred  to  and  tried  before  a  referee  under  the  Act  of  April  6, 
1869,  P.  L.  725,  and  its  supplements.  At  the  conclusion  of 
the  plaintiff's  evidence,  the  defendant  moved  for  a  compulsory 
nonsuit  upon  the  ground,  amongst  others,  that  the  proof  did 
not  correspond  with  the  statement.  The  referee  properly  over- 
ruled this  objection.  The  proof  was  fuller  than  the  statement, 
but  there  w.as  no  variance  between  them.  True,  there  were 
defects  in  the  statement  which  might  have  been  assigned  as 
ground  of  demurrer,  and  would  have  prevented  summary  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense.  Attention 
was  called  to  these  by  the  points  submitted  by  the  defendant 
But  as  the  statement  was  sufficient  to  give  the  defendant  in- 
formation as  to  the  nature  of  the  claim  and  enable  him  to 
plead  a  judgment  on  it  in  bar  of  another  action,  and  as  under 
the  rules  of  court  the  case  might  have  been  tried  without  a 
statement,  we  cannot  say  that  the  referee  erred  in  holding  that 
these  defects  were  waived  by  pleading  the  general  issue,  agree- 
ing to  a  reference  and  going  to  trial  on  the  merits.  If  there 
had  been  a  variance,  a  different  question  would  be  presented. 
The  principal  question  in  the  case  is  as  to  the  sufficiency  of 
notice  of  dishonor.  According  to  the  certificate  of  the  notary, 
he  deposited  the  notice  for  the  defendant  in  the  post  office  in 
the  city  of  New  York,  postage  prepaid,  *'  directed  to  24  E. 
Market  Street,  Wilkes-Barre,  Pa."  When  the  note  was  of- 
fered in  evidence  there  appeared  opposite  or  under  the  name  of 
defendant  in  pencil  the  words  and  figures,  "  24  E.  Market  Street, 
Wilkes-Barre,  Pa.,"  but  in  the  copy  of  the  note  attached  to 
the  statement  of  claim,  these  words  and  figures  do  not  appear; 
and  it  was  neither  found  by  the  referee  nor  averred  in  the 
statement  of  claim  nor  proved  on  the  trial  that  they  were  added 
to  his  signature  by  the  indoreer.  As  shown  by  the  plaintiffs' 
first  point,  they  did  not  claim  that  the  notice  was  sent  to  an 
address  added  by  the  defendant  to  his  signature,  but  only  tiiat 
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it  was  ^^  addressed  to  him  at  the  post  office  nearest  his  place 
of  residence."  The  referee  reported  that  the  testimony  of  the 
defendant  tended  to  establish  inter  alia  the  following  facts : 
that  defendant  never  received  the  notice ;  that  his  places  of 
business  were  at  Nos.  22  and  23  E.  Market  Street,  Wilkes- 
Barre,  Pa. ;  and  that  there  was  another  S.  Hirsch  residing  and 
doing  business  in  Wilkes-Barre,  Pa.,  to  whom  defendant's 
letters  were  frequently  delivered  by  mistake.  He  held,  how- 
ever, that  these  facts  were  immaterial  and  irrelevant,  and 
therefore  excluded  them  from  consideration  in  determining  the 
main  question.  This  was  put  on  the  ground  that  where  notice 
of  dishonor  is  sent  in  accordance  with  the  provisions  of  the 
Bills  and  Notes  Act  of  May  16,  1901,  P.  L.  194,  the  fact  that 
it  was  not  received  constitutes  no  defense. 

Section  105  reads  as  follows  :  '^  Where  notice  of  dishonor  is 
duly  addressed  and  deposited  in  the  post  office,  the  sender  is 
deemed  to  have  given  due  notice,  notwithstanding  any  mis- 
carriage in  the  mails."  Was  the  notice  "duly  addressed?" 
Upon  that  subject  section  108  provides  as  follows :  *'  Where  a 
party  has  added  an  address  to  his  signature,  notice  of  dis- 
honor must  be  sent  to  that  address ;  but  if  he  has  not  given 
such  address  then  the  notice  of  dishonor  must  be  sent  as  fol- 
lows: 

** '  1.  Either  to  the  post  office  nearest  to  his  place  of  residence 
or  to  the  post  office  where  he  is  accustomed  to  receive  his  let- 
ters,' "  etc. 

This  latter  clause  must  be  read  in  connection  with  sec- 
tion 105.  It  may  be  conceded  that  the  notice  would  have 
been  sufficient  if  it  had  been  addressed  to  the  defendant  at 
Wilkes-Barre  without  more.  It  would  seem  that  the  holder  is 
not  bound  to  ascertain  the  street  and  number  where  the  in- 
dorser's  place  of  business  or  residence  is  located.  If  the  latter 
desires  the  notice  to  be  delivered  by  the  carrier  at  that  place 
the  statute  provides  a  mode  whereby  he  may  secure  that  to  be 
done.  If  he  does  not  avail  himself  of  that  right,  the  holder  is 
warranted  in  inferring  that  notice  mailed  to  the  post  office 
nearest  his  residence  or  the  post  office  where  he  is  accustomed 
to  receive  his  letters  will  be  sufficient.  But  on  the  other  hand, 
it  is  incumbent  on  him  not  to  add  anjrthing  to  the  direction  which 
may  lead  the  carrier  to  deliver  the  envelope  containing  the 
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notice  to  a  wrong  address.  The  statute  does  not  relieve  the 
holder  from  the  responsibility  for  miscarriage  in  the  mails 
brought  about  in  that  way.  Where  the  notice  is  mailed  to  a 
city  in  which  there  is  a  carrier  delivery,  and  a  wrong  street 
number  is  added  to  the  address,  the  natural  presumption  that 
it  will  be  received  by  the  indorser  is  very  much  weakened 
if  not  absolutely  overcome.  At  all  events,  if  in  addition  to 
the  fact  that  the  envelope  containing  the  notice  was  not  "  duly 
addressed/*  it  is  established  by  competent  testimony  that  it 
was  not  received,  it  cannot  be  declared  as  matter  of  law  that 
the  plaintiff  is  entitled  to  judgment.  So  much  for  the  general 
rule. 

But  the  defendant  was  a  prominent  business  man.  One  of 
his  places  of  business  adjoined  and  the  other  was  opposite 
No.  24  E.  Market  street,  and  it  was  not  alleged  that  there  was 
another  person  of  the  same  name  residing  or  doing  business  on 
that  street.  "  If  the  notice,  though  left  at  or  sent  to  an  im- 
proper place,  was  nevertheless  in  point  of  fact  received  in  due 
time  by  the  party  to  be  charged,  and  this  is  proved,  or  could 
from  the  evidence  in  the  case  be  properly  presumed  by  the 
jury,  it  is  sufficient  m  point  of  law  to  charge  him  :  "  4  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  443.  Possibly,  therefore,  the 
special  circumstances  of  the  case  would  have  sustained  a  find- 
ing that  the  note  was  actually  delivered  to  one  of  the  defend- 
ant's places  of  business  notwithstanding  the  mistake  in  the 
address  and  notwithstanding  his  positive  testimony  that  it  did 
not  come  to  his  hands.  Be  that  as  it  may,  however,  we  are 
quite  clearly  of  opinion  that  the  referee  was  not  bound  so  to 
find,  and  that  in  the  absence  of  such  finding  the  other  facts 
found  by  him  were  insufficient  to  warrant  the  conclusion  of 
law  that  due  notice  was  given  to  the  indorsor.  The  sixth  and 
seventh  assignments  of  error  are  sustained. 

Judgment  reversed. 
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Lee  V.  Williams,  Appellant  (No.  1). 

Mechanics^  liens — Building  contract — Stipulation  against  liens — Subeon* 
tractor — Notice. 

After  a  building  has  been  commenced  under  a  contract  between  the 
owners  and  the  contractor,  containing  no  stipulation  against  liens,  a  mate- 
rial man  from  whom  no  material  had  been  ordered,  and  who  had  furnished 
none  prior  to  the  cancelation  of  the  contract  by  the  parties  thereto,  is 
bound  by  the  provisions  of  a  second  contract  relating  to  the  same  building, 
containing  a  stipiilation  against  liens  of  which  he  has  actual  notice,  and 
which  was  filed  in  the  prothonotary's  office  in  accordance  with  the  terms  of 
the  Act  of  June  26,  1895,  P.  L.  369,  before  any  materials  were  ordered  from 
or  furnished  by  him. 

Argued  Jan.  16, 1904.  Appeal,  No.  62,  Jan.  T.,  1904,  by 
defendants  from  judgment  of  C.  P.  Luzerne  Co.,  March  T., 
1898,  No.  231,  on  verdict  for  plaintiff  in  case  of  George  F. 
Lee  and  Frank  J.  Scouton  trading  as  Lee  &  Scouton  v.  David 
Williams,  et  al.,  owners  or  reputed  owners,  and  J.  W.  Zimmer- 
man, contractors  or  builders.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
Reversed. 

Scire  facias  sur  mechanics'  liens.    Before  Ferris,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  $519.45.     Defendant 
appealed. 

Errors  assigned  were  rulings  on  evidence  quoted  and  referred 
to  in  the  opinion  of  the  Superior  Court. 

K  A.  Lynchj  and  T,  2>.  Shea^  with  them  C.  Shea,  for  appel- 
lants.— The  right  of  parties  by  mutual  consent  to  modify  or 
revoke  their  contracts  and  substitute  different  ones  in  their 
stead  before  the  interest  of  those  who  are  not  parties  to  the 
saipe  have  attached,  and  with  no  fraudulent  intent,  will  be 
conceded :  Fulton  v.  Lancaster  Co.,  162  Pa.  294 ;  Camden 
Wood  Turning  Co.  v.  Malcolm,  190  Pa.  62. 

Previous  to  the  act  of  1895  a  subcontractor  was  bounJ  by 
the  provisions  of  a  supplemental  contract  containing  a  clause 
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against  liens  where  the  original  one  did  not  so  provide,  if  he 
had  notice  of  the  second  contract  before  his  employment  be- 
gan :  Cook  V.  Murphy,  150  Pa.  41 ;  Smith  v.  Leyick,  158  Pa. 
622 ;  Lumber  Co.  v.  Gill,  187  Pa.  24. 

To  hold  that  the  provisions  of  the  act  of  June  26,  1895, 
justifies  the  rejection  of  the  evidence  offered  in  this  case  in  its 
present  aspect  is,  it  seems  to  us,  in  effect  to  impute  to  the  act 
the  right  to  deprive  the  owner  from  contracting  against  incum- 
brances on  his  property  arising  from  indebtedness  contracted 
by  others. 

James  R.  Scoutorij  for  appellee. 

Opinion  by  Beaver,  J.,  November  17, 1904  : 

When  this  case  was  here  last  year,  22  Pa.  Superior  Ct.  564, 
the  judgment  was  reversed  upon  the  ground  that : 

^^  The  trial  judge  in  the  court  below  tried  the  case  upon  the 
theory  that  the  cancelation  of  the  original  agreement  having 
been  made  in  good  faith,  for  the  purpose  of  making  a  new 
agreement,  under  which  it  would  be  possible  to  borrow  money 
for  the  completion  of  the  buildings,  and  a  stipulation  for 
(against)  liens  having  been  made  part  of  the  new  agreement, 
and  it  having  been  recorded  within  the  ten  days  required  by 
the  act  of  assembly,  all  parties  furnishing  material  upon  the 
faith  of  the  building  subsequently  to  that  date  were  bound  by 
the  stipulation  therein  contained,  unless  it  were  shown  affirm- 
atively that  the  latter  agreement  was  fraudulent  and  collusive 
and  entered  into  for  the  purpose  of  cheating  some  one,  and  in- 
structed the  jury  that  there  was  no  evidence  tliat  the  said 
contract  was  made  for  that  purpose."  In  reference  to  that  we 
said: 

**  This  view  of  the  case  was  entirely  erroneous.  It  was  not 
a  question  of  fraud  or  collusion.  The  motive  which  influenced 
the  parties  to  the  contract  did  not  properly  enter  into  the  con- 
sideration of  the  case.  It  was  a  question  of  the  legal  right  of 
the  defendant  owners  and  the  defendant  contractor  to  enter. into 
a  contract,  after  the  building  had  been  commenced  and  partially 
completed,  to  make  a  valid  stipulation  against  liens,"  et€. 

This  was  the  main  ground  upon  which  the  case  was  reversed. 
It  is  true  that,  in  the  consideration  of  the  case,  we  assumed 
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that  the  date  of  the  contract  made  by  the  contractor  with 
the  plaintiffs  who  delivered  lumber  used  in  and  about  the 
construction  of  the  building  was  September  9,  1897,  the 
day  upon  which  the  new  agreement  was  entered  into,  and  it 
was  in  view  of  such  assumption  that  we  said :  **  Indeed  it  may 
be  seriously  questioned,  whether,  even  if  the  plaintiffs  had  ac- 
tual notice  of  the  cancelation  of  the  first  agreement  and  of  the 
making  and  recording  of  the  second  agreement,  they  would 
have  been  bound  thereby."  The  assumption  that  the  date 
upon  which  the  lumber  was  ordered  was  September  9,  was 
based  upon  the  testimony  of  a  disinterested  witness  who  stated 
that  the  order  was  entered  in  a  book  belonging  to  the  plaintiffs 
together  with  other  orders  of  the  same  date.  There  was  no 
allegation  of  fraud  in  this  entry  and  the  only  testimony  as  to 
any  mistake  in  regard  to  it  was  that  of  Mr.  Zimmerman,  the 
contractor,  who,  in  his  examination  on  behalf  of  the  defendants, 
testified  as  follows  :  ''  Q.  When  did  Lee  &  Scouton  first  bring 
any  lumber  to  that  building  ?  A.  I  think  it  was  about  the 
middle  of  September,  if  I  remember  right,  when  they  fetched 
the  first.  Q.  About  what  date  ?  A.  Between  the  15th  and 
18th,  I  should  judge,  but  I  cannot  swear  to  those  dates. 
Q.  Have  you  any  means  of  ascertaining  that?  A.  I  have  not. 
Q.  Have  you  a  book  showing  that?  A.  I  have  not."  Subse- 
quently, on  being  asked  to  refresh  his  recollection  from  the 
notes  of  testimony  taken  before  the  arbitrators,  he  said: 
**Q.  After  having  refreshed  your  recollection,  tell  us  when  it 
was  you  first  gave  the  order  to  Lee  &  Scouton  for  lumber. 
A.  September  15, 1897."  On  being  recalled,  subsequently,  at 
his  own  request,  to  correct  his  testimony,  based  upon  entries 
made  in  his  time  book,  he  testified :  "  Q.  This  time  book  show.s 
that  September  8, 1897,  you  worked  on  this  building  nine  hours, 
framing?  A.  Yes,  sir.  Q.  It  shows  on  September  9  you 
worked  six  hours  framing;  it  shows  on  September  10  you 
worked  nine  hours,  framing,  and  on  September  11  you  worked 
ten  hours,  framing,  and  September  12  was  Sunday  and,  on  the 
13th,  you  worked  nine  hours,  framing,  and  on  the  14th  you 
worked  ten  houi-s  fi-aming  and  raising,  and  the  15th,  ten  hours 
framing  and  raising — and  so  on  down  through  the  whole 
month?  A.  Yes,  sir.  Q.  That  is  correct  is  it  not?  A.  That 
is  right ;  yes,  sir,  I  done  that."  It  seemed  to  us,  therefore,  that 
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the  testimouj  tending  to  show  that  the  order  to  Lee  &  Scouton 
was  at  a  date  different  from  that  contained  in  their  order  book 
was  uncertain  and  by  no  means  either  clear  or  satisfactory  and 
not  in  the  same  class  as  that  which  tended  to  establish  the  date 
of  the  order  as  fixed  by  the  plaintiffs,  and  that  for  the  purposes 
of  the  case  as  it  then  stood  that  fact  might  be  assumed. 

The  question  raised  by  the  present  record  was  not  before  us 
in  the  former  case  and  was  not  considered.  The  principal 
question  here  is  raised  by  the  first  assignment  of  error  which 
relates  to  the  rejection  of  defendant's  offer  of  testimony,  as 
follows : 

"  Defendants*  counsel :  We  propose  to  prove  by  the  witness 
on  the  stand,  that  he  is  the  John  W.  Zimmerman,  agent,  who 
executed  the  first  contract  dated  August  11,  1897,  for  the 
construction  and  erection  of  the  buildings  in  question.  We 
further  propose  to  prove  that  in  pursuance  of  said  contract 
he  proceeded  with  the  work  up  to  about  the  7th  or  8th  of 
September,  1897,  when  the  work  was  stopped  and  a  new  con- 
tract made.  That  prior  to  September  7,  1897,  the  witness  had 
a  conversation  with  George  F.  Lee,  one  of  the  plaintiffs  in  this 
action,  prior  to  tlie  order  upon  which  this  lien  is  based.  That 
in  the  course  of  the  said  conversation,  George  F.  Lee  requested 
Zimmerman,  the  witness,  to  purchase  the  supplies  and  material 
for  said  building  from  his  firm,  to  wit :  Lee  and  Scouton. 
That  George  F.  Lee,  further,  in  the  course  of  said  conversa- 
tion, agreed  to  supply  the  witness  with  suflScient  funds  to  pay 
off  all  liabilities  incurred  by  him  for  labor  and  material  up  to  that 
date  in  and  about  the  construction  of  the  Owens  and  Williams 
building,  so  that  the  firm  of  Lee  and  Scouton  might  obtain 
the  orders  for  furnishing  the  balance  of  the  material  necessary 
for  the  completing  of  the  buildings,  said  money  to  be  used  in 
obtaining  releases  from  those  who  had  already  furnished  mate- 
rial or  labor,  so  that  a  new  contract  could  be  made  containing 
a  stipulation  against  liens.  That  at  that  time,  to  wit :  during 
this  conversation,  which  occurred  prior  to  the  time  the  goods 
were  ordered,  upon  which  this  lien  was  based,  the  witness 
notified  George  F.  Lee  that  he  was  about  to  or  had  already 
entered  into  a  contract  with  the  defendants,  which  contract 
contained  a  stipulation  against  the  filing  of  mechanics'  liens, 
and  that  said  contract  had  been  or  was  about  to  be  filed  of 
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record  in  the  prothonotary's  office  of  Luzerne  county,  as  re- 
quired by  law.  That  the  witness  further  gave  George  F.  Lee, 
one  of  the  plaintiffs  in  this  action,  actual  notice  that  he  would 
not  order  or  receive  any  lumber  from  George  F.  Lee,  or  the 
plaintiffs,  until  said  contract  had  been  filed,  and  that  the  pur- 
pose of  not  giving  said  order  was  to  prevent  the  filing  of 
mechanics'  liens  against  the  buildings  in  question  by  any  mate- 
rial men  furnishing  goods  or  merchandise  to  the  building  there- 
after. 

"  This  to  be  followed  further  by  the  testimony  of  this  wit- 
ness that  no  goods  or  material  were  ordered  or  supplied  to  the 
buildings  in  question  by  the  firm  of  Lee  and  Scouton,  the 
plaintiffs  in  this  case,  until  said  contract  and  stipulation  had 
been  filed  as  above  stated,  and  until  a  week  or  more  had  elapsed 
after  the  said  filing,  and  about  two  weeks  after  the  plaintiffs 
had  received  actual  notice,  as  above  stated,  from  the  witness 
that  such  a  contract  had  been  or  was  about  to  be  made  and 
had  been  or  was  about  to  he  filed." 

After  objection,  the  defendant  added  to  his  offer  as  follows  ; 

*'  Defendants'  counsel :  The  defendant  further  proposes  to 
prove  by  the  witness  on  the  stand  that  the  contract  dated 
September  9, 1897,  between  John  W.  Zimmerman,  agent,  and 
James  E.  Zinimerjnan,  principal,  and  the  defendants  in  this 
case,  was  reduced  to  writing,  signed  by  the  parties  thereto, 
filed  in  the  prothonotary's  office  of  the  county  of  Luzerne,  in 
which  the  land  in  question  lies,  within  ten  days  after  its  ex- 
ecution, and  before  Ziinmennan,  the  principal  contractor,  was 
authorized  to  proceed  with  said  work  under  said  contract,  to 
wit :  the  contract  of  September  9,  1897." 

The  objections  were  renewed  and  sustained  and  we  are, 
therefore,  to  consider  whether  or  not  the  testimony  offered 
should  have  been  admitted. 

The  question  for  consideration  practically  comes  to  this :  Is 
a  material  man  a  subcontractor  after  a  building  has  been  com- 
menced, under  a  contract  between  the  owners  and  the  con- 
tractor containing  no  stipulation  against  liens,  from  whom  no 
material  has  been  ordered  and  who  has  furnished  none,  which 
contract  has  been  canceled  by  the  parties  thereto,  bound  by  the 
provisions  of  a  second  contract  containing  a  stipulation  against 
liens,  of  which  he  has  actual  notice  and  which  is  filed  in  the 
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prothonotary's  oflSce  in  accordance  with  the  terms  of  the  Act  of 
June  26,  1895,  P.  L.  369,  before  any  materials  have  been 
ordered  from  or  furnished  by  him  ? 

If  the  defendants'  testimony  rises  to  the  height  of  their  offer, 
this  question  would  be  fairly  raised  and,  as  we  are  bound  to  ac- 
cept the  offer  as  verity,  we  must  deal  with  it,  so  far  as  the 
case  now  before  us  is  concerned,  as  if  the  testimony  would  be 
equivalent  to  the  offer.  We  are  unable  to  see,  under  such 
circumstances,  why  an  issue  of  fact  would  not  be  raised  which 
must  go  to  a  jury.  Whatever  may  be  our  opinion  of  this  offer, 
in  view  of  the  manner  in  which  it  is  made  and  of  the  testimony 
in  the  former  case,  we  feel  bound  to  say  that,  if  the  facts  there- 
in offered  to  be  proved  are  clearly  shown,  it  will  be  for  a  jury 
to  pass  upon  the  credibility  of  the  witnesses  and  the  other  facts 
in  the  case  upon  which  their  testimony  is  based,  under  care- 
ful instructions  from  the  court  as  to  the  relative  value  of  the 
evidence  adduced  by  the  plaintiffs  and  defendants  respec- 
tively. 

The  second  assignment  of  error  relates  to  a  similar  offer  to 
be  proved  by  another  witness. 

It  follows  that  if  the  defendants  make  good  their  offer,  the 
case  is  not  one  for  binding  instructions  but  must  go  to  the  jury, 
as  already  intimated,  under  proper  instructions. 

Judgment  reversed  and  a  new  venire  awarded. 


Lee  V.  Williams,  Appellant  (No.  2). 

Argued  Jan.  16,  1904.  Appeal,  No.  63,  Jan.  T.,  1904,  by 
defendants,  from  judgment  of  C.  P.  Luzerne  Co.,  March  T., 
1898,  No.  231  j,  on  verdict  for  plaintiff  in  case  of  George  F. 
Lee  and  Frank  J.  Scouton  trading  as  Lee  &  Scouton  v.  David 
Williams  et  al.,  owners  or  reputed  owners,  and  J.  W.  Zinmier- 
man  et  al.,  contractors  or  builders.  Before  Rice,  P.  J.,  Bbavbb, 
Oblady,  Smith,  Pobtsb,  Mobbisok  and  Hbndsbson,  JJ. 
Reversed. 

Opinion  by  Bbavbb,  J.,  November  17, 1904 : 

This  case  was  tried  in  the  court  below  and  argued  hei-e 
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with  Lee  v.  Williams,  26  Pennsylvania  Superior  Court, 
406. 

The  assignments  of  error  are  in  all  respects  similar  to  those 
in  the  case  above  referred  to  and  what  is  there  said  in  regard 
thereto  applies  equally  to  this  case. 

For  the  reasons  therein  stated,  the  judgment  is  reversed  and 
a  new  venire  awarded. 


Crow  V.  Capital  City  Council,  Appellant. 

Beneficial  associations — Misconduct  of  members— ExptUsion — Trial — 
Tribunal, 

Where  the  by-laws  of  a  beneficial  association  provide  that  any  member 
''who  shall  publicly  attack  or  scandalize  the  national  council/'  etc.,  may 
"  be  expelled  from  the  order/'  a  member  may  be  expelled  where  it  appears 
that  he  has  neglected  and  refused  to  obey  the  supreme  law  of  the  order, 
urged  secession  of  members,  attempted  to  bring  discredit  upon  the  order 
and  to  bring  the  national  council  into  disrepute,  attempted  nullification  of 
the  authority  of  the  national  council,  and  encourged  insubordination  and 
rebellion  among  members. 

In  interpreting  the  rules  and  regulations  prescribed  by  beneficial  societies 
the  civil  courts  are  always  inclined  to  sustain  them  and  mere  informality 
in  the  proceedings  for  removal  of  a  member  will  not  justify  interference  by 
mandamus  ^en  it  is  evident  that  there  are  just  grounds  for  expulsion,  and 
that  the  accused  has  been  acting  in  hostility  to  the  organization. 

Where  a  member  of  a  beneficial  association  is  summoned  for  trial  before 
a  tribunal  established  by  the  laws  of  the  association,  and  the  member  files 
an  answer,  employs  counsel,  and  appears  at  the  meeting  of  the  tribunal, 
but,  for  purposes  of  his  own  convenience,  withdraws  before  his  case  is 
reached,  and  the  trial  is  conducted  in  his  absence  in  a  fair  and  proper  man- 
ner, and  after  conviction  he  does  not  ask  for  a  retrial  in  the  manner  pro- 
vided by  the  laws  of  the  association,  he  has  no  standing  to  maintain  a  man- 
damus suit  in  a  civil  court  to  secure  his  reinstatement. 

Argued  March  16, 1904.  Appeal,  No.  11,  March  T.,  1904, 
by  defendants,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T., 
1902,  No.  274,  for  plaintiff  on  trial  by  court  without  a  jury  in 
case  of  Wilmer  Crow  v.  Capital  City  Council  No.  327,  Jr.  O. 
U.  A.  M.,  Irvin  C.  Keel  Councilor  et  al.  Before-  Rice,  P.  J., 
Bbaver,  Oblady,  Smith,  Porter,  Morrison  and  Hender- 
son, JJ.    Reversed. 

Mandamus  to  reinstate  a  member  of  a  beueficiul  association 
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The  case  was  tried  by  agreement  before  Weiss,  P.  J.,  with- 
out a  jury. 

Weiss,  P.  J.,  filed  the  following  opinion : 

Wilmer  Crow,  the  plaintiff,  is  a  member  of  the  defendant 
council,  a  fraternal  and  beneficial  association,  which  was  in- 
corporated by  a  decree  of  this  court,  pursuant  to  the  provisions 
of  the  Act  of  1874,  P.  L.  73,  and  its  supplements.  May  27, 
1901,  and  continued  to  be  a  member  until  September  11, 1901. 

On  that  day  he  was  expelled  from  membership  in  said  coun- 
cil by  virtue  of  an  order  issued  by  a  body  styled  the  national 
judiciary,  which  directed  the  defendant  council  to  execute  the 
same  under  penalty,  by  the  adoption  of  a  resolution  formally 
expelling  him  from  membership  in  the  order,  which  was  obeyed. 

The  plaintiff  was  charged,  among  other  things,  with ''  the  pub- 
lication and  spreading  of  various  newspapers,  periodicals  and  cir- 
culars among  the  members  of  the  order  in  the  attempt  to  bring 
discredit  upon  the  order,  and  to  bring  the  national  council 
thereof  into  disrepute,"  which  charge  was  preferred  by  Woben- 
smith,  state  councilor,  and  othere  against  him,  along  with  others 
and  laid  before  the  national  judiciary. 

Among  the  laws  adopted  by  the  national  council,  and  which 
the  plaintiff  was  charged  with  having  violated  was  one  known 
as  section  3,  Chapter  1,  Division  VI.  which  provides  that : 

"Any  member  of  the  order  ....  who  shall  publicly  at- 
tack or  scandalize  the  national  council,  the  national  judiciary, 
a  state  council,  or  a  state  judiciary,  or  any  council,  or  the  mem- 
bers of  any  of  these  bodies  shall  be  guilty  of  an  offense  against 
the  order,  and  upon  a  trial  and  conviction  may  be  reprimanded, 
suspended  definitely,  or  be  expelled  from  the  order.'* 

Notice  was  given  the  plaintiff  that  a  hearing  of  the  com- 
plaint, a  copy  of  which  accompanied  it,  would  be  given  Decem- 
ber 17,  1900,  Odd  Fellows  Temple  Building  in  the  city  of 
Philadelphia,  commencing  at  10  o'clock  A.  M. ;  and  the  matter 
was  so  proceeded  with  by  the  national  judiciary,  before  which 
the  plaintiff  appeared  and  was  represented  by  counsel,  that  a 
finding  against  the  plaintiff  of  *' guilty  as  charged"  was  made 
and  a  decree  of  expulsion  promulgated. 

The  junior  order  of  the  United  American  Mechanics  con- 
sists of  a  national  council,  state  councils  and  councils. 
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The  national  judiciary  is  appointed  by  the  national  board  of 
officers,  the  members  of  which  constitute  the  executive  depart- 
ment and  the  members  of  the  former  are  along  with  others 
component  parts  of  the  national  council.  The  national  judi- 
ciary asserts  jurisdiction  over  the  matters  in  complaint  by  vir- 
tue of  the  provision  in  the  constitution  of  the  order  viz :  "  Of 
all  conti'oversies  whatsoever,  the  character  of  which  is  such 
that  there  is  no  inferior  tribunal  having  complete  jurisdiction.'* 

The  order  is  composed  of  white  male  pei'sons  who  have 
qualified,  were  duly  initiated. 

Among  the  provisions  of  .the  constitution  is  Article  IX,  Sec. 
11,  which  reads : 

"The  national  judiciary  shall  have  original  and  appellate 
but  not  exclusive  juiisdiction  in  all  matters  wherein  is  involved 
non-conformity  to,  violation  or  construction  of,  the  supreme 
law  of  the  order." 

Among  the  laws  is  Sec.  10,  Chapter  1,  Division  VI,  which 
provides : 

"  For  all  offences  against  the  order  whereof  the  penalty  upon 
conviction,  is  either  suspension  or  expulsion,  the  power  thereto 
shall  be  lodged  with  the  council  of  which  the  offender  is  a 
member.  And  it  shall  be  incumbent  upon  every  council,  upon 
notice  to  execute  the  judgment  of  suspension  or  expulsion  with 
respect  to  any  of  its  members,  rightfully  issuing  from  a  higher 
body,  or  else  subject  itself  to  the  penalty  prescribed  in  Section 
7,  hereof." 

The  plaintiff  was  manager  of  the  Pennsylvania  edition  of  a 
periodical  called  "The  New  Jersey  Junior  American  Me- 
chanic "  in  the  columns  of  which  appeared  matter,  responsibil- 
ity for  which  is  placed  bjr  the  national  judiciary  in  its  findings 
upon  the  plaintiff,  "  Crow,  manager  of  the  paper." 

The  following  is  an  article  published  October  7,  1899 : 

"  And  when  this  fact  dawned  upon  the  national  administra- 
tion they  immediately  set  out  to  stifle  and  choke  to  death  the 
will  of  the  assembled  representatives  and  hatched  up  the  con- 
spiracy that  ended  in  the  farcical  presentation  of  charges  of  in- 
subordination." 

In  another  issue  of  date  March  15,  1900,  the  following  oc- 
curs: 

"  The  state  council  of  Virginia  has  not  been  idle  ,•  by  her  ac- 
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tion  she  secures  to  Virginia  Juniors  release  from  the  humilia- 
tion and  the  thralldom  of  the  national  council,  etc." 

In  the  issue,  in  an  editorial  entitled  ^'  Test  of  Loyally,"  the 
following  appears : 

"  Such  advice  as  the  above  might  have  been  expected  to  be 
given  to  a  council  by  a  national  secretary,  and  would  be  in 
keeping  with  the  rule  or  ruin  policy  of  the  national  council," 
etc. 

In  that  of  October  8, 1900,  is  the  following  unsigned  article : 

"  Probably  our  view  of  this  method  of  determining  disputed 
questions  ....  or  alleged  violation  of  law  is  somewhat  jaun- 
diced ;  but  if  so,  it  is  no  doubt  due  to  an  exhibition  given  by  the 
national  judiciary  in  Philadelphia  when  they  affected  to  try  the 
state  council  of  Pennsylvania  on  charges  preferred  by  the  na- 
tional council. 

"  We  pray  there  may  never  be  such  another  exhibition  in  our 
order  as  occurred  there,  and  we  don't  desire  to  be  mean  or  sar- 
castic either,  when  we  assert  that  for  an  all  'round  exhibition  of 
cant,  hypocrisy,  dignified  jugglery  and  farcical  results  this  al- 
leged court  takes  the  prize." 

In  an  issue  of  date  November  29,  1899,  the  plaintiff  as  gen- 
erally, is  held  responsible  for,  and  adjudged  by,  what  appears 
in  the  columns  of  the  paper  of  which  he  is  manager,  and  it  is 
this  that  is  complained  of  though  signed  by  another : 

"  This  activity  on  the  part  of  our  councils  and  members  is  a 
most  hopeful  sign  for  the  '  324 '  who  are  contending  for  justice 
and  fair  treatment,  against  the  arrogant,  despotic,  high-handed 
work  of  the  national  council. 

"  The  proceedings  at  Minneapolis  (the  national  council)  were 
simply  the  end  of  the  long  train  of  Abuses  and  usurpations, 
having  for  their  object  the  reduction  of  the  eastern  states  under 
absolute  despotism,  and  the  foisting  of  an  office-holding  oli- 
garchy upon  our  order. 

"  It  makes  little  difference  whether  the  national  council  re- 
stores or  revokes  its  paper  charter ;  we  can  live  without  that 
body  and  save  money.  .  .  .  Let  us  stand  resolutely  opposed 
to  the  tyrannies,  infamies,  and  outrages  of  the  national  coun- 
cU." 

In  the  same  edition  appears  the  following  over  the  initials 
of  another,  which  relates  to  the  judiciary  in  session : 
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"  A  gigantic  farce.  A  burlesque  of  justice.  A  comedy  on 
legal  proceedings. 

**  The  national  judiciary  goes  through  the  form  of  hearing  the 
said  of  National  Councilor  y.  the  State  Council  of  Pennsyl- 
vania." 

The  Pennsylvania  edition  of  the  "  New  Jersey  Junior  Ameri- 
can  "  was  published  monthly,  and  on  the  department  staff  was 
**  Manager  Wilmer  Crow,  Harrisburg,  Pa.,"  and  underneath, 
"  Subscriptions  will  be  received  by  Wilmer  Crow,  Harrisburg, 
Pa." 

His  duties  as  manager,  or  among  them,  were  ^*to  receive 
subscriptions  and  forward  the  mailing  list  to  New  Brunswick, 
N.  J.,  as  the  issues  of  the  paper  appeared. 

He  did  not  supervise  the  articles,  had  never  seen  any  of 
the  four  articles  and  none  were  presented  to  him  or  passed 
through  his  hands  before  publication.  He  saw  them  after  their 
publication,  and  continued  as  manager  after  he  had  seen 
them. 

There  was  no  witness  called  in  support  of  the  complaint,  no 
testimony  produced  respecting  the  nature  of  the  duties  of  man- 
ager, no  evidence  that  the  plaintiff  circulated  the  papers,  no 
admission  made,  and  all  that  was  done  at  the  time  of  the  trial 
was  the  offer  in  evidence  of  four  or  six  copies  of  the  paper  by 
the  professional  representative  of  the  complainants. 

The  plaintiff's  case  was  reached  about  two  o'clock  in  the 
morning,  December  1, 1900.  He  was  absent  in  person  and  his 
counsel  who  was  present  stated  that  he,  the  plaintiff,  had  ceased 
connection  with  the  paper,  and  after  the  disposition  of  the  case 
no  application  was  made  for  a  rehearing  as  might  be  done,  and 
as  the  body  sitting  was  the  final  tribunal,  no  appeal  was  or 
could  be  taken. 

The  plaintiff  seeks  reinstatement  by  proceedings  in  manda- 
mus into  fellowship  with  the  defendant  council  and  to  the  en- 
joyment of  the  rights  and  privileges  afforded  thereby,  and 
claims  that  the  order  made  by  the  national  judiciary  directing 
the  defendant  to  expel  him  from  membership  was  illegal,  and 
that  the  resolution  of  expulsion  made  by  the  subordinate  coua- 
cil  was  nugatory. 

Whether  it  was  or  not  depends  upon  the  observance  of  rules 
in  the  course  of  procedure,  which  obtained  in  the  trial  of  caused 
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before  a  tribunal  organized  for  the  administration  of  justice 
according  to  the  law  of  the  land. 

Beyond  the  offer  of  some  half  dozen  newspapers  containing 
the  objectionable  articles,  there  was  no  evidence  had  or  re- 
ceived. These  newspapers  informed  the  judges  that  the 
plaintiff  was  "  Manager  *'  and  that  "  subscriptions  will  be  re- 
ceived by  him  "  and  gave  his  address  "  Harrisburg,  Pennsyl- 
vania." 

To  warrant  a  conviction  of  the  offense  charged,  it  was  in- 
cumbent upon  the  trial  court  to  ascertain  from  the  testimony 
in  the  case  that  the  plaintiff  was  so  related  to  the  "  New  Jersey 
Junior  American  Mechanic  "  that  he  controlled  or  aided  in  con- 
trolling and  directing  the  policy  of  the  periodical. 

If  he  acted  in  a  clerical  or  canvassing  capacity  merely,  or 
was  so  connected  with  it  that  he  was  charged  with  its  business 
management  only  he  could  not  be  held  guilty  of  an  *'  attempt 
to  bring  discredit  upon  the  order  "  or  "  the  national  council 
thereof  into  disrepute." 

What  is  generally  understood  by  the  term  manager  of  a  news- 
paper is  that  its  financial  interests  are  intrusted  to  him,  and 
that  this  employment  is  usually  disassociated  from  that  which 
shapes  its  editorial  and  public  policy. 

The  fact  that  he  received  subscriptions  emphasizes  this  view, 
and  entailed  upon  the  tribunal  trying  him  the  duty  of  further 
inquiry  before  entering  a  judgment,  execution  upon  which  de- 
prived him  of  a  valued  right. 

It  was  imperative  to  have  it  appear  that  he  "  by  the  publica- 
tion and  spreading  of  various  newspapers,  periodicals  and  cir- 
cular among  the  members  of  the  order  "  brought  disci*edit  upon 
the  order  or  disrepute  upon  the  national  council,  before  the 
trial  body  could  convict  or  as  a  consequence  reprimand,  sus- 
pend or  expel. 

The  position  of  manager  of  a  newspaper  and  of  a  receiver  of 
subscriptions  therefor  is  more  suggestive  of  an  absence  of  con- 
trol over  its  columns,  than  persuasive  of  a  right  of  control  or 
the  fact  that  he  exercised  such  control ;  and  while  he  submitted 
himself  by  becoming  a  member  to  the  laws  of  the  order,  he  did 
not  thereby  submit  himself  to  the  deprivation  of  aright  secured 
by  that  membership,  unless  be  had  a  trial  in  the  mode  prescribed 
by  the  law  of  the  land,  subject  to,  and  by  virtue  of,  which  the 
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law«of  the  order  and  course  of  its  procedure  as  well  as  the  order 
itself  have  existence. 

The  complaint  against  the  plaintiff  was  made  to  the  national 
judiciary  by  members  of  the  state  council  of  Pennsylvania  jind 
as  officers  of  the  order,  none  of  whom  were  assailed  in  the  pub- 
lished articles,  and  by  certain  other  persons  on  their  own  behalf 
and  others,  members  of  the  state  council,  who  were  not  reflected 
upon  individually  or  officially.  It  was  the  national  council  and 
the  national  judiciary  which  were  the  objects  of  censorious 
comment.  And  because  the  trial  tribunal  was  animadverted 
upon,  should  proofs  have  been  elicited  to  show  the  plaintiffs 
relation  to  the  publication,  and  dissemination  of  the  periodicals, 
in  order  that  the  verdict  would  carry  the  stamp  of  impartiality 
and  be  devoid  of  untoward  reflection.  If  the  judges  had  been 
put  in  possession  of  the  testimony  of  witnesses  as  this  court 
was  in  the  case  now  being  considered,  a  different  verdict  might 
have  been  rendered  and  it  is  the  absence  of  material  evidence 
before  that  tribunal  that  begets  the  conclusion  that  no  trial  was 
had,  the  result  of  which  would  justify  the  deprivation  of  the 
plaintiff^s  membership  in  the  defendant  council. 

He  neither  wrote  nor  was  privy  to  the  writing,  nor  saw  or 
had  knowledge  of  the  aiticles  published  until  thereafter,  and 
did  not  circulate  or  cause  to  be  circulated  any  copies  contain- 
ing the  inflammatory  articles.  To  show  that  he  was  in  some 
way  responsible  for  the  publication  or  circulation  was  necessary 
to  support  the  conviction.  It  was  a  trial  by  inspection  of  the 
periodicals  which  do  not  evidence  facts  from  which  a  I'easonable 
and  well-grounded  inference  could  be  di-awn  that  the  plaintiff 
was  guilty  of  the  publication  or  dissemination  of  the  articles, 
nor  that  his  position  and  duties  were  such  as  to  justify  the  con- 
clusion that  by  reason  thereof  he  was  guilty  of  the  offense 
charged. 

There  was  no  "  examination  of  the  matter  of  fact  in  issue," 
without  which  there  can  be  no  determination  of  the  issue  ac- 
cording to  the  law  of  the  land,  and  the  execution  had  upon  the 
verdict  and  judgment  must  be  declared  invalid  and,  therefore, 
inoperative.  ' 

The  national  judiciary  has  original  jurisdiction  over  matters 
involving  a  violation  of  the  laws  of  the  order.  It  had  concur- 
rent jurisdiction  "  with  the  council  of  which  the  offender  may 
Vol..  XXVI— 27 
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be  a  member "  in  matters  involving  suspension  or  expuluon, 
but  it  has  not  exclusive  jurisdiction  in  matters  of  which  the 
**  inferior  tribunal "  or  subordinate  council  has  **  complete  juris- 
diction." Sec.  11,  and  sub-division  7,  Sec.  10,  Article  IX,  of 
the  Constitution  and  the  first  clause  of  Sec.  10,  Chapter  I,  Divi- 
sion VI,  National  Laws,  and  it  acquired  jurisdiction  of  the 
plaintiff  person. 

But  that  was  only  one  step  towards  the  object  to  be  attained. 
In  view  of  the  elaborate  code  adopted  by  the  order,  it  must  be 
assumed  that  the  methods  of  procedure  and  the  rules  of  evi- 
dence which  obtained  in  courts  of  justice  are  part  of  its  system. 
The  error  lies  in  the  nonobservance  of  these  rules  and  meth- 
ods of  procedure  which  the  law,  as  well,  it  is  believed,  of  the 
order,  as  that  of  the  country  has  ordained  for  the  ascertain- 
ment and  establishment  of  the  truth. 

It  is  not  necessary  to  decide  whether  the  national  judiciary 
could  direct  the  defendant  council  to  execute  the  order  of  ex- 
pulsion in  a  proceeding  to  and  in  which  the  council  was  not  a 
party. 

It  is  sufficient  to  decide  that  there  was  no  trial  of  the  plain- 
tiff and  accordingly  no  conviction  and  judgment  upon  which 
an  eviction  from  the  order  or  from  the  defendant  council  could 
lawfully  be  founded. 

There  is  another  view  point  which  the  case  presents.  The 
judges  say  that  ^^  the  manager  of  this  edition,  unless  he  makes 
disclaimer,  must  be  held  accountable  for,  and  be  adjudged  by, 
whatever  appeared  in  its  columns."  It  is  not  clear  whether  a 
disclaimer  was  intended  by  the  statement  of  the  plaintiff's  coun- 
sel at  the  time  of  the  hearing  before  the  national  judiciary 
that  "  his,"  the  plaintiff's,  "  connection  with  the  paper,  what- 
ever it  had  been,  had  ceased,"  and  it  is  probable  that  this  was 
a  matter  for  the  trial  tribunal  to  determine. 

But  the  proposition  as  stated,  in  the  absence  of  proof  relating 
to  his  duties  as  manager  of  the  periodical,  whose  published 
province  was  the  solicitation  of  subscriptions,  does  not  com- 
mend itself  as  sound,  especially  as  the  disfranchisement  of 
membership  was  of  that  which  the  courts  have  called  a  "  fran- 
chise "  and  "  property  rights."  The  facts  are  not  unlike  those 
found  in  Weiss  v.  Musical  Mutual  Protective  Union,  189  Pa. 
446-450  :  "  No  testimony  was  taken,  nor  was  there  any  effort 
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made  to  show  that  the  manifesto  was  circulated  by  plaintiffs, 
or  that  it  tended  to  disrupt  or  destroy  the  union,  or  cause  the 
withdrawal  of  members,  nor  indeed  was  there  anything  to  sus- 
tain the  charges  against  plaintiffs,  and  they  after  protesting  as 
before,  withdrew  fi*om  the  meeting:"  Evans  v.  Philadelphia 
Club,  50  Pa.  107. 

In  that  case  the  defendant  was  incorporated  under  the  laws 
of  Pennsylvania,  the  charter  of  which  "  contains  no  power  of 
expulsion."  In  this  case,  the  national  council  of  the  order 
became  a  body  corporate  under  the  act  of  1874,  and  its  supple- 
ments, and  at  a  convention  held  thereafter  adopted  a  consti- 
tution, which,  among  other  things,  provides  for,  and  vests  su- 
preme judicial  powers  in,  the  national  judiciary  and  the 
judges  thereof  and  enacted  laws  defining,  among  other  things, 
offenses  against  the  order,  which  constitution  and  laws  are 
"  for  the  government  of  the  Junior  Order  of  United  American 
Mechanics." 

The  corporation  is  founded  **  for  beneficial  or  protective  pur- 
poses to  its  members  from  funds  collected  therein  "  and  neither 
the  charters  nor  the  law  under  which  it  came  into  being  gives 
the  power  of  expulsion.  The  constitution  and  laws  adopted  by 
the  corporate  body,  however  orderly  and  complete  the  system 
of  legislative,  executive  and  judicial  powers  are,  in  contempla- 
tion of  law — ^by-laws — which  in  the  5th  section  of  the  Act  of 
April  29,  1874,  P.  L.  73,  ai*e  required  to  "prescribe  the  time 
and  place  of  meeting  of  the  corporation,  the  powers  and  duties 
of  its  officials,  and  such  other  matters  as  may  be  pertinent  and 
necessary  for  the  business  to  be  transacted  and  may  contain 
penalties  for  the  breach  thereof,  not  exceeding  twenty  dollars." 

Unless  the  constitution  and  laws  Iiave  higher  potency  than 
the  law  creating  the  corporation  there  may  be  force  in  the  plain- 
tiffs contention  that  it  is  restricted  to  the  penalty  prescribed 
by  the  creating  act.  Conceding,  however,  every  endeavor  and 
all  reasonable  latitude  on  the  part  of  the  tribunal  sitting,  to 
rightly  interpret  the  laws,  to  justly  discipline  offenders  and 
perpetuate  the  order  of  government  to  which  the  plaintiff  vol- 
untarily subjected  himself,  it  does  not  seem  fitting  to  say,  in 
the  absence  of  evidence  other  than  the  articles,  that  he  at- 
tempted to  bring  discredit  upon  the  order  or  disrepute  upon 
the  national  council  by  the  publication  and  circulation  of  the 
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periodicals,  and  thereby  publicly  attack  or  scandalize  the  na- 
tional council  or  the  national  judiciary,  or  the  members  of 
any  of  these  bodies.  The  verdict  and  judgment  are  not  con- 
clusive upon  a  judicial  tribunal  because  there  was  ilo  trial  had 
and  conducted  by  the  judges  sitting  as  the  national  judiciary 
according  to  the  law  of  the  land,  £tnd  not  according  to  the  law 
of  the  order  itself,  which  sanction  reprimand,  suspension 
or  expulsion  only  **  upon  trial  and  conviction,"  and  that 
must  mean  trial  and  conviction  according  to  the  law  of  the 
place,  territory  or  jurisdiction  wherein  it  had  its  origin  and 
has  existence. 

This  case  was  submitted  under  the  provisions  of  the  Act  of 
April  22, 1874,  P.  L.  109,  for  decision  by  agreement  in  writ- 
ing by  the  parties  to  the  suit,  in  which  trial  by  jury  was  waived 
and  it  is  ordered  that  judgment  be  entered  for  the  plaintiff  and 
that  a  peremptory  writ  of  mandamus  issue  and  the  costs  of  the 
proceeding  be  paid  by  the  defendant,  if  exceptions  be  not  filed 
as  provided  by  law  within  thirty  days  after  service  of  notice 
that  such  decision  has  been  made. 

Error  assiffned  was  the  judgment  of  the  court. 

W.  U.  JBenselj  with  him  A.  2).  Wilkin  and  Meade  2).  Det- 
weileVj  for  appellants. — The  national  council  has  the  inherent 
power  of  explusion  of  a  member  for  an  offense  against  his 
duties  as  a  corporator:  Weiss  v.  Musical  Mut  Protective 
Union,  189  Pa.  446. 

A  sufficient  trial  was  accorded  appellee  before  the  order's 
tribunal,  and  the  same  was  conclusive  upon  the  lower  court: 
Com.  V.  Union  League,  135  Pa.  301 ;  Com.  ex  rel.  Bryan  v. 
Pike  Beneficial  Society,  8  W.  &  S.  247 ;  Com.  v.  German 
Society,  15  Pa.  251 ;  Toram  v.  The  Howard  Beneficial  Asso- 
ciation, 4  Pa.  519 ;  Black  &  White  Smith's  Society  v.  Van- 
dyke, 2  Wh.  309 ;  Society  for  Visitation  of  Sick  v.  Common- 
wealth ex  rel.  Meyer,  52  Pa.  126 ;  Appeal  of  Aaron  Sperry 
et  al.,  116  Pa.  391. 

Frank  M.  Eastman^  for  appellee. — The  court  below  was 
justified  in  inquiring  into  the  circumstances  of  the  appellee's 
trial :  Com.  v.  German  Society,  16  Pa.  261. 
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The  appellee  did  not  have  a&ir  and  impartial  trial:  Schwere- 
ger  V.  Society,  13  Phila.  113 ;  Marion  Beneficial  Society  v.  Com., 
31  Pa.  82 ;  Society  v.  Com.  ex  rel.,  62  Pa.  125. 

The  national  council  has  no  power  to  provide  for  the  ex- 
pulsion of  members  from  the  order  for  violation  of  its  laws, 
except  for  the  common-law  causes,  viz.:  the  commission  of 
an  infamous  crime,  or  of  sonle  act  destructive  of  or  injurious 
to  the  order:  Mulroy  v.  Knights  of  Honor,  28  Mo.  App. 
463;  People  v.  Fire  Department  of  Detroit,  81  Michigan, 
458. 

In  Pennsylvania  the  rule  relative  to  expulsion  from  corpora- 
tions without  capital  stock  and  from  unincorporated  associations 
is  as  follows : 

1.  If  there  be  neither  by-law  nor  charter  provision  for  ex- 
pulsion, the  same  may  be  made  only  for  conviction  of  an  infa- 
mous crime,  or  for  an  act  injurious  to  or  destructive  of  the 
corporation  or  association :  Com.  v.  St.  Patrick's  Ben.  Soc,  2 
Binn.  441 ;  Evans  v.  Phila.  Club,  50  Pa.  107 ;  Weiss  et  al. 
V.  Musical  Mut  Protective  Union,  189  Pa.  446. 

2.  If  there  be  no  charter  provision,  the  courts  will  sustain 
reasonable  additional  causes  for  expulsion,  provided  for  by  by- 
laws, but  not  indefinite  or  trivial  ones :  Evans  v.  Phila.  Club,  50 
Pa.  107;  Leech  v.  Ilarris,  2  Brews.  571. 

Opinion  by  Orlady,  J.,  November  21, 1904 : 
The  plaintiff  was  a  member  of  the  Junior  Order  of  American 
Mechanics,  and  a  representative  from  thestsite  of  Pennsylvania 
in  the  national  council  of  the  organization  ;  chiirges  wei'e  pre- 
ferred against  him  before  the  national  judiciary,  the  highest 
judicial  tribunal  and  the  court  of  last  resort  within  the  order, 
and  after  a  trial  and  conviction  thereby  he  was  expelled  from 
membei'ship  in  Capital  City  Council,  the  defendant  He  pre- 
sented his  petition  to  the  court  of  common  pleas  of  Dauphin 
county  for  a  mandamus  upon  the  defendant  council  to  restore 
him  to  membership.  An  answer  was  filed,  and,  by  agreement 
of  counsel,  the  cause  was  heard  before  the  court  without  a 
jury ;  which  resulted  in  a  judgment  for  the  plaintiff  and  that 
a  peremptory  writ  of  mandamus  be  issued  to  restore  him  to 
membership,  etc.,  from  which  judgment  the  defendant  took  an 
appeal. 
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The  history  and  purposes  of  this  organization,  and  the  rela- 
tion of  the  several  subordinate  bodies  to  the  national  council 
are  succinctly  stated  by  Mr.  Justice  Bbown  in  Derry  Council 
Y.  State  Council,  197  Pa.  413.  From  the  record  it  appears  that 
the  contentions  in  the  order,  as  set  forth  in  the  decision  of  that 
case,  were  continued  and  this  plaintiff  was  actively  identified 
with  the  branch  or  division  called  "  Insurgents." 

While  twenty-three  assignments  of  error  are  presented  for 
consideration,  the  questions  involved  narrow  the  inquiry  to : 
(1)  The  court's  conclusion  of  law  that "  neither  the  charter  (of 
the  national  council)  nor  the  law  under  which  it  came  into 
being  gives  the  power  of  expulsion  "  to  the  tribunal  making 
the  decree  of  which  the  plaintiff  complains  (19th  assignment) ; 
and  (2)  the  court's  finding  of  fact  and  conclusion  of  law  that 
^'  there  was  no  examination  of  the  matter  of  fact  in  issue  and 
the  execution  had  upon  the  verdict  and  judgment  must  be  de- 
clared invalid  and  therefore  inoperative."  (16th  assignment.) 
To  these  propositions  counsel  on  both  sides  have  confined  their 
arguments. 

The  organization  of  which  the  appellant  is  a  subordinate  di- 
vision is  a  purely  beneficial  one,  and  is  conducted  not  for  profit 
and  without  capital  stock.  It  necessarily  possesses  the  in- 
herent power  to  expel  any  of  its  members  from  membership  for 
offenses  which  affect  the  life  and  integrity  of  the  organization 
by  becoming  insubordinate  to  the  supreme  authority  and  re- 
sisting the  enforcement  of  the  supreme  law,  if  the  exercise  of 
that  power  is  not  expressly  prohibited  by  statute  or  its  charter. 
It  is  conceded  by  the  appellee  that  it  has  the  right  of  expelling 
a  member  for  the  common-law  causes,  to  wit :  conviction  of  an 
infamous  crime,  or  for  an  act  injurious  to,  or  destructive  of  the 
organization  even  if  there  be  neither  by-law  nor  charter  provi- 
sion therefor.  It  is  manifest  that  the  charges  preferred  against 
this  plaintiff  and  those  identified  with  him,  if  clearly  proved, 
were  seditious  and  treasonable  attacks  against  the  order,  and  if 
not  promptly  repulsed  would  inevitably  result  in  its  dis- 
ruption. The  doctrine  is  as  old  as  St.  Mark's  announcement, 
'^  If  a  kingdom  be  divided  against  itself,  that  kingdom  cannot 
stand,"  The  complaint  charged  that  the  plaintiff,  and  the 
others,  identified  with  him  neglected  and  refused  to  obey  the 
supreme  law  of  the  order;  urged  secession  of  members;  at- 
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tempted  to  bring  discredit  upon  the  order  and  to  bring  the  na- 
tional council  into  disrepute;  attempted  nullification  of  the 
authority  of  the  national  council;  and  encouraged  insubordina- 
tion and  rebellion  among  members.  The  exhibits  and  specifica- 
tions attached  to  the  bill  of  complaint,  if  sustained  by  evidence, 
place  the  ofiEense  charged  clearly  within  the  provisions  of  the 
National  Laws,  Division  VI,  chap.  1,  sec.  N.  3  :  "  Any  mem- 
ber of  the  order  .  •  •  •  who  shall  publicly  attack  or  scandalize 
the  National  Council,  the  National  Judiciary,  a  state  council 
or  a  state  judiciary  or  any  council  or  the  members  of  any  of 
tiiese  bodies  shall  be  guilty  of  an  offense  against  the  order,  and 
upon  trial  and  conviction  may  be  reprimanded,  suspended  in- 
definitely, or  be  expelled  from  the  order."  Organizations  of 
this  character  cannot  serve  the  purpose  of  their  creation  unless 
there  is  a  strict  disciplinary  authority  in  the  department  having 
ultimate  power  to  hear  and  decide  all  controversies  between 
members  and  the  grand  or  the  subordinate  bodies.  The  deci- 
sion of  such  courts  of  last  resort  must  be  accepted  and  obeyed 
as  representing  what  is  best  for  the  organization.  In  inter- 
preting the  rules  and  regulations  prescribed  by  tiieir  laws,  the 
civil  courts  are  always  inclined  to  sustain  them,  and  mere  in- 
formality in  the  proceedings  for  removal  will  not  justify  inter- 
ference by  mandamus  when  it  is  evident  that  there  are  just 
grounds  for  expulsion  and  that  the  accused  has  been  acting  in 
hostility  to  the  organization:  High  on  Extraordinary  Reme- 
dies, sec.  801 ;  Com  v.  Union  League,  135  Pa.  801.  When 
this  appellee  became  a  member  of  the  order  he  was  bound  in 
duty  as  well  as  in  honor  to  give  allegiance  to  its  constitu- 
tion and  by-laws.  His  trial  and  conviction  was  by  a  tribunal 
of  his  own  choice  and  if  lawfully  conducted  concludes  him : 
Sperry's  Appeal,  116  Pa.  391.  It  follows  that  the  charge, 
if  sustained,  furnished  ample  reason  for  the  order  of  expul- 
sion. 

Nor  is  his  position  any  better  on  the  other  phase  of  his  case. 
He  recognized  the  right  of  the  national  judiciary  to  conduct  the 
trial.  He  made  answer  to  the  complaint,  selected  counsel  to 
represent  him,  and  appeared  at  the  time  and  place  set  for  the 
hearing.  He  knew  that  the  cause  was  the  next  on  the  list  for 
hearing  and  that  it  might  be  called  at  any  moment.  After 
knowing  that  his  application  for  a  continuance  was  refused 
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he  acted  with  a  view  to  his  personal  convenience  alone  in 
leaving  the  court.  He  should  not  be  heai*d  in  objecting  to  the  de- 
gree of  proof  adduced  or  to  the  formality  of  the  trial  he  evaded 
when  he  could  have  made  it  explicit  by  remaining  and  making 
his  defense.  After  the  decision  was  rendered  against  him,  he 
did  not  make  an  application  for  a  rehearing  of  the  case  which 
he  could  have  secured  upon  making  a  satisfactory  showing  to 
the  national  judiciary  within  thirty  days  of  the  rendering  of 
the  judgment  against  him.  He  not  only  did  not  avail  himself 
of  this  privilege  under  Division  HI,  chap.  3,  sec.  1,  of  the 
National  Laws,  but  waited  nearly  a  year  before  he  presented 
his  petition  for  mandamus. 

Trials  of  such  a  character  need  not  be  conducted  with  ab- 
solute technical  accuracy.  It  is  sufficient  if  the  proceedings 
are  regular  and  conducted  in  good  faith ;  the  accused  has  been 
accorded  a  full  and  fair  hearing  and  a  proper  finding  and  judg- 
ment has  been  entered  on  the  facts :  Com.  v.  Union  League, 
135  Pa.  301 ;  Beach  on  Priv.  Corps.,  sec.  91 ;  Niblack  Benefit 
Soc.,  sees.  36,  37,  38,  89 ;  McAlees  v.  Supreme  Sitting,  Order 
of  the  Iron  Hall,  13  Atl.  Repr.  755.  The  courts  will  entertain 
jurisdiction  to  restore  a  member  by  mandamus  where  the  cause 
is  insufficient  or  the  proceedings  irregular ;  but,  they  will  not 
inquire  into  the  merits  of  what  has  passed  in  a  regular  course 
of  proceeding:  Com.  v.  German  Society,  15  Pa.  251 ;  Sperry's 
Appeal,  116  Pa.  391.  On  the  conceded  facts  the  appellee  has 
not  been  denied  any  right.  He  had  at  least  an  opportunity  for 
a  full  trial  on  the  merits  of  his  case  and  waived  it  by  volunta- 
lily  absenting  himself  therefrom;  the  hearing  was  fairly  con- 
ducted, was  regular  under  the  rules  of  the  order,  and  the  result 
reached  was  amply  justified  by  the  admitted  facts.  Though 
the  hour  at  which  the  court  heard  his  case  was  inconvenient 
for  him  it  was  doubtless  as  much  so  for  the  tribunal  convened 
for  that  purpose  and  was  not  so  unfair  to  him  as  to  vitiate  its 
findings.  Although  he  had  full  knowledge  of  the  gravity  of 
the  charge  against  him  he  persisted  in  defiant  opposition  to  the 
established  authorities,  and  must  have  known  that  the  result 
of  his  contention  would  be  to  disrupt  the  organization  as  it 
then  existed.  He  again  waived  his  right  to  a  retrial  and  he 
must  be  held  precluded  by  the  findings  and  decree  of  the  court 
to  which  he  was  bound  by  the  by-laws  of  the  order  to  submit 
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his  conduct  and  which  he  recognized  as  having  jurisdiction 
over  him  and  the  subject-matter  being  investigated. 
The  judgment  of  the  court  below  is  reversed. 


Russell  V.  Westmoreland  County,  Appellant. 

Negligence — County  bridge — Defect  in  bridge — Fright  of  horse — Sudden 
danger — Proximate  cause^Contributory  negligence. 

Where  a  person  without  fault  on  his  part  finds  himself  suddenly  in  a  posi- 
tion of  danger,  he  is  not  held  to  the  use  of  the  best  judgment,  but  only  to 
good  faith  and  reasonable  prudence. 

In  determining  what  is  proximate  cause  the  true  rule  is  that  the  injury 
must  be  the  natural  and  probable  consequence  of  the  negligence,  such  a 
consequence  as,  under  the  circumstances  of  the  case,  might  or  ought  to 
have  been  foreseen  by  the  wrongdoer  as  likely  to  flow  from  his  act. 

The  action  of  an  ordinarily  safe  and  tractable  horse  suddenly  becoming 
frightened  at  the  very  place  where  a  highway  is  negligently  left  in  a  dan- 
gerous condition  and  backing  over  the  unguarded  precipice,  is  not  always 
to  be  regarded  as  one  of  those  extraordinary  occurrences  which  the  pub- 
lic authorities  cannot  reasonably  be  expected  to  foresee  and  provide 
against. 

The  duty  of  a  municipality,  whether  township,  borough,  city  or  county, 
having  control  of  the  highways  is  to  keep  them  reasonably  safe  for  ordi- 
nary travel  by  the  ordinary  horse.  It  is  under  no  obligation  to  provide  for 
everything  that  **  may  "  happen  upon  them,  but  only  for  such  things  as 
ordinarily  exist,  or  such  as  may  be  reasonably  expected  to  occur. 

An  elderly  woman  driving  a  single  horse  and  buggy  ascended  the  ap- 
proach of  a  county  bridge  on  the  left-hand  side  of  the  road,  that  being 
the  commonly  traveled  and  best  part  of  the  road.  When  she  reached  a 
point  part  way  up  the  approach,  and  where  there  was  no  guard  wall  on  the 
side,  she  stopped  the  horse  to  permit  a  team  which  suddenly  came  into 
view  to  pass.  As  the  team  came  opposite  them  the  horse  became  frightened 
and  backed  the  buggy  over  the  wing  wall,  resulting  in  serious  injuries  to 
its  occupants.  The  plaintiff  testified  that  "from  the  time  we  stopped  our 
buggy  and  saw  the  wagon  and  until  we  actually  fell  over  the  wall  we  had 
no  time  to  do  anything;  we  might  of  jumped  out  and  saved  ourselves  but 
we  had  no  time  to  do  it,  it  happened  so  quick;  there  were  no  guard  rails 
at  the  side  to  keep  people  from  going  over  the  side/'  Held,  that  the  case 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  against  the 
county  should  be  sustained. 

While  under  the  local  laws,  Westmoreland  county  may  not  be  liable  for 
an  accident  due  to  a  defect  in  a  bridge  caused  by  lack  of  repairs,  of  which 
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defect  it  had  no  notice,  it  is  liable  where  the  accident  is  due  to  defects  in 
the  original  structure. 

Argued  April  20, 1904.  Appeal,  No.  118,  April  T.,  1904, 
by  defendant  from  judgment  of  C.  P.-  Westmoreland  Co., 
May  T.,  1902,  No.  500,  on  verdict  for  plaintiff  in  case  of  Mary 
Russell  V.  Westmoreland  Co.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Porter,  Morrison  and  Henderson,  J  J.    A  fBrmed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Doty,  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $392.72.  Defendant 
appealed. 

Error  assigned^  among  others,  was  in  giving  binding  in- 
structions for  defendant. 

Denna  C.  Ogden^  for  appellant,  cited :  Heister  v.  Fawn  Twp., 
189  Pa.  253 ;  Pittsburg  Southern  Ry.  Co.  v.  Taylor,  104  Pa. 
306 ;  Chartiers  Twp.  v.  Phillips,  122  Pa.  601 ;  Davison  v. 
Wilkes-Barre,  etc.,  Traction  Co.,  10  Pa.  Superior  Ct.  442; 
Habecker  v.  Lancaster  Twp.,  9  Pa.  Superior  Ct.  553  ;  Card  v. 
Columbia  Twp.,  191  Pa.  254 ;  Eby  v.  Lebanon  County,  166 
Pa.  632. 

V.  K  Williams,  with  him  W.  T.  Cline,  A.  M.  Sloan  and  W. 
F,  Wegley,  for  appellee,  cited :  Francis  v.  Franklin  Twp.,  179 
Pa.  195 ;  Hookey  v.  Oakdale  Borough,  5  Pa.  Superior  Ct.  404 ; 
Baker  v.  North  East  Boro.,  151  Pa.  234 ;  Wilson  v.  O'Hara 
Twp.,  14  Pa.  Superior  Ct.  258;  Cage  v.  Franklin  Twp.,  8 
Ph.  Superior  Ct.  89 ;  Bittmg  v.  Maxatawny  Twp.,  177  Pa. 
213 ;  Gates  v.  Penna.  R.  R.  Co.,  150  Pa.  50  ;  Dutton  v.  Lans- 
downe  Borough,  198  Pa.  563;  Brookville  Boro.  v.  Arthurs, 
130  Pa.  501;  Dalton  v.  Upper  Tyrone  Twp.,  137  Pa,  18; 
Newlin  Twp.  v.  Davis,  77  Pa.  317 :  Rahenkamp  v.  Traction 
Co.,  14  Pa.  Superior  Ct.  635  ;  Penn  Township  v.  Perry  County, 
78  Pa.  457 ;  Com.  v.  Loomis,  128  Pa.  174 ;  Westfield  Boro.  v. 
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Tioga  County,  150  Pa.  152  ;  Boone  v.  East  Norwegian  Twp., 
192  Pa.  206  ;  Yoders  v.  Amwell  Twp.,  172  Pa.  447. 

Opiniok  by  Riob,  p.  J.,  November  21, 1904: 
In  1845  the  county  erected  a  wooden  bridge  across  Loyal- 
hanna  creek,  and  in  1889  replaced  it  with  an  iron  bridge  upon 
the  same  abutments.  These,  however,  were  raised  about  a 
foot,  and  this  necessitated  filling  in  the  roadbed  constituting 
the  ascending  approach  to  the  bridge  to  within  from  three  to 
seven  inches  of  the  top  of  the  wing  wall  in  question.  This 
wall  was  perpendicular,  and  at  the  point  of  the  accident  was 
in  the  neighborhood  of  sixteen  feet  in  height.  The  plaintiff,  a 
woman  about  sixty-nine  years  of  age,  and  Mrs.  Garris  were 
driving  a  single  horse  and  buggy  along  the  highway  which 
when  it  reaches  the  approach  to  the  bridge,  turns  to  the  left. 
When  they  got  part  way  up  the  approach  they  saw  for  the  first 
time  a  team  and  driver  coming  across  the  bridge  from  the  other 
direction.  They  testified  that  their  failure  to  see  the  team  be- 
fore they  made  the  turn  and  started  to  drive  up  the  approach, 
was  due  to  the  fact  that  their  view  was  obstructed  by  trees  and 
vines.  As  to  the  obstruction  of  the  view  of  one  approaching 
the  bridge  in  this  direction,  there  was  the  corroborative  testi- 
mony of  other  witnesses.  The  approach  not  being  wide  enough 
for  tliem  to  pass,  the  plaintiff  and  her  companion  stopped  on 
the  left  side  of  the  approach  about  twelve  feet  from  the  open- 
ing of  the  bridge,  leaving  a  space  on  their  right  for  the  team 
to  pass  them.  When  the  team  came  opposite  them,  being 
quite  close,  their  horse  became  frightened,  evidently  fearing 
that  the  team  would  run  into  them,  and  backed  them  over  the 
wing  wall,  and  all  were  cast  into  the  stream  below.  Tliis,  sub- 
stantially, is  the  version  given  by  the  plaintiff  and  her  wit- 
nesses of  the  accident.  The  defendant's  witnesses  gave  a 
somewhat  different  version,  but  as  the  assignments  of  error  all 
go  to  the  refusal  of  the  court  to  give  binding  instructions  for 
the  defendant,  we  need  not  refer  to  the  conflicts  of  evidence. 
They  have  been  decided  by  the  jury  under  adequate  and  im- 
partial instructions  of  which  no  complaint  is  made ;  therefore 
we  have  no  concern  whatever  with  the  disputed  questions  of 
fact. 

1.  It  is  contended  that  the  plaintiff  and  her  companion  were 
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guilty  of  contributory  negligence  because  they  voluntarily  and 
unnecessarily  took  a  position  of  obvious  danger  on  the  wrong 
side  of  the  road.  With  regard  to  this  contention,  it  is  to  be 
observed,  that  under  their  testimony  they  were  driving  in  the 
commonly  traveled  part  of  the  way  and  upon  the  left  side  be- 
cause that  was  the  best  part  of  the  road.  John  Martin,  who 
superintended  the  work  for  the  contractor  who  built  the  bridge, 
testified  upon  this  point  as  follows :  "  Q.  Were  there  any  ob- 
structions or  washouts  on  that  road?  A.  Not  on  that  side; 
there  is  on  the  right-hand  side;  ....  sort  of  ditch  comes  down 
towards  the  by-road.  The  foot  of  the  fill  made  it  a  little 
steeper  at  that  side  that  people  naturally  kept  to  the  level  side 
and  do  to  this  day.  Q.  Would  one  be  close  to  the  wing  wall? 
A.  Close  to  the  wing  wall  the  side  they  went  over.  The 
wing  wall  on  the  other  side  remains  the  same  as  it  was  and  is 
to-day  only  six  inches  above  the  roadbed."  It  is  to  be  observed 
further  tliat  according  to  their  testimony,  they  did  not  leave  a 
place  of  safety  and  take  this  position  after  they  saw  or  ought 
to  have  seen  the  team  on  the  bridge,  but  that  they  simply 
stopped  and  waited  for  the  team  to  pass.  They  were  so  close 
to  the  bridge  that  it  is  questionable,  to  say  the  least,  whether 
it  would  have  been  prudent  for  them  to  proceed  further  or  at- 
tempt to  turn  around  ;  and,  owing  to  the  insufficient  barrier  on 
the  other  side  of  the  road,  it  is  not  clear  that  they  would  have 
been  safer  if  they  had  attempted  to  drive  over  to  that  side  after 
the  team  came  in  sight.  It  is  suggested  that  the  plaintiff,  who 
was  not  driving,  ought  to  have  got  out  and  held  the  horse  by  the 
head  until  the  team  had  passed ;  but  it  is  to  be  borne  in  mind 
that  she  was  an  aged  woman,  inferably  not  able  to  move  quickly, 
and  that  there  was  but  little  time  for  deliberation.  Upon 
this  point  she  testified  that  ^^  from  the  time  we  stopped  our 
buggy  and  saw  the  wagon  and  until  we  actually  fell  over  the 
wall  we  had  no  time  to  do  anything ;  we  might  of  jumped  out 
and  saved  ourselves  but  we  had  no  time  to  do  it  it  happened 
so  quick ;  there  were  no  guard  rails  at  the  side  to  keep  people 
from  going  over  the  side."  This  testimony  plainly  distin- 
guishes the  case  from  Heister  v.  Fawn  Township,  189  Pa. 
253,  not  only  as  that  case  is  originally  reported  but  as  it  is  ex- 
plained in  Davis  v.  Snyder  Township,  196  Pa.  273.  Where  a 
person  without  fault  on  his  part  finds  himself  in  a  position  of 
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danger,  he  is  not  held  to  the  use  of  the  best  judgment  but 
only  to  good  faith  and  reasonable  prudence :  Malone  v.  Pitts- 
burg &  Lake  Erie  R.  R.  Co.,  152  Pa.  890.  The  rule  upon  this 
subject  was  thus  stated,  and  the  authorities  supporting  it  cited, 
by  our  Brother  Orlady  in  Shaughnessy  v.  Consolidated  Trac- 
tion Co.,  17  Pa.  Superior  Ct.  588 :  "If  a  man  has  got  himself, 
without  negligence,  into  a  position  of  danger,  he  is  not  respon- 
sible if  he  makes  a  mistake  of  judgment  in  getting  out:  Penna. 
R.  R.  Co.  V.  Werner,  89  Pa.  59 ;  Baker  v.  North  East  Borough, 
151  Pa.  284.  One  who,  in  a  sudden  emergency,  acts  accord- 
ing to  his  best  judgment,  or  who,  because  of  want  of  time  in 
which  to  form  a  judgment,  fails  to  act  in  the  most  judicious 
manner,  is  not  chargeable  with  negligence  :  Brown  v.  French, 
104  Pa.  604  ;  Hookey  v.  Oakdale  Borough,  5  Pa.  Superior  Ct. 
404;  Conyngham  v.  Erie  Electric  Motor  Co.,  15  Pa.  Superior 
Ct.  573.  Such  an  act  is  not  to  be  judged  by  the  rules  which  are 
applicable  ordinarily  to  acts  done  in  cold  blood,  with  time  and 
opportunity  for  the  party  to  consider  the  consequences  and  the 
methods  of  the  act  he  is  about  to  commit :  Donahue  v.  Kelly, 
181  Pa.  93."  See  also  Bard  v.  Phila.  &  Reading  Railway  Co., 
199  Pa.  94.  There  was  wan-ant  in  the  testimony  adduced  by 
the  plaintiff  for  the  application  of  these  principles,  and  tlierefore 
the  court  committed  no  error  in  submitting  the  question  of  con- 
tributory negligence  to  the  jury. 

2.  It  is  further  contended  that  the  fright  of  the  horse,  not 
the  absence  of  a  guard  rail  or  other  suflScient  bamer,  was  the 
proximate  cause  of  the  injury.  In  determining  what  is  proxi- 
mate cause,  the  true  rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence,  such  a  consequence 
as,  under  the  circumstances  of  the  case,  might  or  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to  flow  from  his  act : 
Hoag  V.  Lake  Shore,  etc.,  R.  R.  Co.,  85  Pa.  293.  WhUst  the 
rule  upon  the  subject  is  well  settled,  the  diflSculty  has  been  in 
the  application  of  it  to  the  facts  of  the  innumerable  cases  that 
have  arisen.  It  is  true  there  are  cases  in  which  it  has  been 
held  to  have  been  the  duty  of  the  court  to  declare  as  matter  of 
law  that  the  negligent  omission  to  provide  a  guard  rail  at  a 
point  like  tliat  in  question,  although  concurring  with  the  fright 
of  the  horse,  was  not  the  proximate  cause  of  the  accident. 
Many  of  the  cases  of  this  class  are  collected  in  Card  v.  Colum- 
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bia  Township,  191  Pa.  254.  For  the  most  part  they  were 
decided  upon  the  ground  that  it  appeared  in  the  presentation 
of  the  plaintiff's  own  case  that  the  accident  was  produced  by 
an  intervening  or  independent  or  unrelated  cause,  the  hap- 
pening of  which  the  defendant  could  not  reasonably  be  expected 
to  foresee  and  provide  against,  as  for  example  the  breaking  of 
traces,  Willis  v.  Armstrong  Co.,  188  Pa.  184 ;  Card  v.  Columbia 
Township,  191  Pa.  254 ;  the  giving  way  of  hold-back  straps,  Ha- 
becker  v.  Lancaster  Township,  9  Pa.  Superior  Ct  553 ;  the  chok- 
ing of  the  horse  by  a  too  small  collar,  Chartiers  Twp.  v.  Phillips, 
122  Pa.  601 ;  or  his  fright  from  an  extraordinary  cause  at  a 
point  distant  from  the  place  of  the  accident,  Schaeffer  v.  Jack- 
son Township,  150  Pa.  145.  None  of  these  cases,  however, 
goes  to  the  extent  of  deciding  as  an  abstract  proposition  of  law, 
to  be  applied  without  regard  to  the  circumstances,  that  the 
action  of  an  ordinarily  safe  and  tractable  horse  suddenly  be- 
coming frightened  at  the  very  place  where  the  highway  is 
negligently  left  in  a  dangerous  condition  and  backing  over  the 
unguarded  precipice,  is  always  to  be  regarded  as  one  of  those 
extraordinary  occurrences  which  the  public  authorities  cannot 
reasonably  be  expected  to  foresee  and  provide  against.  On 
the  contrary,  in  Herr  v.  City  of  Lebanon,  149  Pa.  222,  which 
belongs  to  this  class  of  cases  and  fairly  illustrates  the  practical 
distinction  between  them  and  the  case  at  bar,  Mr.  Justice 
Williams,  speaking  for  the  court,  said :  "  If,  therefore,  in  the 
ordinary  use  of  the  street  one  had  been  crowded  over  the  bank 
by  the  volume  of  travel,  by  the  sudden  shying  of  his  horse,  or 
by  reason  of  an  accumulation  of  ice  upon  the  roadbed,  the 
absence  of  the  barrier  might  justify  a  recovery  if  the  plaintiff 
was  not  guilty  of  contributory  negligence,  and  so  in  part  the 
author  of  his  own  misfortune.  Such  accidents  may  be  said  to 
be  a  probable  i*esult  of  the  neglect  complained  of.  If  so,  the 
city  was  bound  to  anticipate  and  provide  against  them,  and  its 
failure  to  do  so  was  negligence."  The  duty  of  a  municipality, 
whether  township,  borough,  city  or  county,  having  control  of 
the  highways,  is  to  keep  them  reasonably  safe  for  ordinary 
travel  by  the  ordinary  horse.  It  is  under  no  obligation  to  pro- 
vide for  everything  that  "  may  "  happen  upon  them,  but  only 
for  such  things  as  ordinarily  exist  or  such  as  may  be  reasonably 
expected  to  occur :  2  Dillon  on  Mun.  Corp.  sec.  1015 ;  Cage  v. 
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Franklin  Township,  11  Pa.  Superior  Ct.  533.  Under  the  facts 
of  this  case,  as  testified  to  by  the  plaintiff  and  her  witnesses, 
the  court  wi^  fully  justified  by  closely  analogous  precedents 
and  the  reasoning  upon  which  they  are  based,  in  refusing  to 
charge  that  the  absence  of  proper  guards  at  the  point  where 
the  plaintiff's  horse  became  frightened,  was  not  the  proximate 
cause  of  the  accident :  Yoders  v.  Amwell  Township,  172  Pa. 
447 ;  Bitting  v.  Maxatawny  Township,  177  Pa.  213, 180  Pa. 
867;  Boone  v.  Township  of  East  Norwegian,  192  Pa.  206; 
Davis  V.  Snyder  Township,  196  Pa.  273 ;  Closser  v.  Washing- 
ton Township,  11  Pa.  Superior  Ct.  112;  Wilson  v.  O'Hara  Town- 
ship, 14  Pa.  Superior  Ct.  258 ;  Maus  v.  Mahoning  Township,  24 
Pa.  Superior  Ct.  624 ;  Curry  v.  Luzerne  Borough,  24  Pa.  Su- 
perior Ct.  514. 

3.  The  defendant's  remaining  proposition  is  that,  under  the 
Act  of  April  9, 1872,  P.  L.  1011,  the  county  was  not  responsi- 
ble for  the  condition  of  the  approach  to  the  bridge,  because  the 
supervisors  of  Loyalhanna  township  had  not  notified  them 
thereof.  The  title  of  the  act  is  **  To  require  the  county  com- 
missioners of  Westmoreland  county  to  repair  county  bridges 
on  due  notice  from  the  supervisors  of  any  township  in  which  a 
county  bridge  is-  or  may  be  erected."  The  act  relates  only  to 
repairs,  and  we  think  the  learned  trial  judge  has  quite  clearly 
shown,  in  his  opinion  overruling  the  motion  for  a  new  trial, 
that  the  defects  complained  of  were  not  occasioned*  by  use, 
decay,  injury,  dilapidation  or  partial  destruction,  but  existed 
in  the  original  structure  as  it  was  left  by  the  county  in  1899 
when  it  reconstructed  the  bridge.  And  this  conclusion  is  sup- 
ported by  the  testimony  of  John  Martin  who  superintended  the 
work  for  the  contractor.  Being  asked  how  were  those  wing 
walls  in  elevation  with  respect  to  the  level  of  the  road  when 
the  bridge  \yas  finished,  he  answered :  ^'  The  old  roadbed  was 
about  eighteen  inches  below  the  top  of  the  wing  wall,  and  to 
make  the  approach  to  the  new  bridge  level  it  had  to  be  filled 
one  foot,  leaving  it  six  inches  practically  about,  is  the  wing 
wall  above  the  roadbed.  Q.  At  that  time  were  there  any  guard 
rails  or  other  protection  than  those  six  inches  of  wing  wall  ? 
A.  That  was  all;  simply  the  coping  above  the  fill."  In 
Rigony  v.  Schuylkill  County,  103  Pa.  382,  where  the  duty  of 
the  county  to  repair  county  bridges  within  the  limits  of  a  bor- 
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ough  was  conditioned,  by  a  special  act  of  assembly,  upon  the 
determination  of  the  borough  auditors  and  notice  by  them  to 
the  county  commissioners,  that  the  cost  would  exceed  S20.00, 
it  was  held  that  both  prerequisites  must  concur  before  tlie 
county  can  be  held  liable  for  an  accident  due  to  want  of 
repairs  in  a  bridge.  **  If,  however,"  (quoting  from  the  syllap 
bus)  "there  were  obvious  defects  in  the  original  structure, 
which  the  county  negligently  permitted  to  exist,  the  county 
will  be  liable  for  damages  occurring  by  reason  of  such  orig- 
inal defects." 
Judgment  affirmed. 


Standard  Underground  Cable  Company  v.  Johnstown 
Telephone  Company. 

Practice,  C.  P,— Rules  of  cauH—Acts  of  June  16,  1836,  sec.  21,  P.  L.  784 
and  May  25  1887,  sec,  6,  P.  L.  271. 

Under  the  Act  of  June  16,  1836,  P.  L.,  784  sec.  21,  and  the  Act  of  May 
25,  1887,  sec.  6,  P.  L.,  271,  which  provides  as  to  the  action  of  assumpsit  that, 
unless  the  defendant  shall  file  a  sufficient  affidavit  of  defense  within  fifteen 
days  after  notice  that  a  statement  has  been  filed,  the  plaintiff  may  move  for 
judgment  for  want  thereof,  the  court  of  common  pleas  may  make  a  rule 
providing  that  "  the  notice  shall  consist  of  a  copy  of  the  statement  with  the 
certificate  of  the  attorney  for  plaintiff  that  it  is  true  copy  and  shall  give 
the  date  of  the  filing  thereof.'* 

Argued  May  8, 1904.  Appeal,  No.  137,  April  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.  Cambria  Co.,  June  T.,  1903,  No. 
363,  discharging  rule  for  judgment  for  want  of  an  affidavit  of 
defense  in  case  of  Standard  Underground  Cable  Company  v. 
Johnstown  Telephone  Company.  Before  Rice,  P.  J.,  Beaveb, 
Orlady,  Smith,  Pobtee,  Mobbison  and  Hendebsok,  JJ. 
Affirmed. 

Rule  for  judgment  for  want  of  an  affidavit  of  defense. 

From  the  I'ecord  it  appeared  that  on  May  12, 1903,  suit  was 
begun  and  plaintiff's  statement  filed.  On  June  27, 1903,  writ- 
ten notice  was  given  to  defendant's  counsel  that  the  statement 
had  been  filed  on  May  12.     No  copy  of  the  statement  was 
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served  on  defendant  or  his  counseL  On  July  14, 1902,  a  rule 
was  taken  for  judgment  for  want  of  an  affidavit  of  defense. 

The  following  rule  of  court  was  adopted  in  1895 : 

^^  82.  In  an  action  of  assumpsit,  in  all  cases  requiring  an  af- 
fidavit of  defense  by  these  rules,  the  plaintiff  shall  be  entitled 
to  take  judgment  after  the  return  day  of  the  writ  for  want  of 
an  affidavit  of  defense,  if  the  defendant  has  been  served  with  a 
copy  of  the  statement  at  least  fifteen  days  before  the  return 
day ;  or,  if  a  copy  of  the  statement  has  not  been  so  served, 
then  judgment  may  be  taken  in  absence  of  the  affidavit,  after 
fifteen  days'  notice  to  the  defendant  or  his  attorney  of  record 
that  the  statement  is  filed ;  which  notice  shall  consist  of  a  copy 
of  the  statement,  with  certificate  of  the  attorney  for  plaintiff 
that  it  is  a  true  copy,  and  shall  give  the  date  of  the  filing 
thereof. 

^^  Judgment  under  this  rule  shall  be  taken  after  the  return 
day  of  the  writ,  on  motion  entered  in  the  rule  book,  or  on 
precipe  to  the  prothonotary  at  any  time  after  the  defendant  is 
in  default  in  filing  an  affidavit  of  defense." 

The  court  discharged  the  rule  for  judgment. 

Error  assigned  was  the  order  of  the  court. 

ff.  W.  Storey^  with  him  Dalzellj  Scott  f  Gordon^  for  appel- 
lant— Where  a  rule  of  court  is  inconsistent  with  an  act  of  as- 
sembly the  rule  must  fall.  It  is  an  absolute  nullity :  Palethorp 
V.  Palethorp,  184  Pa.  585 ;  Traction  Co.  v.  R.  R.  Co.,  180  Pa. 
482.  The  rule  must  not  controverse  the  law  of  the  land  :  Du- 
Bois  V.  Turner,  4  Yeates,  361 ;  Barry  v.  Randolph,  8  Binn. 
277 ;  Vanatta  v.  Anderson,  8  Binn.  417 ;  Boas  v.  Nagle,  8  S.  & 
R.  250 ;  Snyder  v.  Bauchman,  8  S.  &  R.  886. 

"  A  court  cannot  pass  a  rule  which  takes  away  from  a  party 
to  an  action  a  right  positively  secured  by  law :  "  Main  v.  Lynch, 
54  Md.  658. 

"  The  court  cannot,  by  a  rule  of  practice,  alter  the  laws  :  " 
Hinchly  v.  Machine,  15  N.  J.  Law  476. 

"  A  rule  of  court  is  void  so  far  as  it  operates  to  deprive  a 
party  of  a  statutory  right: "  People  v.  McCellan,  81  Cal.  101. 

"  Where  a  statute  gives  a  positive  rule  of  practice,  courts 
cannot  exercise  any  discretion  in  the  matter:"  Stevens  v. 
Ross,  1  Cal.  894. 
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"  A  court  cannot  adopt  any  rule  of  practice  the  effect  of 
which  is  to  render  nugatory  a  rule  of  law,  the  benefit  of  which 
either  party  has  a  right  to  claim :  "  Kennedy  v.  Cunningham, 
59  Ky.  538. 

In  Marlin  v.  Waters,  127  Pa.  177,  Mr.  Justice  Mitcetell 
says :  "  If,  however,  he  chooses  to  wait  till  the  defendant  is  in 
court,  as  required  to  be  on  the  return  day,  then  the  plaintiff 
need  only  file  his  statement  and  give  notice." 

The  Practice  Act  of  May  25, 1887,  P.  L.  271,  was  intended 
to  promote  uniformity  in  practice  throughout  the  state,  and 
the  rules  of  court  in  conflict  with  its  provisions  are  abrogated 
and  rendered  null  and  void  by  it :  Blake  v.  Penna.  R.  R.  Co., 
12  Pa.  Dist.  Rep.  661. 

W.  Horace  Rose^  with  him  Forest  ^  Percy  AUen  Bose^  for  ap- 
pellee, cited :  Coon  v.  Catten,  3  Kulp,  37  ;  Russell  v.  Archer, 
76  Pa.  473 ;  Flisher  v.  Allen,  141  Pa.  525 ;  Barry  v.  Randolph, 
3  Binney,  277. 

Opinion  by  Rice,  P.  J.,  November  21, 1904  : 
The  last  clause  of  the  sixth  section  of  the  procedure  act  of 
1887,  provides  as  to  the  action  of  assumpsit  that,  unless  the 
defendant  shall  file  a  suflBcient  aflSdavit  of  defense  within  fif- 
teen days  after  notice  that  the  statement  has  been  filed,  the 
plaintiff  may  move  for  a  judgment  for  want  thereof.  The 
rule  of  court  provides  that  "  the  notice  shall  consist  of  a  copy 
of  the  statement,  with  certificate  of  the  attorney  for  plaintiff 
that  it  is  a  true  copy,  and  shall  give  the  date  of  the  filing 
thereof."  The  only  question  arising  upon  this  appeal  is 
whether  the  court  had  power  to  make  the  rule. 

Section  21  of  the  Act  of  June  16,  1836,  P.  L.  784,  reads  as 
follows :  "  Each  of  the  said  courts  shall  have  full  power  and 
authority  to  establish  such  rules  for  regulating  the  pmctice 
thereof  respectively,  and  for  expediting  the  determination  of 
suits,  causes  and  proceedings  therein,  as  in  their  discretion 
they  shall  judge  necessary  or  proper :  Provided  that  such  rules 
shall  not  be  inconsistent  with  the  constitution  and  laws  of  this 
commonwealth."  This  was  simply  declaratory  of  the  power 
formerly  held  to  be  inherent  in  all  courts  of  record.  "  In  mat- 
ters which  fall  within  their  jurisdiction,"  said  Chief  Justice 
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TiLGHMAK,  '*  the  power  of  the  court  of  common  pleas  is  as 
full  as  the  power  of  this  court.  It  is  remarkable  that  many 
regulations  of  practice,  with  respect  to  bail,  dilatory  pleas,  etc., 
which  were  introduced  into  England  by  statute  have  been  the 
objects  of  rules  of  court  in  this  country.  They  have  been  gen- 
erally acquiesced  in.  Should  any  of  them  be  found  inconven- 
ient, it  is  in  the  power  of  the  legislature  to  annul  them.  But 
it  will  rarely  happen  that  a  court  should  persist  in  keeping  a 
rule  in  force,  after  experience  of  its  ill  effects."  The  rule  in 
question  was  adopted  upon  the  recommendation  of  the  bar  of 
the  county,  and  has  been  in  force  for  nearly  nine  years.  It 
was  stated  upon  the  argument  that  one  consideration  which 
led  to  its  adoption  was  that  the  county  seat  is  thirty-five  miles 
distant  from  the  city  wherein  the  majority  of  the  bar  have 
their  oflBces.  In  view  of  the  local  conditions  it  cannot  be  de- 
clared void  for  unreasonableness.  Is  it  in  contravention  of 
the  statute  ?  Did  it  operate  in  this  case  to  deprive  the  plain- 
tiff of  a  vested  right  ?  The  appellant's  counsel  attacks  it  upon 
both  of  these  grounds.  But  we  think  neither  is  tenable.  True, 
the  rule  requires  the  plaintiff  to  do  something  which  he  would 
not  be  compelled  to  do  if  the  rule  had  not  been  made,  but  it 
does  not  necessarily  follow  that  it  is  in  contravention  of  law. 
The  same  objection  might  be  made  to  many  familiar  rules  of 
practice,  the  validity  of  which  no  one  has  ever  disputed,  and 
to  many  other  rules,  which  have  been  questioned  upon  the 
very  grounds  urged  here,  but  nevertheless  have  been  declared 
valid.  Amongst  these  are  rules  requiring  defendants  to  file 
affidavits  of  defense  within  a  certain  time  in  default  of  which 
judgment  could  be  taken  against  them,  Vanatta  v.  Anderson, 
8  Binn.  417 ;  Harres  v.  Commonwealth,  35  Pa.  416 ;  Wilkes- 
Barre  v.  Felts,  134  Pa.  529 ;  providing  that  upon  failure  of 
defendant  in  ejectment  to  file  within  a  certain  time  an  abstract 
of  title  or  statement  of  facts  upon  which  he  relies,  the  plaintiff 
shall  be  entitled  to  such  judgment  as  is  warranted  by  the  facts 
set  out  ill  the  abstract  and  statement  filed  by  him,  Lehman  v. 
Howley,  95  Pa.  295  ;  allowing  an  instrument  on  which  suit  is 
brought  to  be  admitted  in  evidence  without  proof  of  its  execu- 
tion, when  the  execution  has  not  been  denied  or  notice  given  that 
proof  would  be  required,  Reese  v.  Reese,  90  Pa.  89 ;  Odenhei- 
mer  v.  Stokes,  5  W.  &  S.  175 ;  Medary  v.  Gathers,  161  Pa.  87 ; 
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providing  that,  if  a  warrant  of  attorney  or  written  power  to 
enter  or  confess  judgment  be  above  or  under  twenty  years  old, 
the  court  in  term  time  or  a  judge  in  vacation  must  be  moved 
for  leave  to  enter  judgment,  which  motion  must  be  founded 
upon  an  affidavit  of  due  execution  and  that  the  money  is 
unpaid  and  parties  living.  Coon  v.  Catten,  8  Kulp,  37 ;  see 
also  Vannata  v.  Anderson,  3  Binn.  417;  requiring  a  party 
appealing  from  an  award  of  arbitrators  to  give  notice  of 
the  time  and  place  of  entering  appeal  and  the  name  of  his 
surety,  Barry  v.  Randolph,  3  Binn.  277  ;  requiring  a  de- 
fendant, within  ten  days  after  filing  a  specification  of  set- 
off to  notify  the  plaintiff  thereof,  Gannon  v.  Fritz,  79  Pa. 
303 ;  requiring  that  a  copy  of  points  which  the  court  is  re- 
quested to  charge  be  furnished  to  opposite  counsel,  Haines  v. 
Stauffer,  13  Pa.  641 ;  providing  that  bills  of  costs  for  the  at- 
tendance of  witnesses  must  be  filed  and  a  copy  thereof  served 
on  the  opposite  party  within  four  days  after  a  continuance  or 
trial,  Flisher  v.  Allen,  141  Pa.  525 ;  providing  that  accounts 
of  executors,  etc.,  shall  be  published  by  the  register  of  wills  in 
the  paper  designated  by  the  court  for  tlie  publication  of  legal 
notices  "  in  addition  to  the  papers  now  required  by  law : " 
McGreevy  v.  Kulp,  126  Pa.  97.  Other  rules  have  been  at- 
tacked upon  the  ground  that  they  abridged  a  right  given  by 
statute,  but  have  been  sustained  as  being  reasonable  regula- 
tions of  its  exercise.  As  examples  of  this  class  may  be  men- 
tioned rules :  prescribing  the  time  or  times  within  the  term 
when  road  petitions  shall  be  presented,  etc..  Road  in  Little 
Britain  Twp.,^27  Pa.  69;  providing  that  when  proceedings 
for  a  road  have  failed,  another  application  for  such  road  shall 
not  be  acted  on  for  one  year,  Towamencin  Road,  10  Pa.  195  ; 
providing  that  petitions  for  review  must  be  made  before  the 
expiration  of  the  first  week  of  the  term  succeeding  that  in 
which  the  report  of  viewere  was  filed,  notwithstanding  the  pro- 
vision of  the  statute  is  that  any  person  interested  shall  be  en- 
titled to  a  review  upon  application  therefor  "  at  or  before  the 
next  term  :  "  Road  in  McCandless  Twp.,  110  Pa-  605. 

A  rule  which  would  require  the  plaintiff  to  do  something 
to  obtain  judgment  for  want  of  an  affidavit  of  defense,  which 
the  legislature  manifestly  intended  should  not  be  required  of 
him,  or  would  leave  him  at  liberty  to  omit  something  which  the 
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legislature  has  required,  would  be  in  contravention  of  law  and 
void.  The  rule  construed  in  Marlin  v.  Waters,  127  Pa.  177, 
belonged  to  the  latter  class,  because  it  gave  the  plaintiff  a 
right  to  judgment  without  serving  upon  the  defendant  a  copy 
of  the  statement,  or  giving  him  notice  that  it  had  been  filed. 
•The  rule  before  us  dispenses  with  nothing  which  the  act  of 
1887  requires ;  if  it  is  invalid  it  is  because  it  relates  to  a  mat- 
ter which  the  legislature  intended  to  place  beyond  the  power 
of  the  courts  to  regulate.  But  it  is  reasonable  to  suppose  that 
the  legislature,  in  requiring  notice  to  be  given,  but  without 
declaring  whether  it  shall  be  oral  or  written,  or  prescribing  its 
form  or  the  mode  of  service,  had  in  view  the  power  of  the 
courts,  immemorially  exercised,  to  make  reasonable  rules  reg- 
ulating such  matters.  As  we  view  it,  the  act  evinces  no  clear 
intent  to  deprive  them  of  that  power ;  it  neither  expressly  nor 
by  clear  implication,  forbids  them  to  make  a  reasonable  rule 
prescribing  what  the  notice  shall  contain,  how  it  shall  be  served, 
and  how  service  shall  be  verified.  As  Chief  Justice  Tilgh- 
MAN  said  in  Vanatta  v.  Anderson,  "  it  is  not  very  easy  to  mark 
the  line  where  the  regulation  of  the  practice  ends,"  but  we  are 
all  of  opinion  that  the  court  had  power  to  make  a  rule  regulating 
the  practice  as  to  the  notice  required  by  the  act  of  1887,  and 
that  the  rule  adopted  is  neither  unreasonable  nor  in  contraven- 
tion of  law.  It  follows  that  the  learned  judge  specially  pre- 
siding below  was  right  in  refusing  judgment  for  want  of  an 
aflBdavit  of  defense.  The  order  might  well  have  been  aflSrmed 
upon  the  satisfactory  and  well  considered  opinion  filed  by  him. 
Appeal  dismissed  at  the  appellant's  costs  without  preju- 
dice, etc. 


Commonwealth  v.  Carson. 

Public  officers — T<ix  collector — Settlement  of  accounts — Evidence. 

An  auditor's  settlement  of  a  tax  collector's  account  b  admissible  in  evi- 
dence both  as  against  him  and  against  his  sureties  for  the  year  in  question, 
and  this  is  so  although  the  settlement  may  contain  an  item  of  charge  for 
which  the  sureties  are  not  liable.  Where  such  a  settlement  is  admitted  in 
evidence  the  sureties  are  entitled  to  have  the  jury  instructed  that  as  to  the 
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item  in  question  there  can  be  no  recovery  because  it  is  not  covered  by  the 
bond. 

Where  a  payment  by  a  tax  collector  is  not  identified  in  a  settlement  as 
belonging  to  any  year  it  will  be  presumed  in  a  collateral  proceeding  in  the 
absence  of  evidence  that  the  item  belonged  to  the  year  as  to  irtiidi  the 
settlement  was  made. 

Sureties  of  a  tax  collector  who  are  sued  on  their  bonds  are  liable  for  in- 
terest on  the  balance  impaid  at  the  time  of  the  trial  fnmi  the  date  of  the 
filing  of  the  auditors'  report. 

Argued  May  3, 1904.  Appeal,  No.  127,  April  T.,  1904,  by 
Joseph  Schmader  et  al.,  from  judgment  of  C.  P.  Clarion  Co^ 
Nov.  T.,  1901,  No.  209,  on  verdict  for  plaintiff  in  case  of  Com- 
monwealth to  use  of  Farmington  Township  et  al.  v.  S.  E.  Car- 
son et  al.  Before  Rigb,  P.  J.,  Bbaybb,  Oblady,  Smith, 
PoBTBB,  MoBBisoN  and  Hendebson,  JJ.    Affirmed. 

Assumpsit  on  the  bond  of  a  tax  collector.     Before  Gal- 

BBAITH,  p.  J. 

At  the  trial  plaintiff  offered  auditors'  report  of  Farmington 
township  for  the  year  1898,  made  in  May,  1899,  and  filed  in 
the  court  of  quarter  sessions  of  Clarion  county,  at  No.  41,  of 
May  sessions,  1899,  on  July  17, 1899, — offering  specially  that 
part  of  the  auditors'  report  which  shows  the  accounts  of  S.  E. 
Carson,  collector  of  road  taxes,  and  of  S.  E.  Carson,  collector 
of  poor  taxes,  and  which  shows  a  balance  due  Farmington 
township  of  $751.44,  on  account  of  the  road  taxes,  and  of 
$1,318.98,  on  account  of  the  poor  fund.  This  offer  in  connec- 
tion with  the  statement  of  claim  and  affidavit  of  defense  on 
file. 

As  to  the  poor  fund  the  offer  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  and,  further,  for  the  reason  that  in- 
cluded in  the  account  of  the  poor  fund,  as  shown  by  the  report, 
there  are  $502.52  carried  from  a  former  settlement,  April  9, 
**  balance  at  Auditors'  settlement,"  and  this  includes  an  item 
for  which  the  bondsmen  are  not  liable.  Objected  to  further 
for  the  I'eason  that  the  balance  shown  by  the  report  is  different 
from  the  amount  alleged  in  the  statement  of  claim  filed  by  the 
plaintiff  in  this  case,  the  claim  in  that  being  for  only  $816.46. 

The  Court :  I  think  we  will  have  to  hold  that  the  auditors' 
report  is  conclusive  of  the  items  that  are  included  in  it,  so  f^ 
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as  this  license  money  is  concerned,  although  to  my  mind  it 
should  not  have  been  originally  included.  We  will  overrule 
the  objection  and  admit  the  testimony.  [1] 

The  court  charged  in  part  as  follows  : 

[Now,  gentlemen,  turning  to  the  poor  fund  for  that  year, 
the  auditors'  report  shows  a  balance  due  of  $1,318.98,  but  in 
auditing  the  accounts  of  this  year  the  auditors  have  brought  up 
and  charged  the  collector  with  a  balance  of  $502.52  on  the  pre- 
ceding year.  That  amount  of  $502.52  has  already  been  ad- 
judicated in  a  prior  suit  in  this  court  against  Mr.  Carson  and 
his  bondsmen  for  the  year  1897,  and  the  record  was  offered  in 
evidence  in  this  case  by  the  plaintiffs  themselves  in  the  nature  of 
an  admission  that  to  that  extent  they  were  not  entitled  to  recover 
here  the  balance  as  shown  by  the  auditors'  report.  So  that  they 
are  entitled,  I  would  say  to  you,  to  a  credit,  in  the  first  place, 
of  $502.52,  brought  up  from  the  prior  year,  because  the  bonds- 
men for  that  year  were  not  the  same  as  the  bondsmen  for  the 
present  year,  1898.     This  leaves  a  balance  of  $816.46. 

The  defendants  claim  they  are  entitled  to  a  further  credit 
on  this  account  of  $200,  paid  by  the  collector  after  his  term  of 
oflBce  expired,  to  Mr.  Shotts,  a  receipt  for  which  was  offered  in 
evidence  ;  and  I  say  to  you  that  they  are  entitled  to  that  credit, 
which  would  reduce  the  balance  due  to  $616.46. 

It  further  appears  that  in  the  year  1899,  Mr.  Carson  over- 
paid the  amount  of  the  duplicate  of  that  year  something  more 
than  $700.  In  the  trial  of  the  former  case  that  overpayment 
was  first  applied  to  the  liquidation  of  the  balance  of  the  poor 
fund  due  for  the  year  1897.  After  so  applying  it,  it  left  a  bal- 
ance still  unapplied  of  $287.90.  The  defendants  ask  to  now 
have  the  balance  applied  on  the  reduction  of  the  amount  for  the 
year  1898,  and  I  say  to  you  that  they  are  entitled  to  have  it  so 
applied.  This,  gentlemen,  further  reduces  this  balance  to 
$328.56.  It  appears  further  that  the  defendant  Carson  paid  on 
an  order  to  Mr.  Kemp,  I  believe,  $3.50,  on  account  of  the  poor 
fund,  which  would  be  a  further  credit,  reducing  the  balance  to 
$325.06. 

On  that  balance  so  ascertained  the  plaintiffs  claim  tiie  right 
to  receive  intei-est  from  the  time  of  the  filing  of  the  auditors' 
report,  and  the  interest  computed  from  that  date  to  the  present 
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by  counsel,  is  $87.76.  This,  gentlemen,  will  make  the  total 
balance  due  at  this  time,  including  interest,  $412.76,  and  I  say 
to  you  that  if  these  computations  are  correct  and  you  so  find, 
it  would  be  your  duty  on  account  of  the  poor  fund  to  render  a 
verdict  here  of  $412.76.  As  to,  the  form  of  the  verdict,  it  seems 
that  this  bond  was  in  the  sum  of  $8,000,  and  I  might  say  to  you 
that  under  the  act  of  assembly  it  would  be  your  duty  to  find 
for  the  commonwealth  of  Pennsylvania,  to  which  this  bond  is 
given,  in  the  sum  of  the  bond  and  find  further  the  exact  amount 
that  is  due  each  of  the  plaintiffs  who  have  intervened  in  this 
case.  So  that  your  verdict  would  be  in  favor  of  the  common- 
wealth for  the  amount  of  the  bond,  $8,000,  and  for  the  town- 
ship of  Farmington  on  account  of  the  road  taxes  for  1898  yet 
in  the  hands  of  the  collector,  $724.85,  and  in  favor  of  the  poor 
district  of  Farmington  township  on  account  of  the  balance  of 
poor  taxes  for  1898  yet  in  the  hands  of  the  collector,  $412.76, 
together  with  costs  of  the  case.  This,  gentlemen,  I  deem  would 
be  the  duty  of  the  jury  under  the  evidence  in  this  case  and  under 
the  law  as  applicable  to  that  evidence.]  [2] 

Defendant  offered  these  points : 

2.  The  plaintiffs  cannot  recover  interest,  there  being  no  act 
of  assembly  gfiving  them  the  same.     Answer :  Refused.  [3] 

4.  The  plaintiffs  cannot  recover  for  the  items  in  the  duplicate 
of  unseated  land,  $35.26,  included  in  the  auditors'  settlement, 
as  offered  by  the  plaintiffs,  with  S.  E.  Carson,  collector  of  road 
funds  for  1898.     Answer :  Refused.  [4] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Errors  assiffned  were  (1)  rilling  on  evidence,  quoting  the  bill 
of  exceptions ;  (2-4)  above  instructions,  quoting  them. 

Oeorge  F.  Witmer^  with  him  John  S.  Shirley  and  W.  A. 
Hindman^  for  appellants,  cited :  Speck  v.  Com.,  3  W.  &  S.  824 ; 
McKee  v.  Com.,  2  Grant,  23;  Glover  v.  Wilson,  6  Pa.  290. 

A.  A.  Oeary^  for  appellee,  cited :  Com.  v.  Sweigart,  9  Pa. 
Superior  Ct  455;  Speck  v.  Com.,  3  W.  &  S.  324;  Blackmore 
V.  Allegheny  County,  51  Pa.  160. 

Opinion  by  Rice,  P.  J.,  November  21, 1904 : 

1.  The  condition  of  the  bond  given  by  the  tax  collector  upon 
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which  this  suit  was  brought  was  that  he  '^  shall  well  and  truly 
collect  and  pay  over  and  account  for  according  to  law  the 
whole  amount  of  taxes  charged  and  assessed  in  the  duplicates 
which  shall  be  delivered  to  him  during  the  year  ending  April  1, 
1899."  Section  11  of  the  Act  of  June  25, 1885,  P.  L.  187, 
provides  that:  "The  accounts  of  the  collectors  of  taxes  shall 
be  settled  by  the  township  or  borough  auditors  of  the  proper 
township  or  borough,  and  he  shall  state  a  separate  account  for 
each  different  tax  collected  by  him."  That,  as  a  general  rule, 
the  auditor's  settlement  of  a  tax  collector's  account  is  admissi- 
ble in  evidence,  both  as  against  him  and  against  his  sureties 
for  the  year  in  question,  is  clear.  See  Com.  v.  Gruver,  13 
Pa.  Superior  Ct.  553,  and  Com.  v.  Sweigart,  9  Pa.  Superior 
Ct.  455,  and  cases  there  cited.  But  it  is  claimed  that  in  this 
particular  case,  the  settlement  should  not  have  been  admitted, 
because  it  f^peared  on  its  face  that  in  arriving  at  the  balance 
with  which  they  charged  him,  the  auditors  included  a  balance 
of  #502.50  found  due  from  him  in  the  audit  of  his  account  for 
the  preceding  year,  for  which  the  sureties  on  the  bond  in  ques- 
tion were  not  liable.  This  objection  was  not  sufficient  to  pre- 
vent the  admission  of  the  report  in  evidence ;  at  the  most,  it 
simply  entitled  the  defendants  to  have  the  jury  instructed  that 
as  to  this  item  there  could  be  no  recovery  because  it  was  not 
covered  by  the  bond:  Com.  v.  Sweigart,  supra.  This  was 
conceded  by  the  plaintiff's  counsel,  and  the  court  so  instructed 
the  jury. 

2.  The  defendants  offered  in  evidence  certain  portions  of 
the  auditor's  settlement  of  the  collector's  account  for  the  year 
ending  April  1, 1900,  **  for  the  purpose  of  showing  that  in 
1899  there  was  considerably  more  paid  than  the  amount  of  the 
duplicate  of  that  year,  and  that  the  same  would  then  apply  on 
the  prior  year."  In  that  settlement  appeared  two  credit  items, 
"  amount  paid  treasurer,  $784.95  "  and  '*  amount  paid  county, 
$300."  These,  together  with  the  other  credits  allowed  him, 
exceeded  the  amount  of  taxes  with  which  he  was  charged  for 
that  year  by  $790.42.  The  court  treated  this  as  an  overpay- 
ment, and  charged  the  jury  that,  after  deducting  therefrom 
$550.52,  the  sum  applied  in  liquidation  of  the  balance  found 
due  in  the  audit  of  the  collector's  account  for  the  year  1897,  the 
remainder,  $287.90,  should  be  applied  in  reduction  of  the 
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amount  adjudicated  to  be  due  from  him  in  the  audit  of  his  ac- 
count for  the  year  1898.  These  instuctions  seem  to  be  in  har- 
mony with  the  theory  which  tlie  defendants  entertained 
at  the  trial,  as  shown  by  their  statement  of  the  purpose  for 
which  the  defendant's  evidence  was  offered.  But  they  now 
claim  that  the  two  credit  items  $784.95  and  $300  should  first 
be  applied  in  discharge  of  the  balances  found  due  in  the  audit 
of  tlie  accounts  for  the  years  1897  and  1898.  Two  answers  to 
this  contention  are  suggested.  One  is  that  tlie  question  of 
their  applicability  to  the  account  of  1899  was  impliedly  adjudi- 
cated in  the  settlement  of  that  year  ;  in  other  words,  that  they 
were  applied  as  the  debtor  presumably  intended  them  to  be. 
But,  assuming  this  not  to  be  so  as  to  the  item  $784.95,  the  ob- 
jection remains  that  there  is  no  evidence  whatever  that  he  had 
a  right,  even  if  he  had  claimed  it  at  the  time  the  payment  was 
made,  to  have  the  item  "  paid  county  $300  "  treated  as  a  pay- 
ment to  the  poor  district  upon  the  account  of  any  other  year 
than  that  in  which  it  was  credited.  We  must  assume  in  this 
collateral  proceeding  that  he  was  entitled  to  bring  it  in  as  a 
credit  in  the  settlement  of  his  accounts  for  that  year,  but  tliat 
is  as  far  as  we  have  a  right  to  go  under  the  evidence.  Lrcaving 
this  item  out  of  consideration,  the  result  of  the  application  of 
payments  under  the  instructions  of  the  court  was  slightly  more 
favorable  to  the  defendants  than  if  the  theory  for  which  they 
now  contend  had  been  adopted. 

3.  The  court  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  interest  on  the  balance  which  remained  un- 
paid at  the  time  of  trial  from  the  date  of  the  filing  of  the 
auditor's  report.  In  this  there  was  no  error  of  which  the  de- 
fendants have  just  cause  to  complain :  Glover  v.  Wilson,  6 
Pa.  290;  Com.  v.  Porter,  21  Pa.  386. 

All  the  assignments  of  error  are  overmled  and  the  judgment 
is  affirmed. 
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Miller's  Estate  (No.  1). 

Wm — LcUerU  ambiguUy^Parol  evidence — Evidence, 

Parol  evidence  is  admissible  to  explain  a  latent  ambiguity  in  a  will,  or  to 
apply  its  provisions  to  the  subject  or  person  intended  when  the  description 
is  d^ective,  uncertain  or  too  general  to  be  understood. 

Where  the  meaning  of  a  devise  is  uncertain  the  law  will  adhere  as  closely 
as  possible  to  the  general  rules  of  inheritance,  and  whosoever  claims  against 
the  law  of  descent  must  show  a  satisfactory  written  title. 

Parol  testimony  is  admissible  to  show  whom  the  testator  meant  by  the 
words  contained  in  his  will ''  William  Wilson's  children/'  where  it  appears 
that  he  had  no  rdatives  answering  such  description,  and  the  will  itself  is 
sUent  as  to  the  identity  of  the  William  Wilson  therein  named.  In  such  a 
case  it  may  be  shown  that  testator  had  a  sister  married  to  one  Seth  Wilson, 
who  had  a  brother  named  William  Wilson,  that  testator  frequently  con- 
fused William  with  Seth,  and  that  testator  stated  to  the  scrivener  who 
wrote  his  will  that  he  meant  by  William  Wilson's  children,  the  children  of 
his  sister.  The  court  in  such  a  case  will  award  the  fund  to  Seth  Wilson's 
children,  but  will  not  limit  the  class  merely  to  Seth  Wilson's  children  by 
his  first  wife,  testator's  sister. 

Argued  May  10, 1904.  Appeal,  No.  121,  April  T.,  1904,  by 
Ella  Viola  Ingram,  from  decree  of  O.  C.  Beaver  Co.,  Dec.  T., 
1903,  No.  5,  distributing  estate  of  Godfrey  Miller,  deceased. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Mor- 
rison and  Henderson,  J  J.     Reversed. 

Exceptions  to  report  of  Dan  H.  Stone  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

William  A.  Mc  Connelly  with  him  William  ff.  Oox^  for  appel* 
lant,  cited:  Brownfield  v.  Brownfield,  12  Pa.  136;  Vemor  v. 
Henry,  3  Watte,  386 ;  Abel  v.  Abel,  201  Pa.  543. 

Robt  Ritchiey  of  Cooper  ^  Ritchie^  with  him  J.  R.  Martin 
and  E.  S.  Weyandy  for  appellee. 

Opinion  by  Morrison,  J.,  November  21,  1904: 

There  is  no  dispute  about  the  facte  in  this  case,  except  as  to 
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whom  the  testator  means  by  "  William  Wilson's  children," 
and  we  therefore  adopt  all  of  the  other  findings  of  fact  by  the  au- 
ditor, to  wit :  "  First,  Godfrey  Miller  died  December  27, 1901, 
leaving  to  survive  him  two  brothers,  Jacob  Miller  and  Henry 
Miller,  and  one  sister,  Mrs.  Hannah  Miller  Staub,  and  nephews 
and  nieces,  children  of  his  deceased  brothers  and  sisters,  as  fol- 
lows, to  wit :  children  of  John  Miller,  deceased,  children  of 
Andrew  Miller,  deceased,  children  of  Christler  (sometimes 
called  Christian)  Miller,  deceased,  and  children  of  Mary  Miller 
Wilson,  deceased,  wife  of  Seth  Wilson. 

^^  Second,  the  relatives  of  the  decedent  that  are  claimants 
under  the  will  of  the  decedent  are  as  follows,  to  wit : 

"  (a)  Christler  Miller's  children,  viz  :  Minnie  Metz,  wife  of 
Adam  Metz,  George  Austin  Miller,  Leonard  Ernest  Miller, 
Jennie  Blanche  Miller,  Alice  Clark  Miller,  Edith  Goldy  Miller, 
Norman  Blair  Miller,  Nora  Lee  Miller  and  Margaret  Ellen 
Miller. 

"  (J)  Mary  Miller  Wilson's  children  by  Seth  Wilson,  her  hus- 
band, viz :  Mrs.  Alia  Morgan,  Mrs.  Ella  Viola  Ingram  and  Rose 
Wilson. 

"  (c)  Mrs.  Hannah  Miller  Staub,  sister  of  decedent. 

"  (d)  The  children  of  Mrs.  Andrew  Miller  (n^e  Beason),  de- 
ceased, viz :  William  G.  Miller,  Darwin  Miller,  John  A.  Miller, 
Maggie  Miller  McDole,  Rosa  Miller  Reark  and  Lorena  Miller 
Cochran. 

'^  Third,  in  addition  to  the  claims  of  the  aforesaid  relatives 
of  the  decedent  are  the  claims  of  the  children  of  William  Wil- 
son, who  are  not  related  to  the  decedent ;  the  names  of  said 
children  are  as  follows,  viz  :  Margaret  Figley,  Elizabeth  Win- 
kle, Alice  M.  Lais,  John  D.  Wilson,  Sarah  McKean,  Frank  F. 
Wilson,  Rebecca  Wilson  Rankin,  William  Wilson,  Dallas  Wil- 
son, Mabel  Wilson  and  Naomi  Wilson,  the  two  last  named  be- 
ing minors  having  for  their  guai*dian,  William  McKean." 

The  portion  of  the  last  wilJ  and  testament  of  Godfrey  Miller, 
deceased,  over  which  the  dispute  arises  is  as  follows :  "  To  my 
brother  Christian  Miller's  children,  William  Wilson's  children, 
my  sister,  Mrs.  Staub,  my  sister-in-law,  Mrs  Andrew  Miller's 
children  to  be  equal  beneficiaries  in  balance  of  my  property  or 
money  after  the  conditions  of  this  has  been  complied  with." 

The  learned  auditor  found  as  a  fact  that  the  legatees  desig- 
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Dated  by  the  testator  in  his  last  will  and  testament  aforesaid 
are  as  follows,  to  wit :  Christian  Miller's  children  as  designated 
in  clause  (a)  supra. 

William  Wilson's  children  as  designated  in  clause  (6)  of  the 
auditor's  fifth  finding  of  fact. 

Mrs.  Hannah  Miller  Staub,  sister  of  testator. 

The  children  of  Mrs.  Andrew  Miller  (n^e  Season),  deceased, 
as  designated  in  clause  (c?)  supra. 

The  distribution  made  by  the  learned  auditor,  which  was  ap- 
proved by  the  court  below,  excludes  the  children  of  Mary  Miller 
Wilson  by  Seth  Wilson,  her  husband,  from  any  share  in  the 
estate  and  inoludes  and  distributes  to  the  children  of  William 
Wilson,  not  blood  relatives  of  the  decedent.  And  it  is  over 
this  distribution  that  the  controversy  arises. 

The  assignments  of  error  are  as  follows :  1.  The  court  erred 
in  dismissing  the  following  exception  to  the  auditor's  report: 
The  auditor  erred  in  the  fifth  finding  of  fact  or  so  much  thereof 
as  reads  as  follows :  ^^  5th.  The  legatees  designated  by  the  testa- 
tor in  the  last  will  and  testament  aforesaid  are  as  follows,  viz : 
(b)  William  Wilson's  children,  viz :  Mrs.  Margaret  Figley,  Mrs. 
Elizabeth  Winkle,  Mrs.  Alice  M.  Lais,  John  D.  Wilson,  Mrs. 
Sarah  McKean,  Frank  T.  Wilson,  Rebecca  Wilson  Rankin, 
William  Wilson,  Dallas  Wilson,  Mabel  Wilson  and  Naomi 
Wilson." 

2.  The  court  erred  in  dismissing  the  following  exception 
to  the  auditor's  report :  ^^  The  auditor  erred  in  his  second  finding 
of  law,  which  was  as  follows :  William  Wilson's  children  are 
entitled  to  share  in  the  distribution." 

3.  The  court  erred  in  dismissing  the  following  exception  to 
the  auditor's  report :  "The  auditor  erred  in  his  third  finding  of 
law,  which  was  as  follows :  Seth  Wilson's  children  are  not  en- 
titled to  share  in  the  distribution." 

4.  The  court  erred  in  dismissing  the  following  exception  to 
the  auditor's  report :  *'  The  auditor  erred  in  his  fourth  finding  of 
law,  which  was  as  follows :  Distribution  should  be  per  capita 
among  the  legatees." 

5.  The  court  erred  in  entering  the  following  decree :  "  And 
now,  February  1,  1904,  the  exceptions  to  the  auditor's  report 
are  dismissed  and  the  report  is  confirmed  absolutely." 

The  important  question  raised   by  these  assignments    is 
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whether  or  not  parol  testimony  is  admissible  to  show  whom 
the  testator  meant  by  the  words  contained  in  his  will,  "  William 
Wilson's  children."  It  is  conceded  that  the  testator  had  no 
relatives  who  were  the  children  of  any  William  Wilson,  but 
that  he  had  a  sister,  Mary  Wilson,  who  was  married  to  Seth 
Wilson,  and  that  Mary  Wilson  was  deceased  and  left  to  sur- 
vive her  three  daughters  by  her  husband,  Seth  Wilson.  The 
learned  auditor  and  the  court  below  were  of  the  opinion  that 
there  was  no  latent  ambiguity  in  this  will  which  would  justify 
the  introduction  of  parol  testimony  to  show  who  was  meant 
by  "  WiUiam  Wilson's  children."  In  this  we  think  there  is 
error.  The  name  William  Wilson  is  a  very  common  one 
and  there  is  not  one  word  or  hint  in  this  will  to  show  what 
William  Wilson  was  meant,  and  all  the  ground  that  the  audi- 
tor had  for  awarding  a  portion  of  the  testator's  estate  to  the 
children  of  one  William  Wilson  was  simply  because  they  ap- 
peared and  claimed  it  and  proved  that  their  father's  name  was 
William  Wilson.  The  will  did  not  describe  William  Wilson 
in  any  manner  whatever,  nor  did  it  locate  him,  nor  did  it  con- 
tain anything  within  its  four  comers  to  indicate  what  William 
Wilson  was  referred  to.  We  therefore  unhesitatingly  hold 
upon  all  the  authorities  that  it  was  competent  and  necessary  to 
introduce  parol  testimony  to  determine  to  whom  this  clause  of 
the  will  referred.  It  will  not  do  to  say  that  the  court  was  jus- 
tified in  awarding  a  portion  of  the  testator's  estate  to  children 
of  one  William  Wilson  because  no  other  William  Wilson's 
children  appeared.  Without  parol  testimony  it  would  have 
been  utterly  impossible  to  have  disposed  of  this  question  if  the 
children  of  several  William  Wilsons  had  appeared  and  claimed 
this  fund,  and  we  do  not  think  the  fact  that  only  one  set  of  such 
childi*en  appeared  changes  the  rule. 

Now  let  us  consider  for  a  moment  the  testimony  of  Mr. 
Morgan,  who  wrote  the  will  of  Godfrey  Miller.  Mr.  Morgan 
sworn.  **  Q.  Did  you  know  Godfrey  Miller,  deceased?  A.  Yes, 
sir.  Q.  Mr.  Morgan,  I  show  you  the  will  of  Godfrey  Mil- 
ler, duly  probated,  etc.,  and  ask  you  if  that  is  the  Will  you 
wrote  for  Godfrey  Miller.  A.  Yes,  sir ;  that  is  the  will ;  that 
is  my  hand  wilting.  Q.  When  did  you  see  Godfrey  Miller; 
what  time  of  the  day  did  you  see  him  ?  A.  About  eight  o'clock 
in  the  morning.     Q.   He  died  at  what  time?    A.  Som^me 
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that  night.  Q.  Were  you  sent  for  to  write  his  will?  A.  Yes, 
sir.  Q.  Who  came  to  see  you  about  writing  the  will  ?  A.  Mr. 
Lay.  Q.  Did  you  go  then  to  Godfrey  Miller's  residence? 
A.  I  went  to  Henry  Weirch's  residence  where  he  was. 
Q.  What  was  the  condition  of  Godfrey  Miller  when  you 
found  him  that  day  ?  A.  Well,  he  was — he  seemed  to  be  all 
right — rational  and  all  that.  Q.  Was  he  very  ill  ?  A.  He  was 
very  nervous  ;  but  he  was  always  nervous  when  he  was  on  his 
feet.  Q.  Was  he  sick  ?  A.  Yes,  sir,  he  was  sick.  Q.  How 
long  were  you  there?  A.  About  three  hours.  Q.  Was  the 
will  written  while  you  were  there  ?  A.  Yes,  sir,  I  wrote  it 
while  I  was  there.  Q.  Whom  did  Mr.  Miller  mean  by  '  Wil- 
liam Wilson's  children?'  A.  His  sister's  children.  Q.  His 
sister  who  was  married  to  a  Wilson  ?  A .  Yes,  sir."  Mr.  Richie : 
**  Q.  State  what  he  said.  A.  I  asked  who  tliis  Wilson  was — I 
did  not  know ;  and  he  said  it  was  *my  sister's  children.' "  Mr. 
Cox :  "  Q.  He  so  stated  that  to  you  ?  A.  Yes,  sir,  he  so  stated 
that  to  me." 

We  now  turn  to  the  testimony  of  Seth  Wilson.  "  Q.  What 
is  your  name?  A.  Seth  Wilson.  Q.  Where  do  you  live? 
A.  Beaver  Falls.  Q.  Have  you  a  brother  William?  A.  Yes, 
sir.  Q.  Is  he  living?  A.  Yes,  sir.  Q.  Where  does  he  live? 
A.  He  lives  at  Lock  No.  3.  Q.  Is  he  married  ?  A.  Yes,  sir. 
Q.  How  many  children  has  he  ?  A.  Seven,  I  believe.  Q.  Is 
Mrs.  Wilson  dead — your  wife  ?  A.  Yes,  sir.  Q.  When  did 
she  die?  About  when?  A.  In  1877.  Q.  Who  was  Mrs. 
Seth  Wilson?  A.  She  was  my  wife — Miller.  Q.  Miller,  and 
a  sister  of  Godfrey  Miller  ?  A.  Yes,  sir.  Q.  How  many  chil- 
dren had  you  by  that  marriage?  A.  Three.  Q.  Who  are 
they  ?  A.  Mrs.  Al  Morgan,  Mrs.  Ola  Engle  and  Miss  Rosie 
Wilson.  Q.  Did  you  know  the  decedent  in  his  lifetime? 
A.  Yes,  sir.  Q.  Did  he  ever  confuse  your  name  with  William 
Wilson  ?  A.  Yes,  sir,  he  often  called  me  William.  Q.  And 
he  made  the  same  mistake  with  your  brother  by  calling  him 
Seth?    A.  Yes,  sir." 

Now,  if  we  are  correct  in  holding  that  the  clause  in  the  will 
to  "  William  Wilson's  children  "  was  too  indefinite  and  uncer- 
tain to  justify  a  distribution  without  the  aid  of  parol  testimony 
then  we  have  the  question  presented  in  this  form  :  The  posi- 
tive, clear  and  precise  testimony  of  Mr.  Morgan,  who  wrote  the 


Digitized  by 


Google 


448  MILLER'S  ESTATE  (NO.  1). 

Opinion  of  the  Court.  [26  Pa.  Superior  Gt. 

will,  that  the  testator  told  him  at  the  time  he  meant  by  Wil- 
liam Wilson's  children  the  children  of  his  deceased  sister,  who 
married  a  Wilson.  In  addition  to  this  we  have  the  positive 
and  clear  testimony  of  Seth  Wilson  that  Godfrey  Miller  was 
in  the  habit  of  calling  him  William  and  calling  his  brother 
William,  Seth.  Upon  this  state  of  facts  we  find  ourselves  un- 
able to  agree  with  the  .conclusion  of  the  learned  auditor,  and 
the  court  below,  that  these  strangers  to  the  blood  of  Godfrey 
Miller,  who  happened  to  have  a  father  named  William  Wilson, 
can  come  in  and  take  the  portion  of  this  estate,  which  we 
believe,  beyond  all  question  of  doubt,  was  not  intended  for 
them  by  the  testator. 

In  our  opinion  it  is  idle  to  argue  that  this  will  is  free  and 
clear  of  latent  ambiguity,  and  that  a  distribution  can  be  made 
thereunder  without  the  aid  of  parol  testimony.  The  learned 
auditor  found  that  the  testator  made  a  mistake  in  designating 
Chiistian  Miller's  children,  as  the  correct  name  was  Christler, 
and  therefore  the  auditor  had  to  consider  something  dehors  the 
will  in  order  to  distribute  a  portion  of  the  estate  to  the  children 
of  Christler  Miller,  but  he  seems  to  have  found  no  difQculty 
in  doing  this.  Again  the  testator  says:  ^^My  sister-in-law, 
Mrs.  Andrew  Miller's  children,"  but  at  the  time  this  will  was 
made  he  had  no  sister-in-law,  Mrs.  Andrew  Miller,  as  she  had 
married  one  Season  long  before  this,  and  was  dead  when  the 
will  was  made  and  proved.  Therefore,  in  distributing  to  the 
children  of  Mrs.  Andrew  Miller,  the  learned  auditor  had  to 
consider  matters  dehors  the  will.  But  he  seems  to  have  had 
no  difficulty  in  doing  this.  But  when  he  comes  to  the  question 
of  who  are  the  children  of  William  Wilson,  then  he  throws  out 
all  of  the  testimony  and  all  of  the  circumstances,  ignores  the 
blood  relationship  between  the  children  of  Seth  Wilson  and 
the  testator,  and  awards  this  portion  of  the  estate  to  the  children 
of  an  utter  stranger  to  the  blood  of  the  testator. 

In  support  of  his  conclusion  the  learned  auditor  cited,  among 
other  cases.  Root's  Estate,  Root's  Appeal,  187  Pa.  118,  and 
quotes  from  Mr.  Justice  Dean  as  follows :  ^'  The  modern  doc- 
trine is  that  where  a  subject  exists  which  satisfies  the  terms  of 
the  will,  and  to  which  they  are  perfectly  applicable,  there  is 
no  latent  ambiguity.  Evidence  is  only  admitted  dehors  the 
will  from  necessity,  to  explain  that  which  otherwise  would 
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have  no  operation.  If  the  rule  were  held  otherwise,  a  person 
could  feel  no  security  in  making  a  will.  His  intention,  clearly 
expressed  in  writing,  and  the  object  of  his  bounty  found,  in  all 
respects  answering  the  description,  might  be  defeated,  and  the 
statute  relating  to  wills  be  made  practically  inoperative."  We 
think  the  learned  auditor  and  the  court  below  not  fortunate  in 
basing  their  decision  upon  that  case.  The  will  was  "To  my 
nephew,  William  Root."  There  was  a  person  answering  this 
description  exactiy,  the  son  of  the  testator's  brother,  a  blood 
nephew  of  the  testator,  and  the  contest  arose  between  that 
William  Root  and  a  William  Root,  nephew  of  the  testator's 
wife.  Now  the  nephew  of  the  testator's  wife  was  not  of  kin 
to  the  testator,  not  of  his  blood.  But  the  William  Root,  son 
of  his  brother,  was  of  his  blood  and  there  was  not  the  slightest 
ambiguity  in  the  will.  And  this  authority  does  not  support 
the  decision  of  the  court  below  in  the  present  case. 

In  Thompson  v.  Kaufman  et  al,  9  Pa.  Superior  Ct.  305,  the 
principle  in  question  is  well  settled  in  the  syllabus  thus: 
"  Parol  evidence  is  admissible  only  to  explain  latent  ambigui- 
ties in  a  will  or  to  apply  its  provisions  to  the  subject  or  person 
intended  when  the  description  is  defective,  uncertain  or  too 
general  to  be  understood."  In  our  opinion  this  doctrine  fits  the 
present  case  precisely.  The  description  "  William  Wilson's 
children"  is  defective,  uncertain  and  too  general  to  be  under- 
stood, and  this  is  the  turning  point  in  the  controversy,  and  the 
moment  resort  was  had  to  parol  testimony  it  became  as  clear  as 
the  noonday  sun,  that  the  testator  had  in  mind  the  cliildren  of 
Seth  Wilson,  who  married  a  sister  of  the  testator  and  whom  he 
often  called  William.  Seth  had  a  brother  William  Wilson,  and 
the  testator  was  in  the  habit  of  confusing  the  names  and  calling 
his  sister's  husband  "  William." 

It  is  not  questioned  that  parol  testimony  may  be  introduced 
to  explain  a  latent  ambiguity  contained  in  a  will.  This  appears 
to  be  conceded  by  the  court  below,  but  it  holds  in  the  present 
case  there  is  no  latent  ambiguity  in  the  phrase  "  William  Wil- 
son's children."  With  this  conclusion  we  cannot  agree.  Ambi- 
guity is  defined  by  Bouvier  to  be  "  duplicity,  hidistinctness  or 
uncertainty  of  meaning  of  an  expression  used  in  a  written  in- 
strument." "  Latent  is  that  which  arises  from  some  collateral 
circumstance  or  extrinsic  matter  in  cases  where  the  instrument 
Vol.  XXVI— 29 
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itself  is  suflSciently  certain  and  intelligible."  The  words  "  Wil- 
liam Wilson's  children  "  are  plain  enough  and  can  be  under- 
stood without  diflBculty,  but  for  the  collateral  circumstance  or 
extrinsic  fact  that  there  are  many  William  Wilsons  who  have 
children,  and  therefore  there  is  a  latent  ambiguity  which  must 
be  explained  by  parol  testimony  in  order  to  efEectuate  the  pur- 
pose of  the  testator.  Another  case  upon  this  question  is  Appel 
V.  Byers,  98  Pa.  479.  In  that  case  parol  testimony  was  held 
inadmissible  to  show  that  the  testator  intended  his  illegitimate 
and  not  his  legitimate  nephew  to  be  the  object  of  his  boimty. 
The  will  read :  "  It  is  my  will,  and  I  hereby  devise  that  my 
nephew  Philip  Byers,  shall  have  and  hold,  after  the  death  of 
my  wife,  all  my  real  and  personal  estate."  The  testator  died 
leaving  two  nephews,  one  Philip  Byers,  a  legitimate  child,  an- 
other Philip  Byers,  an  illegitimate  child.  Of  course  in  that 
case  there  was  no  ambiguity,  and  it  is  a  wonder  that  any  ques- 
tion was  ever  raised  about  it.  The  will  was  plain  and  named 
his  nephew,  Philip  Byers.  He  had  a  legitimate  nephew,  Philip 
Byers,  and  this  filled  the  rule  of  law  that  *'  a  gift  to  children 
means  legitimate  children  only,  unless  it  appears  from  the  con- 
text or  from  circumstances  that  illegitimate  children  must  have 
been  intended."  Therefore,  this  case  does  not  support  the  con- 
clusion of  the  auditor  and  the  court  below.  In  the  case  of  Brown- 
field  V.  Brownfield,  12  Pa.  136,  we  find  the  following  perti- 
nent remarks  by  Chief  Justice  Gibson,  in  delivering  the  opinion 
of  the  court  (p.  145)  :  "  Nothing  could  be  more  indefinite  than 
a  bequest  simply  to  John  Smith ;  yet  it  would  be  unambiguous, 
standing  on  the  words  of  the  will,  though  it  might  be  otherwise 
standing  on  extrinsic  circumstances ;  and  a  contest  about  the 
identity  of  the  legatee  would  be  determinable  as  an  unmixed 
question  of  fact,  the  court  having  no  more  to  do  with  it  than 
to  inspect  the  evidence  pertinent  to  it,  and  pass  it  to  the  jury." 
Now,  let  us  substitute  for  John  Smith  the  words  "  William 
Wilson's  children  "  and  read  it  "Nothing  could  be  more  indefi- 
nite than  a  bequest  simply  to  William  Wilson's  children."  Of 
course  on  the  face  of  the  will  it  would  be  unambiguous,  but 
taken  in  connection  with  the  fact  that  there  are  many  William 
Wilsons  who  have  children  you  have  a  pure  question  of  fact 
to  be  determined  upon  evidence  dehors  the  will.  If  that  case 
is  good  law,  and  we  think  it  is,  then  the  learned  auditor 
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and  the  court  below  erred  in  refusing  to  find  as  a  fact  that  the 
testator  meant  by  William  Wilson's  children  the  children  of 
Seth  Wilson,  who  married  a  sister  of  testator,  and  was  called 
by  him  William.  Again  in  Abel  v.  Abel,  201  Pa.  543,  Mr.  Jus- 
tice Potter,  speaking  for  the  Supreme  Court  (p.  545)  says : 
*'  Where  the  meaning  of  a  devise  is  uncertain,  the  law  will  ad- 
liere  as  closely  as  possible  to  the  general  rules  of  inheritance, 
and  whosoever  claims  against  the  law  of  descent  must  show  a 
satisfactory  written  title :  "  Grim's  App.,  89  Pa.  333. 

In  the  present  case  we  find  nothing  in  the  will,  either  ex- 
pressed or  by  necessary  implication,  excluding  the  testator's 
nieces,  daughters  of  his  deceased  sister  and  Seth  Wilson,  but 
we  do  find  an  uncertainty  as  to  whom  the  testator  meant  by 
"  William  Wilson's  children,"  until  this  question  is  inquired 
into  as  one  of  fact  under  the  evidence,  and  admitting  that  the 
question  is  doubtful,  then  under  all  the  authorities  the  doubt 
should  be  resolved  in  favor  of  the  heirs  or  blood  relatives  of 
the  testator  and  not  in  favor  of  strangei-s. 

Thus  far  it  is  possible  we  may  be  understood  as  holding  that 
no  children  of  Seth  Wilson,  except  by  his  first  wife,  sister  of 
the  testator,  are  entitled  to  share  in  the  bounty  of  the  testa- 
tor. This  is  what  we  think  the  testator  meant  to  have  his  will 
express,  but  owing  to  the  blunder  of  the  scrivener  it  was  not 
so  written.  We  think  the  parol  testimony  clearly  shows  an 
intent  on  the  part  of  the  testator  to  have  his  will  written  to 
"  Seth  Wilson's  children,  by  his  wife  my  sister."  However,  it 
was  not  so  written,  and  while  this  parol  testimony  is  sufficient 
to  show  who  was  meant  by  William  Wilson,  and  is,  under  the 
authorities  competent  for  that  purpose,  it  is  clearly  incompe- 
tent to  exclude  any  lawful  child  or  children  of  Seth  Wilson 
from  the  group  designated  as  "  William  Wilson's  children," 
and  limit  the  testator's  bounty  to  the  three  daughters  born  to 
Seth  Wilson  by  the  sister  of  Godfrey  Miller.  This  is  so  be- 
cause, on  this  subject,  the  parol  testimony  comes  squarely  in 
conflict  with  the  will.  To  exclude  a  lawful  child  of  Seth  Wil- 
son would  require  us  to  change  this  will.  It  legally  includes 
all  of  the  children  of  Seth  Wilson,  after  it  is  applied  to  the 
proper  Wilson  by  the  parol  testimony.  And  the  testimony 
clearly  shows  that  Seth  Wilson  married  a  second  wife,  and 
she  bore  him  a  daughter,  now  living,  named  Roxey  Robinson. 
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She  being  a  lawful  child  of  Seth  Wilson  is  included  in  the 
group  designated  as  "  William  Wilson's  children."  We  there- 
fore hold  that  she  stands  on  the  same  footing,  under  the  will 
of  Godfrey  Miller,  as  the  other  three  daughtere  of  Seth  Wilson. 
We  so  hold  with  reluctance  because  Roxey  did  not  appear  in 
the  court  below  nor  did  she  claim  anything  under  said  will. 
And,  moreover,  we  do  not  think  the  testator  intended  to  have 
his  will  so  drawn,  but  the  evidence  which  convinces  us  of  this 
fact  is  not  competent  to  reform  the  will  and  exclude  a  lawful 
child  of  Seth  Wilson.     This  is  settled  by  a  long  line  of  cases. 

The  case  must  go  back  to  the  court  below  so  that  the  estate 
may  be  distributed  according  to  this  opinion,  and  under  the 
testimony  and  the  law  Roxey  Robinson  is  entitled  to  her 
share,  although  she  has  not  heretofore  claimed  it. 

The  assignments  of  error  are  all  sustained,  except  the  fourth, 
to  wit :  "  The  distribution  should  be  per  capita  among  the 
legatees."  This  assignment  has  not  been  argued  in  this  case 
and  is,  therefore,  not  properly  raised  for  decision.  The  learned 
counsel  for  the  appellant  says  in  the  opening  of  his  argument: 
"  The  only  question  involved  in  this  case  is  whether  or  not 
parol  testimony  is  admissible  to  show  whom  the  testator  meant 
by  the  words  contained  in  his  will '  William  Wilson's  children.' " 

The  question  whether  the  distribution  should  be  per  capita 
or  per  stirpes  is  mised  and  has  been  argued  and  will  be  de- 
cided in  the  appeal  of  Hannah  M.  Staub  at  No.  120,  April  T., 
1904,  post,  p.  453. 

The  assignments  of  error  are  all  sustained,  except  the  fourth, 
and  the  decree  of  the  court  below  is  reversed  and  it  is  ordered 
that  the  children  of  William  Wilson,  named  in  the  auditors' 
third  finding  of  fact,  be  excluded  from  sharing  in  the  distribu- 
tion under  the  last  will  and  testament  of  Godfrey  Miller,  de- 
ceased, and  that  the  children  of  Seth  Wilson  by  his  deceased 
wife,  Mary  Miller  Wilson,  now  known  as  Mrs.  Alia  Morgan, 
Mrs.  Ella  Viola  Ingram  and  Rose  Wilson,  and  his  daughter 
Roxey  Robinson,  by  his  second  wife,  be  permitted  to  share  in 
said  distribution.  And  it  is  further  ordered  that  the  costs  of 
this  appeal  be  paid  by  the  appellee. 


Digitized  by 


Google 


MILLER'S  ESTATE  (NO.  2).  453 

453,  (1904).]  Syllabus— Opinion  of  the  Court. 


Miller's  Estate  (No.  2). 

WiU — DistribtUwn — Per  stirpes — Per  capita. 

Teetator  directed  as  follows:  ''  To  my  brother  Christian  Miller's  children, 
William  Wilson's  children,  my  sister  Mrs.  Staub,  my  sister-in-law  Mrs. 
Andrew  Miller's  children  to  be  equal  beneficiaries  in  balance  of  my  prop- 
erty or  money  after  the  conditions  of  this  have  been  complied  with."  The 
court  found  from  parol  evidence  that  testator  intended  by  the  words 
"  William  Wilson's  children  "  to  designate  the  children  of  Seth  Wilson  who 
had  children  by  his  first  wife,  testator's  sister,  and  also  a  child  by  a  second 
wife.  Held,  that  the  f\md  should  be  divided  into  four  parts,  and  distributed 
per  stirpes  and  not  p^  capita,  and  that  it  was  immaterial  that  one  of  the 
children  of  Seth  Wilson  sharing  in  the  distribution,  was  not  of  the  blood 
of  the  teetator. 

Argued  May  10,  1904.  Appeal,  No.  120,  April  T.,  1904,  by 
Hannah  M.  Staub,  from  decree  of  O.  C.  Beaver  Co.,  Dec.  T., 
1903,  dismissing  exceptions  to  auditors'  report  in  estate  of 
Godfrey  Miller,  deceased.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
Reversed. 

Exceptions  to  report  of  Dan  H.  Stone,  Esq.,  auditor. 
The  facts  appear  in  Miller's  Estate,  supm,  and  by  the  opin- 
ion of  the  Superior  Court. 

Errors  a%signed  were  in  dismisshig  exceptions  to  report  of 
auditoi*. 

William  H.  Cox^  with  him  William  A,  Mc Connelly  for  appel- 
lant, cited :  Dible's  Estate,  81*  Pa.  279  ;  M inter's  App.,  40  Pa. 
Ill ;  Ashbumer's  Estate,  159  Pa.  545. 

J.  R.  Rankiny  with  him  E,  S.  Wet/and  and  Cooper^  Ritchie^ 
for  appellee. 

Opinion  by  Morrison,  J.,  November  21, 1904 : 
Although  there  are  numerous  assignments  of  error  the  real 
question  for  decision  raised  by  this  appeal  is  under  the  fourth 
assignment  of  error,  viz  :  "  Distribution  should  be  per  capita 
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among  the  legatees."  This  question  arises  under  the  will  of 
Godfrey  Miller,  the  important  part  of  which  reads  thus  :  "  To 
my  brother  Christian  Miller's  children,  William  Wilson's  chil- 
dren, my  sister  Mrs.  Staub,  my  sister-in-law  Mrs.  Andrew  Mil- 
ler's children  to  be  equal  beneficiaries  in  balance  of  my  property 
or  money  after  tlie  conditions  of  this  have  been  complied  with." 

All  of  the  other  assignments  of  error  are  precisely  the  same 
as  the  assignments  in  No.  373,  April  term,  1904,  in  the  same 
estate  in  which  we  this  day  file  an  opinion  and  decree  sustain- 
ing the  assignments  and  reversing  the  decree  of  the  court  below. 
Therefore,  it  is  unnecessary  to  quote  the  other  assignments 
here.  In  that  opinion  we  have  held  that  the  beneficiaries 
designated  by  tlie  testator  as  "William  Wilson's  children" 
are  the  children  of  Mary  Wilson  by  Seth  Wilson,  her  husband, 
and  Roxey  Robinson,  daughter 'of  Seth  Wilson  by  his  second 
wife. 

The  learned  auditor  and  the  court  below  construed  the  will 
of  Godfrey  Miller  to  direct  a  distribution  per  capita  and  not 
per  stirpes.  In  the  report  of  the  learned  auditor  which  was 
confirmed  by  the  decree  of  the  court  below  we  find  the  follow- 
ing :  "  Your  auditor  therefore  concludes  that  the  distribution 
should  be  per  capita,"  citing  among  other  authorities  Bible's 
Estate,  81*  Pa.  279,  and  Smith's  Appeal,  159  Pa.  346.  In 
Dible's  Estate  the  language  used  by  the  testator,  which  was 
construed  to  require  a  per  capita  distribution  was :  "  That  the 
balance  be  equally  divided  amongst  my  three  last-named  sons, 
my  two  daughters,  and  grandchildren,  within  mentioned,  share 
and  share  alike."  In  the  opinion  of  the  Supreme  Court  the 
controlling  language  was  the  words  "  share  and  share  alike," 
showing  that  the  bequest  was  not  to  the  persons  named  in 
classes,  but  per  capita,  each  legatee  taking  an  equal  share.  In 
Penney's  Estate,  Smith's  Appeal,  159  Pa.  346,  the  testator 
directed  the  residue  of  his  estate  to  be  distributed  "  share  and 
share  alike  to  the  following  persons,  if  they  are  living  at  the  time 
of  my  death,  namely :  To  my  sister  Martha,  one  share,  to  my 
stepdaughter  Olive,  one  share,  and  to  each  of  my  nephews  and 
nieces  then  living,  one  share."  Held,  that  the  estate  should 
be  distributed  to  the  sister,  stepdaughter  and  nephews  and 
nieces  per  capita.  We  think  the  doctrine  of  both  of  these 
cases  can  be  distinguished  from  the  present  case  on  account  of 


Digitized  by 


Google 


MILLER'S  ESTATE  (NO.  2).  466 

463.  (1904).]  Opinion  of  the  CJourt. 

the  peculiar  language  used  by  Godfrey  Miller  in  his  will,  supra. 
This  language  we  think  divides  these  beneficiaries  into  classes 
and  none  of  the  cases  cited  or  found  by  us,  convince  us  that  the 
testator  clearly  indicated  a  purpose  to  have  his  sister,  Mrs.  Staub, 
take  no  greater  interest  in  his  estate  than  anyone  of  his  nephews 
or  nieces.  On  the  contrary  we  think  the  words  *'  to  be  equal 
beneficiaries  in  balance  of  my  property  "  can  be  reasonably  con- 
strued to  refer  to  the  objects  of  his  bounty  as  classes,  and  that 
what  he  really  meant  was  that  his  estate  should  be  divided  so 
that  each  class  would  be  an  equal  beneficiary.  This  construc- 
tion would  give  his  sister  the  one  fourth  of  his  estate  and  each 
of  the  other  classes  the  same  interest.  And  this  would  be 
strictly  in  accordance  with  the  law  of  inheritance.  Each  set  of 
children  taking  the  interest  that  would  have  gone  to  their  father 
or  mother  if  Godfrey  Miller  had  died  intestate. 

In  our  opinion  this  will  can  be  reasonably  and  properly  con- 
strued under  the  doctrine  of  Minter's  Appeal,  40  Pa.  111. 
In  that  case  (p.  115)  Lowrie,  C.  J.,  said :  "Then  how  shall  we 
interpret  the  bequests  ?  The  testator  says,  *  share  and  share 
alike  among  the  children  of  my  brother  Adam,  and  the  children 
of  my  brother  Martin,  and  to  my  sister  Barbara ; '  and  by  thus 
expressing  himself,  he  seems  to  make  three  classes  and  three 
equal  shares.  In  another  clause  he  leaves  his  thought  more 
doubtful.  What  then  can  we  do  but  resort  to  the  usual  distri- 
bution of  the  law  for  an  analogy  to  help  us?  When  we  find 
a  man  distributing  his  estate  in  whole  or  in  part,  among  his 
next  of  kin,  and  he  leaves  the  proportions  in  which  they  are 
to  take  doubtful,  it  is  quite  natural  for  us  to  suppose  that  he 
had  the  statutory  or  customary  form  of  distribution  in  his  mind, 
and  to  interpret  his  will  accordingly.  This  would  classify  the 
legatees  as  he  seems  to  have  done,  and  as  the  court  below  did, 
and  allows  the  three  classes  to  take  as  their  parents  would  have 
done ;  thus  they  themselves  take  by  quasi  representation  and 
per  stirpes.  If  he  meant  that  his  nephews  should  be  each 
equal  to  his  sisters,  the  word  each  would  have  made  his  mean- 
ing clear.  The  classification  being  made  in  the  will  is  not 
changed  by  the  death  of  his  sister.  Her  children  take  her 
place." 

"  Equally  to  be  divided  and  share  and  share  alike  usually 
mean  a  division  per  capita  and  not  per  stirpes.     But  when  the 
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devise  is  not  to  the  several  children  of  brothers  and  sisters,  but 
to  the  children  of  several  brothers  and  sisters,  and  the  classes 
are  distinguished  by  the  word  '  and '  between  each,  it  amounts 
to  a  classification,  and  the  children  of  each  class  take  their 
parents'  share,  notwithstanding  the  use  of  the  words  *  share 
and  share  alike : ' "  Hiestand,  Appellant,  v.  Meyer  et  al.,  150 
Pa.  501. 

It  seems  to  be  quite  clear  under  the  authorities  that  if  God- 
frey Miller  had  used  the  word  "  and  "  between  each  class  to 
which  he  referred  in  his  will  it  would  have  removed  all  doubt 
and  the  distribution  would  be  per  stirpes.  We  have  not  the 
original  will  before  us,  but  as  printed  in  the  paper-book,  these 
classes  are  divided  by  commas,  and  it  does  not  seem  to  be 
much  of  a  stretch  to  suppose  that  if  the  testator  had  been  a 
learned  man,  or  his  scrivener  had  been  blessed  with  an  ordinary 
education  and  reasonable  intelligence,  these  bequests  would  have 
been  differently  expressed.  The  idea  we  have  is  that  it  will 
not  do  to  apply  close  grammatical  construction  to  the  language 
used  by  an  illiterate  testator. 

In  Ashburner's  Estate,  159  Pa.  545,  we  find  on  page  546  the 
following  from  Penrose,  J.,  which  was  approved  by  the  Su- 
preme Court:  "A  bequest  to  a  designated  person  and  the 
children  of  another  is  a  gift  to  ascertained  individuals,  which, 
in  the  absence  of  evidence  of  a  contrary  intent,  is  said  to  con- 
fer an  equal  share  upon  all  alike ;  and  the  mere  fact  that  the 
parent  of  the  children  is  dead,  and  that  he  bore  the  same  rela- 
tion to  the  testator  that  the  designated  donee  does,  or  that  had 
there  been  no  will  the  parties  would  have  taken  per  stirpes 
under  the  intestate  laws,  does  not  change  the  result.  The  tes- 
tator knows,  or  is  supposed  to  know,  exactly  or  approximately, 
thenumber  of  beneficiaries  whose  names  are  not  mentioned,  and 
as  he  classes  them  with  one  whom  he  designates,  there  is,  per- 
haps, a  presumption  of  equality,  though,  as  said  by  Lord  Eldon 
in  Lincoln  v.  Pelham,  10  Vesey,  175,  in  applying  the  rule  the 
real  intention  is  frequently  to  the  contrary.  The  rule,  however, 
is  one  which,  even  in  England,  will  yield  to  a  very  faint  glimpse 
of  a  different  intention,  2  Jarman  on  Wills,  112 ;  while  in  Penn- 
sylvania its  existence  at  all  has  been  seriously  questioned, 
Osbum's  Appeal,  104  Pa.  637;  though  Dible's  Appeal,  81* 
Pa.  279,  is  ^  illustration  of  its  modified  application;  and, 


Digitized  by 


Google 


MILLER'S  ESTA IE  (NO.  2).  457 

453,  (1904).]  Opinion  of  the  Court. 

after  all,  as  has  often  been  said,  rules  of  construction  have  very 
little  weight  in  the  case  of  wills,  and  precedents  ought  never 
to  be  allowed  an  unbending  control  of  any  case  not  precisely 
analogous  or  even  strictly  identical.  The  rule  in  question  has 
been  more  frequently  disregarded  than  followed  in  this  state 
and  in  other  sister  states."  Osbum's  Appeal,  104  Pa.  637, 
is  a  case  where  on  the  face  of  it  the  will  seemed  to  require  a 
per  capita  distribution,  yet  the  Supreme  Court  construed  it  to 
authorize  a  distribution  per  stirpes.  It  seems  to  us  that  the 
reasoning  of  Justice  Mercur,  who  wrote  the  opinion  in  that 
case,  applies  with  considerable  force  to  the  present  case. 

We  do  not  consider  the  doctrine  of  Priester's  Estate,  23  Pa. 
Superior  Ct.  386,  contrary  to  a  per  stirpes  distribution  in  the 
present  case.  In  Priester's  Estate,  Judge  Henderson,  who 
wrote  the  opinion  said  (p.  390)  :  "  In  Minter's  Appeal,  40  Pa. 
Ill,  relied  upon  by  the  appellee,  the  bequest  was  that  the  estate 
be  divided  amongst  'the  children  of  my  brother  Adam  Minter, 
deceased,  and  the  children  of  my  brother  Martin  Minter,  de- 
ceased, and  to  my  sister  Barbara  Savall.'  There  the  bequest 
was  to  a  group,  not  by  name  but  by  description  of  the  person,  a 
class  which  might  be  diminished.  The  same  distinction  exists 
in  Hiestand  v.  Meyer,  150  Pa.  501."  The  above  language  ap- 
plies with  peculiar  force  to  the  will  of  Christian  Miller.  He 
does  not  name  any  of  the  objects  of  his  bounty  except  his  sister, 
Mrs.  Staub.  All  of  the  others  are  referred  to  as  the  children 
of  designated  persons,  and  this  certainly  classifies  them.  And 
each  class  of  children  might  be  diminished.  We  think  there 
is  no  escape  from  the  conclusion  that  the  intention  of  the  tes- 
tator as  expressed  in  his  will  leaves  the  question  of  distribution 
in  doubt,  and  there  being  nothing  in  the  will  to  resolve  that 
doubt,  and  the  beneficiaries  not  standing  in  the  same  degree  of 
relationship  with  the  testator,  the  law  of  distribution  will  come 
to  our  aid  and  authorize  a  distribution  per  stirpes.  Upon  this 
question  the  case  of  Abel  v.  Abel,  201  Pa.  643,  is  peculiarly 
applicable.  Mr.  Justice  Potter  said  (p.  545) :  "  Where  the 
meaning  of  a  devise  is  uncertain,  the  law  will  adhere  as  closely 
as  possible  to  the  general  rules  of  inheritance,  and  whosoever 
claims  against  the  law  of  descent  must  show  a  satisfactory  writ- 
ten title  :  Grim's  Appeal,  89  Pa.  333." 

The  meaning  of  Godfrey  Miller's  will  is  in  doubt  as  to  the 
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question  of  distribution.  The  donees  are  his  sister  and  nephews 
and  nieces,  pei-sons  standing  in  different  relationship  to  him. 
The  per  stirpies  rule  will  give  the  appellant  the  interest  in 
the  estate,  which  would  have  descended  to  her  if  there  had  been 
no  will.  The  application  of  the  per  capita  rule  by  the  learned 
auditor  and  the  court  below  gave  the  testator's  sister,  appellant, 
the  one  twenty-seventh  of  his  estate  instead  of  the  one-fourth  if 
the  distribution  were  made  per  stirpes.  Bat  as  the  matter  will 
stand  with  the  children  of  William  Wilson  excluded,  to  wit: 
eleven,  and  the  four  children  of  Seth  Wilson  included,  the  per 
capita  distribution  will  give  the  appellant  the  one  twentieth 
of  the  estate  instead  of  the  one  fourth.  This  is  a  very  material 
difference  and  in  our  opinion  the  testator's  bounty  to  his  aged 
sister  should  not  be  so  reduced  and  the  money  given  to  younger 
persons,  his  nephews  and  nieces,  on  any  doubtful  construction 
of  the  will.  Moreover,  it  is  unreasonable  to  suppose  the  testa- 
tor intended  to  so  dispose  of  hie  estate.  It  is  much  more  in 
accordance  with  human  experience,  not  to  mention  justice  and 
equity,  to  suppose  that  the  testator  intended  his  sister  to  have 
one  fourth  of  his  estate,  and  the  children  of  his  deceased  brothers 
and  sisters  to  have  the  remainder  divided  among  them  as  it 
would  have  gone  to  their  parents  if  living  and  he  had  died  in- 
testate. 

We  do  not  overlook  the  fact  that  recognizing  Roxey  Robin- 
son as  a  child  of  Seth  Wilson,  entitled  to  share  in  the  distribu- 
tion, brings  one  person  in  who  is  not  of  the  blood  of  the 
testator.  But  we  do  not  think  this  fact  sufficient  to  require 
the  application  of  the  per  capita  rule. 

The  assignments  of  error  are  all  sustained  and  the  decree  is 
reversed,  and  it  is  ordered  that  the  estate  of  Godfrey  Miller  be 
distributed  to  the  persons  designated  in  the  will  per  stii-pes, 
and  it  is  further  ordered  that  the  appellees  pay  the  costs  of  this 
appeal. 

Rice,  P.  J.,  and  Portbb,  J.,  dissent. 
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Erie  City  v.  Willis,  Appellant. 

Municipal  lien — Assessments  f  or  henefita — Notice — Sewers — Act  of  May  16, 
1901,  P.  L.  224,  sec.  35. 

The  provision  of  section  35  of  the  Act  of  May  16,  1901,  P.  L.  ^24,  that 
^enever  the  cost  of  local  improvements  of  any  kind  in  cities  of  the  third 
class  is  to  be  assessed  upon  the  abutting  properties,  at  least  five  days'  notice 
shall  be  given  of  the  time  and  place  of  making  the  assessment,  is  directory 
and  not  mandatory,  and  if  the  notice  is  not  given  for  the  statutory  time 
the  assessment  is  not  wholly  invalid,  but  is  merely  not  conclusive.  The 
landowner  may^ow  errors  and  mistakes,  and  have  them  corrected  on  the 
trial  of  a  scire  facias  upon  the  claim. 

Municipal  lien — Assessments  for  benefits — Locality  index— Sewers— Act  of 
May  16,  1901,  P.  L.  224,  sees.  26  and  27. 

The  neglect  of  the  prothonotary  to  enter  a  municipal  lien  for  assessments 
in  the  mechanic's  lien  docket,  and  to  keep  a  locality  index,  as  required  by 
sections  26  and  27  of  the  Act  of  May  16, 1901,  P.  L.  224,  does  not  invalidate 
a  municipal  lien  for  assessments  for  benefits  to  property  as  between  the 
parties,  nor  absolutely  bar  recovery  upon  the  scire  facias  issued  upon  the 
lien. 

Municipal  lien — Sewers — Sufficiency  of  claim, 

A  municipal  claim  for  a  sewer  is  sufficient  which  sets  out  the  size  of  the 
sewer,  its  material,  its  length  in  front  of  defendant's  property,  the  price  per 
foot,  the  length  and  price  per  foot  of  the  house  connections  togeUier  with 
the  title  and  date  of  approval  of  the  ordinance  under  which  the  work  was 
done. 

Municipal  liens — Sewers — House  connections — Notice — Act  of  May  16, 
1901,  P.  L.  224,  sec.  29. 

Under  the  Act  of  May  16,  1901,  P.  L.  224,  sec.  29,  a  property  owner 
cannot  be  charged  with  costs  of  house  connections  with  a  sewer  in  the  ab- 
sence of  notice  to  the  owner,  and  default  in  compliance  with  the  notice. 

Argued  May  16,  1904.  Appeal,  No.  156,  April  T.,  1904, 
by  defendant,  from  judgment  of  C.  P.  Erie  Co.,  Feb.  T.,  1903, 
No.  4,  on  verdict  for  plaintiff  in  case  of  City  of  Erie  v.  A  Piece 
of  Land  Fronting  on  Myrtle  Street  and  Flora  E.  Sharp  Willis 
and  E.  B.  Willis,  Owners  or  Reputed  Owners,  with  notice  to 
Sarah  Cochran.  Before  Rice,  P.  J.,  Bbaybb,  Oblady,  Por- 
ter, Morrison  and  Henderson,  JJ.    AfSrmed. 

Scire  facias  sur  municipal  lien  'for  a  sewer. 
From  the  record  it  appeared  that  the  defendant  moved  to 
strike  ofiF  the  lien  for  the  following  reasons : 
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1.  No  items  are  given  which  go  to  make  up  the  gross  amount 
for  which  payment  is  sought  to  be  enforced  and  for  which 
said  lien  is  filed,  as  required  by  law  to  be  given. 

2.  That  the  lien  filed  in  this  case  was  not  docketed  in  the 
mechanic's  lien  docket.  Nor  was  the  scire  facias  issued 
from  such  entry,  nor  was  the  case  entered  in  the  judgment 
index  of  the  proper  court,  as  required  by  act  of  assembly,  in 
such  cases  made  and  provided. 

3.  That  no  legal  notice  of  the  time  and  place  of  assessment 
of  the  cost  of  said  lateral  tile  sewer  against  the  abutting 
property  owners  was  g^ven  to  defendants  as  required  by  law. 

4.  That  no  locality  index  was  kept  by  the  prothonotary  of 
Erie  county,  in  which  the  claim  of  the  city  of  Erie,  plaintiff, 
was  entered  as  required  by  act  of  assembly. 

The  court  overruled  the  motion.  [1] 
The  court  refused  binding  instructions  for  defendant.  [5] 
Verdict  and  judgment  for  plaintiff  for  $109.20.     Defend- 
ant appealed. 

Erron  assigned  among  others  were  (1)  in  overruling  motion 
to  strike  off  lien ;  (5)  in  refusing  binding  instructions  for 
defendant. 

Albert  B.  Osborne,  with  him  Henry  A.  Clark  and  Henry  C. 
Taru^  for  appellants. — A  city  can  create  a  valid  lien  for  im- 
provement of  streets  only  when  the  improvement  is  made  in 
pursuance  of  law  and  the  mode  established  by  statute  or  or- 
dinance is  strictly  followed:  Ferguson's  App.,  159  Pa.  89; 
Hershberger  v.  Pittsburg,  115  Pa.  78 ;  Scranton  v.  Kings- 
bury, 4  Pa.  Dist.  Rep.  555  ;  Western  Pa.  Ry.  Co.  v.  Allegheny, 
92  Pa.  100 ;  -O'Byme  v.  Philadelphia,  93  Pa.  225. 

Where  the  mode  of  making  improvements  is  prescribed  by 
statute  the  mode  in  such  cases  constitutes  the  measure  of 
power:  Zottman  v.  City  of  San  Francisco,  20  Cal.  96;  Dil- 
lon on  Municipal  Corporations,  pages  944  and  946 ;  Election 
of  Little  Beaver  Twp.  School  Directors,  165  Pa.  233. 

The  provisions  of  the  act  of  1901  in  relation  to  notice, 
manner  of  filing  and  docketing  lien,  issuing  scire  facias  and 
requisites  as  to  the  contents  of  the  claim  filed  are  mandatory : 
Norwegian  Street,  81  Pa.  349  ;  Hepburn  v.  Philadelphia,  149 
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Pa-  335;  Philadelphia  v.  Stanger,  8  W.  N.  C.  151;  Fanning 
V.  Gregoire,  57  U.  S.  524 ;  Parker  v.  Overman,  59  U.  S.  137, 

WiUiam  O.  Crosby^  for  appellee. — Statutes  prescribing  time 
and  mode  of  proceedings  by  public  oflBcers  are  directory :  23 
Am.  and  Eng.  Ency.  Law  (Ist  ed.)  461 :  Pittsburg  v.  Coursin, 
74  Pa.  400 ;  White  v.  McKeesport  Borough,  101  Pa.  394 ; 
Beaumont  v.  Wilkes-Barre,  142  Pa.  198. 

Opinion  by  Rice,  P.  J.,  November  21, 1903: 

This  case  grew  out  of  the  construction  of  a  lateral  sewer  in 
Myrtle  street  from  Twenty-ninth  street  to  Peach  street.  We 
have  not  been  furnished  a  copy  of  the  ordinance,  but  we  assume 
from  the  course  of  the  argument  that  it  provided  that  the 
cost  be  assessed  upon  the  abutting  properties  "by  an  equal 
assessment  by  the  foot  front,"  etc.  The  claim  filed  against 
this  piece  of  land  was  for  its  proportion  of  the  cost  of  the 
construction  of  the  sewer ;  also  for  the  cost  of  house  connec- 
tions, and  five  per  cent  penalty  for  nonpayment  of  the  assess- 
ment within  the  time  required  by  the  ordinance. 

The  matters  assigned  as  error  are  the  refusal  of  the  court  to 
strike  off  the  lien,  certain  rulings  upon  evidence  and  instruc- 
tions given  to  the  jury  upon  the  trial  of  the  sci.  fa.,  and  the 
refusal  to  enter  judgment  for  the  defendant  upon  the  point  of 
law  reserved  non  obstante  veredicto.  The  questions  thus 
raised  are  summarized  in  the  appellants'  statement  of  the 
questions  involved  under  five  heads,  and  we  will  discuss 
them  in  the  order  there  presented. 

1.  It  is  suggested,  although  the  point  is  not  argued  in 
the  appellants'  printed  brief,  that  the  way  described  in  the 
claim  as  Myrtle  street  was  not  a  legally  opened  street.  This 
was  a  mixed  question  of  law  and  fact.  The  learned  trial  judge 
instructed  the  jury  tliat  although  the  street  was  established  by 
ordinance  in  1874,  yet  it  was  necessary  to  make  it  a  public 
street  that  it  **  be  opened  by  the  city  on  the  ground  and  used 
as  a  street  by  the  public,"  and  submitted  to  them  the  question 
whether  "  there  is  a  street  there  on  the  ground  used  by  the 
public  which  has  been  accepted  by  the  city  and  opened  as  a 
public  street."  So  far  as  this  proposition  involved  matter  of 
law  there  was  no  error  of  which  the  defendants  can  complain, 
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and  there  was  ample  evidence  to  warrant  the  jury  in  finding 
the  essential  facts  referred  to  in  it. 

2.  Section  35  of  the  Act  of  May  16,  1901,  P.  L.  224, 
provides  that  whenever  the  cost  of  local  improvements  of  any 
kind  in  cities  of  the  third  class  is  to  be  assessed  upon  the 
abutting  properties,  at  least  five  days*  notice  shall  be  given  of 
the  time  and  place  of  making  the  assessment,  also  that  notice 
be  published  in  one  or  more  newspapers  for  three  successive 
days.  Notice  was  duly  published  the  required  number  of  days, 
and  was  served  on  the  owner  on  April  21.  But  as  the  as- 
sessment was  to  be  made  on  April  25,  this  was  one  day  short 
The  assessment  consisted  of  an  apportionment  of  the  cost  of 
the  improvement  on  the  properties  abutting  upon  it  by  the  foot 
front  rule  and  was  made  by  the  city  engineer.  He  put  this  in 
tabulated  form,  showing  cost  of  the  improvement,  including 
the  itemized  accounts  of  the  several  amounts  charged  to  each 
property,  and  returned  it  to  councils.  Having  been  approved 
by  them  and  the  mayor,  the  claims  for  the  amounts  thus 
assessed  went  into  the  hands  of  the  proper  city  officer  for  collec- 
tion. No  question  is  raised  as  to  the  regularity  of  the  assess- 
ment, except  as  to  the  notice.  But  it  is  claimed  that  the 
statutory  provision  as  to  that  matter  is  mandatory,  and  must 
be  obeyed  under  the  penalty  of  having  the  assessment  and  all 
subsequent  proceedings  declared  void.  What  we  have  to  say 
upon  that  subject  is  to  be  understood  as  relating  only  to  an  as- 
sessment by  the  city  engineer,  whose  simple  duty  is  to  appor- 
tion the  cost  as  above  stated.  A  leading  case  upon  the 
subject  of  mandatory  and  directory  provisions  of  a  statute  is 
Bliiden  v.  Philadelphia,  60  Pa.  464,  where  Justice  Shars- 
WOOD  said :  "  It  would  not  perhaps  be  easy  to  lay  down  any 
general  rule  as  to  when  the  provisions  of  a  statute  are  merely 
directory,  and  when  mandatory  or  imperative.  .  Where  the 
words  are  affirmative,  and  i*elate  to  the  manner  in  which  power 
or  jurisdiction  vested  in  a  public  officer  or  body  is  to  be 
exercised,  and  not  to  the  limits  of  the  power  or  jurisdiction 
itself,  they  may  and  often  have  been  construed  to  be  direc- 
tory ;  but  negative  words  which  go  to  the  power  or  juris- 
diction itself  have  never,  that  I  am  aware  of,  been  brought 
within  that  category."  This  statement  of  the  general  rule,  as 
any  statement  must,  leaves  considerable  latitude  for  construo- 
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tion  as  particular  cases  arise,  as  will  be  seen  by  a  comparison 
of  the  decision  in  Pittsburg  v.  Coursin,  74  Pa.  400,  with  the 
opinion  of  Mr.  Justice  Clark  in  Hershberger  v.  Pittsburg,  115 
Pa.  78.  Botli  of  these  cases  involved  a  construction  of  differ- 
ent sections  of  the  Act  of  January  6,  1864,  P.  L.  1131.  The 
latter  related  to  sections  3  and  11,  and  it  was  strongly  inti- 
mated but  not  positively  decided  that  the  provision  as  to  the 
notice  to  be  given  by  viewers  appointed  to  appraise  damages 
and  benefits  was  intended  "  to  impose  a  limitation  upon  the  juris- 
diction and  power  of  the  viewers,"  and  therefore  was  manda- 
tory. The  former  case  involved  a  construction  of  section  7,  and 
it  was  held  that  the  provision  relative  to  the  notice  to  be  given 
by  the  recording  regulator  was  directory  only.  There  is  no 
conflict  between  these  cases,  and  it  is  very  evident  that  in  de- 
ciding the  Hershberger  case,  the  court  did  not  intend  to  dis- 
turb or  qualify  in  any  way  the  ruling  in  the  Coursin  case  ;  for, 
after  quoting  from  it  to  show  the  point  decided,  Justice  Clark 
said :  "  A  statute  directing  the  mode  of  procedure  by  a  public 
officer  is  in  general  deemed  directory  ;  a  precise  compliance  is 
not  essential  to  tlie  validity  of  the  proceedings  unless  so  de- 
clared." The  difference  between  the  procedure  under  section 
7  of  the  act  of  1864  and  the  procedure  under  review  here,  is 
one  of  form  only  and  not  of  substance.  The  power  and  juris- 
diction of  the  regulator  under  that  section  were  substantially 
the  same  as  the  power  and  jurisdiction  of  the  city  engineer  in 
our  case,  and  in  neither  case  were  they  discretionary  in  their 
nature.  True,  section  7  of  the  act  of  1864  directed  the  regula- 
tor to  make  up  the  assessment  and  then  give  notice,  but  the 
puipose  of  the  notice  was  to  give  parties  interested  an  oppor- 
tunity to  have  any  errors  or  mistakes  corrected,  and  this  was 
to  precede  the  return  of  the  assessment  to  the  treasurer.  Man- 
ifestly the  notice  directed  to  be  given  by  the  city  engineer  in 
our  case  was  no  more  essential  to  the  validity  of  the  assess- 
ment made  up  by  him  than  was  the  notice  directed  to  be  given 
by  the  regulator  essential  to  the  validity  of  the  assessment  re- 
turned by  him  to  the  city  treasurer.  In  concluding  his  opinion 
in  Pittsburg  v.  Coursin,  Justice  Sharswood  said :  "  It  is 
true  that  we  ruled  in  Hutchinson  v.  Pittsburg,  that  where  due 
notice  has  been  given,  the  assessment  is  conclusive  upon  the 
party,  but  it  does  not  follow  that  if  not  given  the  assessment 
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is  thereby  wholly  invaliduted,  but  only  that  it  is  not  conclu- 
sive. The  party  may  show  errors  and  mistakes,  and  have 
them  corrected  on  the  trial  of  the  scire  facias  upon  the  claim." 
As  we  I'egard  this  case,  it  is  an  authoritative  decision  of  the 
substantial  question  before  us  ;  therefore  further  discussion  is 
unnecessary.  The  principle  upon  which  it  was  decided  has 
been  applied  in  other  analogous  cases,  amongst  wliich  may  be 
mentioned  Magee  v.  Commonwealth,  46  Pa.  358 ;  White  v. 
McKeesport,  101  Pa.  394;  Dewhurst  v.  Allegheny,  95  Pa. 
437  ;  Beaumont  v.  Wilkes-Barre,  142  Pa.  198;  Com.  v. 
Beaver  Borough,  171  Pa.  542. 

3.  The  claim  was  filed  in  the  proper  office  within  the  time 
prescribed  by  the  act,  and  was  entered  on  the  judgment  index 
as  directed  by  the  26th  section.  Thus  far,  tlie  statute  was 
complied  with  literally.  But,  instead  of  entering  the  claim  in 
the  mechanic's  lien  docket,  as  directed  by  the  same  section,  the 
prothonotary  entered  it  in  the  municipal  lien  docket  He  also 
neglected  to  keep  a  locality  index  at  that  time,  as  directed  by 
the  27th  section.  Compliance  with  these  statutory  provisions, 
was  not  optional  with  the  prothonotary,  and  we  are  not  to  be 
understood  as  deciding  that  the  procedure  pursued  by  him  was 
as  effectual  for  all  purposes  as  if  he  had  complied  strictly  with 
them.  But  it  is  quite  clear  to  us  that  failure  to  enter  the  claim 
in  the  mechanic's  lien  docket,  in  addition  to  entering  it  in  the 
municipal  lien  docket,  or  the  prothonotary's  neglect  to  keep  a 
locality  index,  was  not  sufficient  to  invalidate  the  lien  as 
between  the  parties,  nor  to  absolutely  bar  recovery  upon  the 
sci.  fa.  issued  upon  it.  What  may  be  the  effect  of  these  irreg- 
ularities upon  the  rights  of  the  plaintiff  as  against  third  per- 
sons is  a  question  upon  which  we  express  no  opinion.  See 
Magee  v.  Com.,  46  Pa.  358 ;  Dewhurst  v.  Allegheny,  95  Pa. 
437 ;  Summy  v.  Hiestand,  65  Pa.  300. 

4.  It  is  objected  that  the  claim  is  defective  because  it  does 
not  properly  set  forth  (a)  the  authority  under  and  by  virtue 
of  which  the  work  was  done ;  (6)  the  kind  and  character  of 
work  done  and  materials  furnished.  As  to  the  latter,  we  adopt 
the  language  of  Judge  Walling  :  "  I  am  of  the  opinion  that 
the  lien  sufficiently  sets  out  the  kind  and  character  of  the  work 
done.  It  gives  the  size  of  the  sewer,  its  material  and  the  length 
in  front  of  defendaats'  property  and  the  price  per  foot ;  and 
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also  the  length  and  price  per  foot  (5f  the  house  connections. 
Where  the  entire  improvement  is  let  in  one  contract,  as  in  this 
case,  the  city  might  not  be  able  to  set  out  the  exact  amount  of 
labor  and  material  that  went  into  the  improvement  in  front  of 
each  property."  The  claim  described  the  ordinance  under 
which  the  work  was  done  and  assessments  made  by  its  title 
and  the  date  of  its  approval,  and  declared  that  the  lien  was 
claimed  "  by  virtue  of  tlie  provisions  of  sundry  acts  of  assem- 
bly relative  to  the  construction  of  sewera  ....  and  the  assess- 
ment and  collection  of  the  cost  thereof  by  a  tax  upon  the  real 
estate  fronting  on  the  streets  so  improved  and  the  filing  of  liens 
therefor."  That  more  was  needed  in  order  to  comply  with  the 
requirements  of  the  act  relative  to  setting  forth  the  authority 
under  or  by  virtue  of  which  the  work  was  done  and  the  assess- 
ments made,  has  not  been  made  clear.  We  think  the  claim 
was  sufficiently  explicit  in  this  regard,  and  in  support  of  this 
conclusion  refer  to  the  case  of  Philadelphia  v.  Richards,  124 
Pa.  308. 

5.  The  only  remaining  question  relates  to  the  charge  for  two 
house  connections  of  eighteen  feet  each.  It  seems  that  in  con- 
structing the  sewer,  branches  were  laid  therefrom  to  the  inner 
side  of  the  curb  in  front  of  these  and  doubtless  other  abutting 
properties.  As  we  understand  the  case,  the  cost  of  these  house 
connections  was  not  included  in  the  cost  of  the  lateral  sewer, 
and  therefore  was  not  apportioned  according  to  frontage 
amongst  the  several  abutting  properties.  The  authority,  if  it 
existed,  for  imposing  a  charge  upon  the  defendants'  property 
for  the  actual  cost  of  these  house  connections,  must  be  found 
in  Section  5,  Article  13,  of  the  Act  of  May  23, 1889,  P.  L.  277, 
as  amended  by  Section  29  of  the  Act  of  May  16, 1901,  P.  L. 
224,  246.  But  that  section  plainly  contemplates  notice  to  the 
owner  and  default  of  compliance  with  the  notice.  It  is  con- 
ceded, however,  that  no  notice  was  given ;  hence  it  cannot  be 
said  that  the  defendants  were  in  default,  and  unless  the  facts 
distinguish  the  case  from  Pittsburg  v.  Biggert,  23  Pa.  Supe- 
rior Ct.  540,  the  principle  there  decided  would  seem  to  be 
applicable  here  and  to  sustain  the  defense  so  far  as  this  portion 
of  the  claim  is  concerned.  It  is  urged,  however,  and  the  learned 
judge  below  took  that  view  of  the  evidence,  that  the  failure  to 
give  notice  to  the  defendants  to  make  the  house  connections 
Vol.  XXVI — 30 
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was  rendered  immaterial  by  the  fact  that  they  actually  extended 
these  house  connections  across  their  premises  to  their  dwellings, 
and  are  now  using  the  sewer.  The  difficulty  we  find  is  not  so 
much  in  the  legal  principle  as  in  the  evidence ;  for,  while  the 
witness  who  testified  upon  that  subject  said  in  his  direct  ex- 
amination that  these  house  connections  were  extended  to  the 
defendants'  premises  by  an  arrangement  between  them  and  the 
contmctor;  yet,  upon  cross-examination,  it  appeared  that  he 
had  no  definite  knowledge  upon  that  subject.  All  that  he 
could  say  was :  "  Only  I  know  that  the  contractor  cut  into  his 
yard.  That  showed  as  an  open  trench."  This,  in  our  judg- 
ment, was  scarcely  sufficient  to  warrant  a  disposition  of  the 
legal  question  upon  the  assumption  that  the  defendants  had 
actually  made  connections  with  the  sewer,  and  were  using  it. 
We  think,  therefore,  there  is  a  valid  defense  under  the  evidence 
to  this  portion  of  the  claim.  This,  however,  will  not  necessi- 
tate a  retrial  of  the  case ;  but  the  error  may  be  corrected  by 
deducting  the  amount  of  this  charge  from  the  entire  amount 
for  which  judgment  was  entered. 

The  judgment  is  modified  and  amended  by  deducting  from 
the  amount  thereof,  as  of  the  date  when  it  was  entered,  the 
sum  of  fl3.88,  this  being  the  cost  of  the  house  connections, 
and  interest  thereon  to  the  date  of  judgment  and  five  per  cent 
penalty ;  and  as  thus  modified  and  amended  the  judgment  is 
affirmed. 


Trace  v.  Pennsylvania  Railroad,  Appellant. 

Railroads — Common  carriers — Negligence — Degree  of  care — Presumption — 
Live  Stock, 

A  common  carrier  is  bound  to  employ  safe  and  sufficient  means  of  car- 
riage, trustworthy  and  competent  servants  and,  by  himself  or  his  agent,  to 
exercise  an  intelligent  supervision  over  the  system  of  carriage  which  he 
employs.  He  is  therefore  to  all  intents  and  purposes  an  insurer  against 
sudi  perils  of  transportation  as  it  b  his  duty  to  provide  against;  and  these 
include  all  the  perils  of  the  journey  except  such  as  arise  from  the  act  of 
God  or  the  public  enemies. 

If  for  any  reason  an  injurious  accident  happen  to  or  by  reason  of  that 
which  the  carrier  provides  for  the  transportation,  the  law  which  imposes 
the  exercise  of  the  utmost  care  upon  him,  presumes  the  accident  to  be  due 
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to  the  want  of  that  care  and  puts  upon  him  the  duty  of  successfully  reliev- 
ing himself  from  that  presumption. 

If  a  railroad  company  employed  in  the  transportation  of  live  stock 
permits  straw  or  other  combustible  material  to  be  used  on  the  cars  and  a 
fire  originates  therefrom  by  which  the  animals  are  injured,  a  presumption 
of  negligence  arises  against  the  company,  which  it  must  rebut  in  order  to 
relieve  itself  of  liability  for  the  loss.  In  such  a  case  the  company  cannot 
by  contract  limit  the  liability  to  a  sum  less  than  the  value  of  the  animals 
as  against  its  own  negligence. 

Argiied  May  18,  1904.  Appeal,  No.  58,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Venango  Co.,  April  T., 
1903,  No.  25,  on  verdict  for  plaintiff,  in  case  of  C.  E.  Trace  v. 
Pennsylvania  Railroad  Company.  Before  RiCB,  P.  J.,  Bea- 
ver, Orlady,  Porter,  Morrison  and  Henderson,  JJ. 
AfBrmed. 

Trespass  to  recover  damages  for  the  loss  of  two  horses.  Be- 
fore Creswell,  p.  J. 

At  the  trial  it  appeared  that  the  horses  were  lost  in  a  fire 
during  their  transportation  from  Franklin  to  Johnstown. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $1,245.  Defendant 
appealed. 

Errors  asnigned  were  (1-6)  the  instructions  quoted  in  the 
opinion  of  the  Superior  Court. 

C.  L  Heydrick^  with  him  John  L.  Neshit^  for  appellant. — 
Trace's  release  or  limitation  of  liability  is  not  general  but  par- 
ticular. This  kind  of  contract  has  been  held  to  be  lawful  in 
Penna.  R.  R.  Co.  v.  Raiordon,  119  Pa.  677,  and  cases  there 
cited. 

Tliis  accident  was  extraordinary.  The  omission  to  guard 
against  extraordinary  accident  is  not  negligence.  The  carrier 
is  not  expected  to  guard  against  that  which  no  reasonable  man 
would  expect  to  occur:  Blyth  v.  Birmingham  Water  Works, 
11  Ex.  781 ;  Greenland  v.  Chaplin,  5  Exch.  248. 

The  effect  of  Trace's  special,  contract  for  the  carriage  of 
these  horses  was  to  make  the  railroad  company  not  a  common 
carrier  and  general  insurer  of  the  horses,  but  a  carrier  with 


Digitized  by 


Google 


468  TRACE  v.  PENNSYLVANIA  RAILROAD,  AppeUant. 

Arguments — Opiaion  of  the  Court.  [26  Pa.  Superior  Ct. 

special  limited  liabilities,  and  only  an  insurer  against  the  con- 
sequences of  its  own  negligence,  and  in  such  a  case  we  say  the 
burden  of  proof  of  the  carrier's  negligence  ought  to  be  upon 
the  shipper :  Farnham  v.  Camden  &  Amboy  R.  R.  Co.,  55  Pa. 
53 ;  Penna.  R.  R.  Co.  v.  Raiordon,  119  Pa.  577. 

Robert  F.  Olefin^  for  appellee. 

Opinion  by  Beaver,  J.,  November  21, 1904 : 

It  was  said  in  Willock  v.  Penna.  R.  R.  Co.,  166  Pa,  184: 
"  A  common  carrier  is  bound  to  employ  safe  and  sufficient 
means  of  carriage,  trustworthy  and  competent  servants  and, 
by  himself  or  his  agent,  to  exercise  an  intelligent  supervi- 
sion over  the  system  of  carriage  which  he  employs.  He  is, 
therefore,  to  all  intents  and  purposes,  an  insurer  against  such 
perils  of  transportation  as  it  is  his  duty  to  provide  against ; 
and  these  include  all  the  perils  of  the  journey,  except  such  as 
arise  from  '  the  act  of  God  or  the  king's  enemies.' 

**  Our  forefathers  brought  this  definition  of  the  duties  of  a 
common  carrier  with  them,  when  they  came  to  this  continent, 
and  its  outlines  remain  substantially  the  same  to  this  day.  Some 
limitations  upon  his  common- law  liabilities  have  been  sustained 
to  protect  the  carrier  against  unjust  and  fraudulent  claims  on 
the  part  of  customers ;  but  the  measure  of  care  due  from  him 
to  those  whom  he  serves  has  not  been  abated  in  the  slightest 
degree.  He  is  still  held  to  be  an  insurer  against  such  perils 
as  it  is  his  duty  to  provide  against,  and  among  these  are  such 
as  arise  from  the  use  of  defective  or  inadequate  instruments  of 
carriage  and  from  the  employment  of  incompetent,  negligent 
or  criminal  servants  :  Farnham  et  al.  v.  The  Camden  &  Amboy 
R.  R.  Co.,  55  Pa.  53." 

It  was  also  said,  in  Penna.  R.  R.  Co.  v.  Raiordon,  119 
Ph.  577 :  "  The  rule  in  relation  to  the  presumption  of  negli- 
gence against  a  carrier  is  well  stated  in  Laing  v.  Colder,  8  Pa. 
479,  '  how  the  mere  happening  of  an  injurious  accident  raises 
prima  facie  a  presumption  of  neglect  and  throws  upon  the  car- 
rier the  onus  of  showing  that  it  did  not  exist.'  But  the  word 
'  accident '  must  be  understood  as  referring  to  such  happenings 
as  the  exercise  of  proper  care  by  the  caiTier  could  have  pre- 
vented.    The  machinery  for  transportation  is  under  his  exclu- 
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sive  raanagement  and  control  and  he  contracts  for  its  sufSciency 
and  for  the  skill  and  fidelity  of  his  servants  in  charge  of  it. 

"  If,  for  any  reason,  an  '  injurious  accident '  happens  to  or 
by  reason  of  that  which  the  carrier  provides  for  the  transporta- 
tion, the  law  which  imposes  the  exercise  of  the  utmost  care  upon 
him  presumes  the  accident  to  be  due  to  the  want  of  that  care 
and  puts  upon  him  the  duty  of  successfully  relieving  himself 
from  that  presumption." 

It  appears,  from  the  testimony  in  the  case  under  considera- 
tion, that  the  plaintiff,  a  dealer  in  horses,  desiring  to  ship  a 
pair  of  high  priced  horses  from  Franklin,  where  he  resided,  to 
Johnstown,  Pa.,  telephoned  the  freight  agent  of  the  Pennsyl- 
vania railroad  for  a  car  for  that  purpose.  Having  been  in- 
formed that  the  car  was  at  the  station,  the  horses  were  loaded 
upon  it.  The  car  being  an  ordinary  closed  box  car,  straw  for 
bedding  the  horses  was  used  and,  in  order  to  allow  air  to  enter 
the  car,  the  sliding  doors  at  the  sides  were  left  open  for  about 
six  inches.  En  route  between  Franklin  and  Johnstown,  after 
passing  Kiskiminetas  Junction,  the  car  was  discovered  to  be 
on  fire,  the  employee  of  the  plaintiff,  who  accompanied  the 
horses,  being  then  in  the  caboose  with  two  of  the  brakemen 
connected  with  the  train.  The  brakemen  immediately  sig- 
naled to  the  engineer  to  stop  the  train  and  as  soon  as  their 
signal  was  observed  and  the  train  stopped  every  effort  was 
made  to  extinguish  the  fire  but  without  avail.  The  horses  and 
the  car  were  completely  destroyed  and  the  action  here  is  for 
the  recovery  of  the  value  of  the  horses,  based  upon  the  negli- 
gence of  the  defendant. 

It  is  important  to  keep  in  mind  that  the  ground  upon  wliich 
recovery  was  sought  was  tlie  negligence  of  the  defendant.  A 
contract  between  the  plaintiff  and  the  defendant,  under  which 
the  shipment  was  made,  was  given  in  evidence,  but  it  has 
little  to  do  in  the  consideration  of  the  case,  if  there  was  negli- 
gence ;  and,  inasmuch  as  this  Ls  to  be  presumed  from  the  mei*e 
fact  of  the  accident,  the  contents  thereof  need  not  in  any  way 
be  considered. 

The  shipment  having  been  made  in  an  ordinary  closed  box 
car  instead  of  a  stock  car,  necessitating  the  use  of  straw  for 
bedding  and  the  open  door  for  ventilation  and  the  accident 
having  happened  apparently  from  these  circumstances,  the  fact 
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of  the  accident  presumes  negligence  and  the  defendant  is  lia- 
ble, unless  that  presumption  is  rebutted.  The  general  princi- 
ple applying  to  such  a  case  is  fully  stated  in  Penna.  R.  R. 
Co.  V.  Raiordon,  119  Pa.  577,  aud  the  special  question  equally 
well  settled  in  Powell  v.  Penna.  R.  R.  Co.,  82  Pa.  414,  in 
which  a  similar  accident  was  caused  by  similar  means ;  in 
which  case  Mr.  Justice  Woodwabd,  delivering  the  opinion 
of  the  court,  stated  very  fully  the  general  principles  already 
quoted  by  ua,  governing  such  cases.  Without  quoting  the 
strong  language  used  in  the  opinion,  it  may  be  enough  to  quote 
the  syllabus  which  contains  the  principle  decided :  "  If  a  rail- 
road company,  employed  in  the  transportation  of  live  stock  per- 
mit straw  or  other  combustible  materials  to  be  used  on  the  cars 
and  a  fire  originate  therefrom,  by  which  the  animals  are  in- 
jured, it  is  such  negligence  as  will  render  them  liable  for  the 
loss  sustained." 

The  assignments  of  error  relate  to  two  questions,  first,  the 
amount  of  the  liability  and,  secondly,  the  question  of  negli- 
gence. 

1.  As  to  the  liability.  After  affirming  the  defendant's 
second  pomt  that  "  The  defendant  might  lawfully  limit  its 
liability  for  loss  occurring  from  any  cause,  except  its  own  neg- 
ligence, and  the  contract  in  evidence  is  a  lawful  contract  to 
limit  its  liability  to  $100  for  each  horse  lost  by  this  fire,  unless 
the  fire  was  caused  by  the  defendant's  negligence,"  the  court 
refused  the  fourth  and  fifth  points,  which  were :  "  4.  In  no 
event  can  the  plaintiff,  under  the  proofs  in  this  case,  recover 
more  than  $100  for  each  hoi-se,  as  limited  in  the  contract  of 
carriage,  unless  the  defendant's  negligence  caused  the  loss," 
and  '*  5.  In  no  event  can  the  jury  find  for  the  plaintiff  for 
more  than  $200,  with  interest  from  the  date  of  the  fire  which 
destroyed  the  horse."  The  answer  to  the  fourth  point  was 
perhaps  not  strictly  correct  for,  having  affirmed  the  second, 
that  tJie  defendant  might  lawfully  limit  his  liability,  it  would 
seem  that  such  a  limitation  could  be  enforced,  unless  '*  the  de- 
fendant's negligence  caused  the  loss."  This,  however,  did  the 
defendant  no  harm,  inasmuch  as  the  points  were  refused  with- 
out reading  and,  in  the  general  charge,  the  court  said :  "  While, 
under  the  special  contract  which  has  been  offered  in  evidence, 
the  plaintiff  is  entitled  to  demand   $100   for  each  of    Uiese 
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horses,  we  say  to  you  that  under  the  evidence  of  the  plaintiff 
and  the  pleadings,  if  the  plaintiff  is  entitled  to  recover  at  all, 
he  is  entitled  to  recover  the  full  value  of  the  horses."  This 
is  a  practical  affirmance  of  the  fourth  point  and  gives  the  rea- 
sons for  refusing  the  fifth. 

2.  After  affirming  the  defendant's  first  and  third  points, 
which  were :  "  First.  The  gist  of  this  action  is  negligence. 
The  plaintiff  must  prove  negligence  on  the  part  of  the  defend- 
ant in  order  to  recover.  Negligence  is  the  want  of  care  accord- 
ing to  the  cii-cumstances."  "  Third.  The  mere  fact  of  the  loss 
of  the  plaintiff's  horses  by  fire  is  not,  under  this  contract,  proof 
of  the  defendant's  negligence,"  the  court  said — which  is  as- 
signed for  error  under  three  different  specifications :  '*  The 
law  is  that,  where  an  injurious  accident  occurs  to  property  be- 
ing thus  transported,  there  arises  a  presumption  of  negligence 
on  the  part  of  the  common  carrier. 

"  As  we  understand  the  law,  the  burning  of  this  car  and 
these  horses  was  an  injurious  accident  and  is  to  be  classed  with 
such  accidents  as  the  breakage  of  a  car  or  a  collision  with  an- 
other car  or  anything  of  that  kind. 

*'  Under  the  law,  therefore,  as  we  understand  it,  this  accident 
having  occurred,  the  burden  of  showing  that  the  company  was 
not  negligent  rests  upon  the  defendant  company.  Under  the 
law,  it  is  the  duty  of  the  defendant  company  to  satisfy  you 
that  the  injury  resulted  from  causes  beyond  its  control  and 
without  fault  or  negligence  on  its  part." 

In  view  of  the  general  principles  which  we  have  quoted  at 
the  beginning  of  this  opinion,  these  extracts  from  the  charge 
were  all  proper  and  placed  no  greater  burden  upon  the  defend- 
ant than  it,  under  the  law,  was  bound  to  assume. 

It  may  be  well  to  remark  here  that  all  the  employees  con- 
nected with  the  tmjn  were  called  as  witnesses  and  that  none 
of  them  pretends  to  give  any  explanation  whatever  of  the  origin 
of  the  fire. 

Upon  a  review  of  the  whole  case,  we  see  nothing  in  the  an- 
swers to  points  and  the  charge  of  the  couii;  of  which  the  de- 
fendant has  good  ground  to  complain. 

Judgment  affirmed. 
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Schmitz  V.  Roberts,  Appellant. 

Deceit — Vendor  and  vendee — MisrepresenlaHons — Fraud — Evidence. 

Where  the  purchase  of  real  estate  is  fully  closed  by  conveyance  and  pay- 
ment or  security  of  the  purchase  money,  the  law  is  well  settled  that  a  vendee 
who  does  not  offer  to  rescind  and  reconvey  the  property  to  his  vendor  can 
only  recover  where  his  evidence  makes  a  clear,  strong  case.  Where  he  holds 
fast  to  the  property  purchased  and  seeks  to  recover  back  a  portion  of  the 
purchase  money  or  damages,  there  is  a  strong  presumption  that  his  deed 
conveyed  what  he  purchased  and  the  burden  rests  heavily  upon  him  to 
overcome  this  by  sufficient  testimony.  The  law  will  not  permit  him  to 
recover  in  such  case  on  weak,  and  unsatisfactory  evidence. 

In  an  action  in  deceit  to  recover  damages  alleged  to  have  been  sustained 
through  misrepresentations  in  connection  with  the  sale  and  conve3rance  of 
a  lot  of  land,  it  appeared  that  plaintiff  occupied  the  land  in  question  prior 
to  the  agreement  of  sale.  In  the  contract  of  sale,  one  of  the  lines  was  men- 
tioned as  being  189  feet.  The  contract  contained  these  words  ''accurate 
description  to  be  furnished  by  Chester  E.  Albright,  C.  E."  Subsequently 
Mr.  Albright  prepared  an  accurate  description,  and  his  description  was  in- 
corporated in  the  deed  delivered  to  the  plaintiff  by  the  defendants.  In  the 
deed  the  line  which  appeared  in  the  contract  as  189  feet  appeared  as  160  feet 
The  latter  distance  was  correct,  and  in  view  of  the  other  lines  and  their 
courses  it  was  a  mathematical  impossibility  to  have  this  line  longer  than 
as  stated  in  the  deed.  After  the  deed  had  been  recorded  and  returned  to 
plaintiff  he  complained  of  the  shortage  of  the  line.  It  also  appeared  that 
plaintiff  executed  a  mortgage  and  received  a  title  policy  when  the  deed  was 
signed,  and  that  in  these  papers  the  line  was  stated  as  being  160  feet.  There 
was  no  evidence  that  plaintiff  ever  made  the  slightest  effort  to  ascertain  the 
result  of  Mr.  Albright's  survey  and  description.  Plaintiff  claimed  that  it 
was  represented  to  him  that  the  land  described  in  the  deed  was  the  same 
as  that  in  the  contract.  This  was  denied.  Held,  that  the  evidence  was  in- 
sufficient to  submit  to  the  jury  on  the  question  of  fraud. 

Argued  Oct.  5,  1904.  Appeal,  No.  242,  Oct.  T.,  1903,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1902,  No.  1,  on  verdict  for  plaintiff  in  case  of  Joseph  Schraitz 
V.  William  T.  B.  Roberts  and  Forest  H.  Roberts,  trading  as 
William  T.  B.  Roberts  &  Son.  Before  Rice,  P.  J.,  Bbaveb, 
Orlady,  Smith,  Porter  and  Morrison,  J  J.    Reversed. 

Trespass  for  deceit.     Before  BrAgy,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  $400.     Defendant  ap- 
pealed. 
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Error  assigned^  among  others,  was  in  refusing  binding  instruc- 
tions for  defendant. 

Ruiy  B.  Vale^  with  him  Alexander  ^  MagiU^  for  appellant. — 
While  it  is  admitted  that  the  terms  of  the  agreement  of  sale 
or  of  the  deed  or  mortgage  may  be  varied  or  even  contradicted 
as  to  the  consideration  or  the  land  conveyed,  or  any  material 
conditions,  yet  this  can  be  done  only  when  the  evidence  of  the 
fraud  practiced  upon  the  party  to  a  deed  by  which  he  was  in- 
duced to  sign  it  in  ignorance  of  its  contents  is  clear,  concise 
and  indubitable ;  otherwise  it  should  be  withdrawn  from  the 
jury,  and  therefore  it  has  been  uniformly  held  error  to  submit 
to  a  jury  the  question  of  fraud  upon  the  uncorroborated  evi- 
dence of    the  plaintiff  to  overthrow  a  written    instrument 
Penna.  R.  R.  Co.  v.  Shay,  82  Pa.  198 ;  Thome  v.  Warfflein 
100  Pa.  519 ;  R.  R.  Co.  v.  Swank,  105  Pa.  555 ;  Kane  v.  Trac 
tion  Co.,  186  Pa.  145;  Hoffman  v.  R.  R.  Co.,  157  Pa.  174 
DeDouglas  v.  Traction  Co.,  198  Pa.  430. 

The  relation  of  vendor  and  purchaser  is  not  one  of  confidence 
Graham  v.  Pancoast,  30  Pa.  89 ;  Kintzing  v.  McElrath,  5  Pa. 
467  ;  Hazlett  v.  Powell,  30  Pa.  293. 

It  is  a  well  recognized  rule  of  law  that  if  a  party  who  can 
read  will  not  read  a  deed  put  before  him  for  execution,  or  if 
being  unable  to  read  will  not  demand  having  read  or  explained 
to  him,  he  is  guilty  of  supine  negligence  which  is  not  a  subject 
to  relief  either  in  equity  or  in  law :  Craft  v.  Phillips,  4  Penna. 
45;  Greenfield's  Estate,  14  Pa.  489;  Pottsville  Mut.  Fire  Ins. 
Co.  V.  Fromm,  100- Pa.  347. 

Clifton  Moloney^  with  him  Andrew  J.  Moloney^  for  appellee. — 
The  deceit  alleged  is  in  the  conduct  of  the  defendants  through- 
out the  entire  transaction,  and  the  fact  that  they  kept  the  de- 
fendant in  ignorance  of  the  mistake,  and  made  the  application 
to  the  title  company  in  such  a  way  as  not  to  call  its  attention 
thereto,  are  certainly  very  suspicious  circumstances :  Griswold 
V.  Gebbie,  126  Pa.  353. 

The  plaintiff  does  not  seek  to  contradict  or  vary  any  written 
instrument. 

The  evidence  as  to  the  conversation  at  and  before  the  sign- 
ing of  the  contract  were  properly  admitted :   Easton   Power 


Digitized  by 


Google 


474  SCHMITZ  v.  ROBERTS,  Ai>pellant. 

Arguments —Opinion  of  the  Court.  l2o  Pa.  Superior  Ct. 

Co.  V.  Ry.  Supply  Co.,  22  Pa.  Superior  Ct.  538 ;  Foster  v.  Mc- 
Craw,  64  Pa.  464 ;  Lycoming  Mut.  Ins.  Co.  v.  Sailer,  67  Pa. 
108. 

The  plaintiff's  claim  is  not  defeated  by  an  alleged  negligence 
on  his  part :  Flagler  v.  Pleiss,  3  Rawle,  345  ;  Land  Imp.  Co. 
V.  Mendinhall,  4  Pa.  Superior  Ct.  398 ;  Sutton  v.  Moi-gan,  168 
Pa.  204 ;  Lake  v.  Weber,  6  Pa.  Superior  Ct.  42. 

The  plaintiff  testified  that  he  signed  and  accepted  the  deed 
only  on  the  defendant's  assurance  that  it  was  according  to  the 
contract.  Where  one  protects  himself  before  signing  by  ob- 
taining a  direct  representation  as  to  the  contents  of  paper,  he 
is  not  negligent  in  failing  to  read  it :  Resh  v.  Bank,  93  Pa. 
397 ;  Volkmar  v.  Ervin,  3  W.  N.  C.  291. 

Opinion  by  Morrison,  J.,  November  21, 1904  : 
This  is  an  appeal  by  the  defendants  from  the  judgment  of 
the  court  below  in  an  action  in  deceit.  In  May,  1902,  the 
plaintiff  was  residing  as  tenant  upon  a  lot  of  land  owned  by 
the  defendants,  located  in  Glenside,  Abnigton  township  in  the 
county  of  Montgomery.  The  plaintiff  had  resided  upon  this 
land  for  some  time  and  was  necessarily  quite  familiar  with  its 
location.  On  May  2,  1902,  a  written  contract  between  the 
parties  was  executed  and  delivered  wherein  the  plaintiff  agreed 
to  purchase  from  the  defendants  the  said  lot  of  land  with  the 
improvements  thereon  for  the  price  of  $3,000.  In  said  agree- 
ment the  land  was  described  as  "  beginning  at  the  point  of 
intersection  of  the  southwesterly  side  of  the  Jenkintown  road 
and  the  southeasterly  side  of  Tyson  avenue ;  thence  extending 
southwestwardly  along  the  southeasterly  side  of  Tyson  avenue 
222  feet,  ten  and  one-eighth  inches  to  a  point;  thence  southeast- 
wardly  on  a  line  at  right  angles  to  Tyson  avenue  the  distance 
of  150  feet  to  a  point ;  thence  northeastwardly  on  a  line  parallel 
with  Tyson  avenue  the  distance  of  165  feet,  five  and  five- 
eighths  inches  to  the  southwesterly  side  of  Jenkintown  road ; 
thence  northwestwardly  along  the  southwesterly  side  of  Jen- 
kintown road  189  feet,  two  and  one-half  inches  to  the  place  of 
beginning.  (Accurate  description  to  be  furnished  by  Chester 
E.  Albright,  C.  E.)  Together  with  three  story  dwelling 
thereon  erected." 

Subsequently,  in  accordance  with  the  agreement,   Mr.  Al- 
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bright  prepared  an  accurate  description  of  the  lot  and  his  de- 
scription  was  incorporated  in  a  deed  of  conveyance  from  the  de- 
fendants to  the  plaintiff,  dated  May  15, 1902.  The  difference 
between  the  description  contained  in  the  contract  and  the  one 
furnished  by  Mr.  Albright,  contained  in  the  deed,  is  the  length 
of  the  line  on  the  Jenkintown  road.  In  the  contract  this  line 
is  given  as  189  feet,  two  and  one-half  inches,  while  in  the  deed 
the  same  line  is  but  160  feet,  seven  and  one-quarter  inches. 
The  latter  distance  is  correct  and  in  view  of  the  other  lines  of 
the  lot  and  their  several  courses  it  is  a  mathematical  impossi- 
bility to  have  said  line  longer  than  as  stated  in  the  deed.  At 
the  time  of  the  execution  and  delivery  of  the  deed  the  plain- 
tiff paid  part  of  the  purchase  money,  executed  bond  and  mort- 
g^e  for  the  balance  and  delivered  the  same  and  received  the 
deed,  signed  it  and  caused  it  to  be  recorded  and  accepted  a 
policy  from  the  Land  Title  and  Trust  Company  insuring  his 
title.  In  all  of  these  papers,  except  the  original  contract,  the 
line  of  the  lot  on  the  Jenkintown  road  is  stated  as  being  160 
feet  seven  and  one-quarter  inches.  Sometime  after  the  plain- 
tiffs deed  had  been  recorded  and  returned  to  him  he  complained 
that  his  lot  was  only  160  feet  in  front  on  the  Jenkintown  road 
and  insisted  by  the  terms  of  the  agreement  he  should  have  a 
frontage  of  189  feet  on  said  road.  As  a  result  of  this  claim 
this  action  in  deceit  was  brought  for  the  recovery  of  the  dam- 
ages he  alleged  he  had  suffered  by  reason  of  the  said  line  being 
about  twenty-nine  feet  shorter  than  the  parties  assumed  it  to 
be  when  they  made  the  contract. 

The  learned  trial  judge  submitted  the  question  to  the 
jury  and  permitted  a  recovery  of  1400  damages  in  favor  of 
the  plaintiff  and  entered  judgment  thereon.  The  defendants 
have  filed  six  assignments  of  error  and  have  discussed  all  of 
these  assignments.  In  our  opinion  the  important  and  control- 
ling question  is  raised  by  the  sixth  assignment  which  is: 
"  Because  the  learned  court  eri'ed  in  refusing  the  defendant's 
only  point  which  was  as  follows  :  the  learned  court  is  requested 
to  charge  the  jury  that  under  all  the  evidence  in  this  case  the 
verdict  must  be  for  the  defendant." 

Upon  a  careful  examination  of  the  evidence  we  are  of  the 
opinion  that  it  was  not  sufficient  to  justify  the  court  in  sub- 
mitting the  question  of  deceit  or  fraud  to  the  jury.     At  the 
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time  the  contract  was  made  the  plaintiff  was  residing  on  the 
land  which  he  purchased.  His  own  testimony  concedes  that 
all  of  the  lines,  except  the  one  on  the  Jenkintown  road,  are 
the  same  in  the  contract,  the  deed  and  the  mortgage.  His 
testimony  further  concedes  that  he  got  the  lot  which  lie  pur- 
chased, his  only  complaint  being  that  it  was  not  as  wide  on 
the  Jenkintown  road  as  he  supposed  it  to  be  and  as  it  was 
stated  in  the  contract.  But  it  was  a  physical  impossibility  to 
have  this  line  longer  than  160  feet,  seven  and  one-quarter 
inches  and  leave  the  other  lines  as  they  were  located  in  all  of 
the  papei*s.  Practically  all  of  the  evidence  tending  at  all  to 
show  any  deceit  is  embraced  in  the  contract  and  the  plaintiff's 
own  testimony.  Standing  against  this  is  the  positive  testimony 
of  the  defendants  contradicting  the  plaintiff's  testimony  in 
which  he  alleges  he  was  deceived.  Moreover  there  is  in  the 
contract  that  an  accurate  description  was  to  be  furnished  by 
Chester  E.  Albright.  The  plaintiff  should  have  inferred  from 
this  that  the  description  in  the  contract  might  not  be  found  ac- 
curate. Then  he  accepted  the  deed  and  executed  the  bond 
and  mortgage  and  accepted  his  title  insurance  policy  in  each 
of  which  papers  this  line  was  plainly  stated  to  be  only  160  feet, 
seven  and  one-quarter  inches  in  length. 

If  the  plaintiff  had  used  ordinary  care  and  had  either  read 
these  papers  or  had  them  i*ead  to  him  it  would  have  been  impos- 
sible for  the  defendants  to  have  deceived  him  even  if  they  had 
desired  so  to  do.  The  plaintiff  being  flatly  contradicted  in  his 
testimony  which  tends  to  show  deceit  and  this  contradiction 
being  supported,  practically,  by  all  of  the  papers  we  do  not 
think  he  presented  a  case  which  ought  to  have  been  submitted 
to  the  jury.  He  came  befoie  the  court  and  jury,  in  effect, 
asking  to  be  permitted  to  recover  damages  because  one  of  the 
four  lines  of  the  land  was  not  twenty-nine  feet  longer  than  it 
possibly  could  be  and  still  maintain  the  accuracy  of  the  other 
three  lines  which  are  conceded  in  all  of  the  papers  and  by  all 
of  the  testimony  to  be  correct.  We  are  unable  to  discover 
more  than  a  scintilla  of  evidence  of  deceit. 

At  the  trial  the  plaintiff  or  his  counsel  evidently  felt  the 
weight  of  the  provision  in  the  contract  that  an  accurate  de- 
scription was  to  be  furnished  by  Chester  E.  Albright.  It  must 
also  have  occurred  to  the  plaintiff  that  his  failure  to  ascertain 
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from  Mr.  Albright,  before  closing  the  transaction,  the  length 
of  this  line  was  a  strong  point  against  his  contention.  To 
meet  this  the  plaintiff  testified  that  he  asked  Mr.  Roberts  the 
meaning  of  the  reference  in  the  contract  to  Mr.  Albright  and 
that  Mr.  Roberts  told  him  a  difference  of  five  inches.  This 
testimony  is  flatly  contradicted  by  Mr.  Roberts  who  in  substance 
says  there  was  no  such  conversation.  But  it  was  not  a  state- 
ment of  a  fact  which  ought  to  deceive  anyone.  At  most  it 
was,  under  the  circumstances,  only  Mr.  Robert's  opinion. 

In  addition  to  what  has  been  said  about  the  papers  the  testi- 
mony is  clear  that  when  the  original  contmct  was  made  the 
parties  had  a  plot  or  plan  of  the  lot  before  them  and  that  it 
correctly  designated  the  disputed  line  as  160  feet,  7\  inches. 
But  there  was  an  outside  line  on  the  plot  not  intended  to 
represent  the  line  of  the  lot  which  indicated  189  feet.  It  is 
therefore  evident  that  a  mistake  was  made  in  drawing  the  con- 
tract. But  how  can  the  plaintiff  allege  deceit  when  he  agreed 
that  Mr.  Albright  should  prepare  an  accurrate  description  and 
this  was  done  and  said  description  was  incorporated  in  all  of 
the  papers.  And  there  is  not  a  scintilla  of  evidence  that  the 
plaintiff  ever  made  the  slightest  effort  to  ascertain  the  result  of 
Mr.  Albright's  survey  and  description. 

In  view  of  all  the  facts  and  circumstances  disclosed  by  the 
evidence  the  inference  is  irresistible  that  the  plaintiff  was  sat- 
isfied with  his  deed  and  his  title  insurance  and  that  he  knew 
he  was  getting  the  entire  lot  and  that  there  wiis  no  deception 
practised  upon  him,  nor  can  we  discover  any  sufficient  evi- 
dence of  an  attempt  to  deceive  him.  Concede  that  the  plain- 
tiff was  told  that  the  land  described  in  the  deed  was  the  same 
as  in  the  contract  yet,  under  the  circumstances,  such  statement 
was  not  deceitful  or  fraudulent. 

We  think  the  plaintiff  stands  in  the  position  aptly  described 
in  Insurance  Company  v.  Fromm,  100  Pa.  347.  In  that  case 
Mr.  Justice  Green  in  delivering  the  opinion  of  the  Supreme 
Court  says  (p.  354) :  "  Had  he  been  ignorant  of  the  contents 
of  the  application,  which  he  does  not  allege,  we  see  no  reason 
why,  in  these  circumstances,  he  should  not  be  subject  to  the 
ordinaiy  rule  that  *  if  one  who  is  about  to  execute  an  instrument 
can  read  and  neglects  to  do  so ;  or  being  blind  or  illiterate 
chooses  to  act  without  requiring   the  contents  to  be  made 
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known  to  him,  he  will  be  bound  to  it  though  it  turn  out  con- 
trary to  his  mind/  "    Citing  Greenfield's  Estate,  14  Pa.  489. 

Counsel  for  the  plaintiff  cites  and  seems  to  rely  upon  the 
following  cases :  Flagler  v.  Pleiss,  3  Rawle,  345 ;  Sutton  v. 
Morgan,  158  Pa.  204 ;  Braunschweiger  and  Manning  v.  Waits, 
179  Pa.  47,  and  our  own  case  of  Max  Meadows  Land  and  Im- 
provement Company  v.  Mendinhall,  4  Pa.  Superior  Ct.  898.  In 
our  opinion  these  cases  and  the  line  of  cases  to  which  they  belong 
do  not  rule  the  present  case.  Flagler  v.  Pleiss  simply  holds 
that  in  an  action  of  ejectment  parol  evidence  is  admissible  to 
prove  that  the  vendor  fraudulently  omitted  a  portion  of  the 
land  which  ought  to  have  been  included  in  the  deed.  It  is  to 
be  presumed  in  that  case  the  law  would  require  the  parol  tes- 
timony to  be  clear  and  satisfactory.  Sutton  v.  Morgan  was  a 
bill  to  rescind  a  contract  for  the  sale  of  land  and  it  has  no  ap- 
plication to  a  case  where  the  land  had  been  fully  conveyed  and 
the  transaction  closed  by  the  payment  or  security  of  the  pur- 
chase money.  Braunschweiger  and  Manning  v.  Waits  was  an 
action  for  the  recovery  of  the  purchase  money  of  land  and  the 
question  was  whether  the  vendee  was  induced  to  purchase  by 
false  representations  of  the  vendor  and  this  case  is  readily  to 
be  distinguished  from  our  case.  Meadows  Land  and  Improve- 
ment Company  v.  Mendinhall  was  a  suit  brought  for  the  re- 
covery of  a  promissory  note  g^ven  in  payment  of  deferred 
installments  of  purchase  money  due  on  real  estate  and  our  de- 
cision was  upon  the  sufficiency  of  an  affidavit  of  defense,  and 
therefore,  that  case  does  not  rule  a  suit  brought  in  assumpsit 
or  deceit  to  recover  back  from  the  vendor  a  portion  of  the  pur- 
chase money  or  damages  growing  out  of  fraudulent  representa- 
tions. 

Possibly,  if  the  present  case  had  been  an  action  to  recover 
pui-chase  money,  the  plaintiff's  version  of  the  transaction  might 
have  been  moulded  into  a  sufficient  affidavit  of  defense  to  pre- 
vent a  summary  judgment.  But  if  that  be  conceded,  which  is 
not  done,  it  does  not  by  any  means  follow  that  the  evidence 
upon  which  the  plaintiff  relied,  when  considered  with  all  of  the 
other  evidence,  was  sufficient  to  carry  the  case  to  a  jury. 

Where  the  purchase  of  real  estate  is  fully  closed  by  convey- 
ance and  payment  or  security  of  the  purchase  money,  the  law 
is  well  settled  that  a  vendee  who  does  not  offer  to  rescind  and 
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reconvey  the  property  to  his  vendor  can  only  recover  where 
his  evidence  makes  a  clear  strong  case.  Where  he  holds  fast 
to  the  property  purchased  and  seeks  to  recover  back  a  portion 
of  the  purchase  money  or  damages  there  is  a  strong  presump- 
tion that  his  deed  conveyed  what  he  purchased  and  the  burden 
rests  heavily  upon  him  to  overcome  this  by  sufficient  testimony. 
The  law  will  not  permit  him  to  recover  in  such  case  on  weak 
and  unsatisfactory  evidence :  Landreth  v.  Howell,  24  Pa.  Su- 
perior Ct.  210. 

We  sustain  the  sixth  assignment  of  error  and  the  judgment 
is  reversed. 


Currey's  Estate. 

Decedent^a  estates — Claim  for  nursing — Nephew — Cansideralion — Promise. 

When  one  person  is  rendering  service  to  another,  which  he  is  under  no 
legal  obUgation  to  perform,  and  the  party  receiving  the  benefit  makes  an 
express  promise  that  the  service  shall  be  paid  for,  and  upon  the  faith  of  that 
promise  the  services  are  continued,  there  is  sufficient  consideration  to  sup- 
port the  promise  to  pay  for  all  the  services,  past  as  well  as  future. 

A  nephew  made  a  claim  against  the  estate  of  his  imcle  for  services  in 
nursing  him  during  his  last  illness.  The  nephew  was  married,  had  a  family 
and  lived  in  his  own  house,  which  was  some  distance  from  the  residence  of 
his  uncle.  He  testified  that  his  uncle  promised  that  he  should  be  paid  and 
told  him  ''to  still  look  after  him.''  The  coiu*t  below  disallowed  the  claim 
on  the  ground  that  as  no  demand  had  been  made  until  after  the  uncle's 
death  the  presumption  was  that  the  services  had  been  rendered  without 
expectation  of  pay,  and  that  the  promise  was  without  consideration  as  to 
past  services.  Held,  that  the  court  was  bound  to  consider  the  evidence  as 
to  the  promise,  and  that  the  promise  if  made  was  based  upon  sufficient 
consideration. 

Argued  Oct.  7,  1904.  Appeal,  No.  67,  Oct.  T.,  1904,  by 
Albert  Miller,  from  decree  of  O.  C.  Phila.  Co.,  Jan.  T.,  1904, 
No.  94,  dismissing  exceptions  to  adjudication,  in  Estate  of 
Barton  D.  CuiTcy,  Deceased.  Before  Rice,  P.  J.,  Beaveb, 
Smith,  Porter  and  Morrison,  J  J.    Reversed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 
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Errors  assigned  were  in  dismissing  exceptions  to  adjudica- 
tion. 

Edward  F.  Hoffman^  for  appellants. —  The  services  were 
rendered  on  a  promise  to  pay  and  the  fact  that  the  claimant 
was  not  asked  either  in  chief  or  in  cross  examination  to  state 
the  date  when  the  promise  was  made,  would  naturally  refer 
the  promise  to  the  date  of  the  inception  of  the  work,  but  it 
has  been  held  in  Thompson  v.  Stevens,  71  Pa.  161,  Shars- 
WOOD,  J.,  citing  TiLGHMAN,  J.,  with  approval  '*  it  does  not 
matter  if  the  promise  to  pay  is  made  before  or  after  service : " 
Snyder  v.  Castor,  4  Yeates,  353. 

A  person  acting  as  nurse  in  an  extreme  illness  is  not  in  the 
position  of  a  domestic  servant  but  is  moi*e  in  the  nature  of  an 
assistant  to  a  doctor  and  should  not  be  expected  to  render  an 
account,  especially  where  he  could  be  supposed  to  trust  to  the 
decedent,  with  more  expedition  than  would  the  doctor:  Taylor 
V.  Beatty,  202  Pa.  120;  Kauss  v.  Rohner,  172  Pa.  481. 

T.  J.  Minton^  for  appellees. — An  express  promise  to  pay  for 
services  rendered  cannot  be  supported  by  any  consideration, 
wholly  past  and  executed,  from  which  the  law  could  not  imply 
a  promise :  Fross'  Appeal,  105  Pa.  258. 

Where  a  person  serves  in  the  capacity  of  a  domestic  servant, 
and  no  demand  for  payment  of  wages  is  made  by  the  servant 
for  a  considerable  period  after  such  service  has  terminated,  the 
presumption  is,  either  that  the  wages  have  been  paid,  or  that 
the  service  was  to  be  performed  on  the  footing  that  no  wages 
were  to  be  paid.  Especially  would  this  appear  to  be  so  where 
the  work  is  done,  at  different  periods  of  time,  as  in  this  case : 
McConnell's  App.,  97  Pa.  31 ;  Taylor  v.  Beatty,  202  Pa.  120 ; 
Hunt's  Est.,  15  Phila.  511. 

The  learned  judge  erred  in  not  considering  the  testimony  of 
Albert  Miller,  confirmed  by  the  testimony  of  his  uncle,  Wheeler 
Currey,  that  Albert  would  lose  nothing  by  his  attention  to 
him :  Sherman  v.  Kitsmiller,  17  S.  &  R.  45  ;  Purves'  Est.,  196 
Pa.  438. 

Opinion  by  Porter,  J.,  November  21,  1904 : 

The  appellant  presented  in    the   court  below  a  claim   for 
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nursing  and  caring  for  the  decedent  during  his  last  illness. 
The  claimant  was  a  nephew  of  the  decedent,  was  married,  had 
a  family  and  lived  in  his  own  home,  which  was  some  distance 
from  the  residence  of  his  uncle,  the  decedent.  The  fact  that 
the  appellant  had  devoted  considerable  time  to  nursing  and 
taking  care  of  the  deceased,  during  the  last  illness  of  the  lat- 
ter, was  undisputed.  The  decedent  suffered  a  stroke  of  pa- 
ralysis on  July  2,  1902,  and  from  that  day  until  his  death  in 
the  following  November  required  constant  care  and  attention, 
which  were  largely  given  by  the  appellant. 

The  court  below  held  that  the  claim  fell  "  within  the  prin- 
ciple illustrated  by  McConnelFs  Appeal,  97  Pa.  31,  and  Tay- 
lor V.  Beatty,  202  Pa.  120,  and  very  many  other  cases,  that 
where  a  considerable  period  elapses  after  such  services  have 
been  rendered  without  demand  for  compensation  it  is  presumed 
they  were  paid  at  the  time  or  that  they  were  rendered  without 
expectation  of  payment  from  motives  of  benevolence  or  aflfec- 
tion,  a  presumption  which  is  greatly  strengthened  as  between 
relatives."  That  such  a  presumption  arises  where  the  evidence 
in  support  of  the  claim  merely  establishes  that  the  services 
were  rendered,  and  nothing  more,  cannot  be  doubted.  This, 
however,  is  but  a  presumption  of  fact  and  may  be  rebutted. 
When  there  is  positive  evidence  of  a  promise  that  the  service 
should  be  paid  for  and  that  such  payment  has  not  been  made, 
it  becomes  the  duty  of  the  court  to  pass  upon  that  evidence. 

The  claimant  was  called  as  a  witness  in  his  own  behalf,  and 
the  record  in  the  case  is  made  to  expressly  declare  that :  "  No 
objection  is  made  as  to  the  competency  of  the  witness  to  tes- 
tify as  to  his  own  claim."  His  testimony  being  thus  brought 
into  the  case  was  to  be  considered  by  the  court,  in  connection 
with  the  other  evidence,  for  whatever  it  was  worth,  in  view  of 
the  effect  of  the  interest  of  the  witness  upon  his  credibility. 
The  witness  testified  that  he  called  at  the  house  of  the  dece- 
dent on  the  evening  of  July  2,  found  him  ill,  ministered  to 
his  wants,  remained  all  night,  and  spent  seventeen  days  and 
five  pights  during  July  in  nursing  him.  The  witness  testified 
positively  that  his  uncle  told  him  that  whether  he,  the  uncle, 
lived  or  died  "  I  should  be  paid,  and  to  still  look  after  him." 
He  testified  that  he  gave  up  everything  to  look  after  his  uncle. 
"Q  What  did  you  give  up?  A.  I  gave  up  a  steady  position 
Vol.  XXVI— 31 
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in  the  Philadelphia  National  Bank  to  be  able  to  look  after  him. 
Q.  You  gave  that  up  ?  A.  Yes,  sir,  because  he  asked  nie  to 
when  he  first  failed  in  health."  He  testified  fully  as  to  the 
details  of  the  services  which  he  rendered,  and  that  he  had 
never  been  paid  for  them,  nor  had  he  demanded  payment  of 
the  deceased  at  the  time  the  services  were  rendered,  *'  because 
he  told  me  that  I  was  to  look  after  him,  that  I  should  be  well 
paid  for  it  in  case  he  lived  or  died." 

The  court  below  held  that  even  if  the  decedent  promised  to 
pay  for  the  services  of  the  claimant  the  promise  was  without 
consideration,  saying:  *'  His  alleged  promise  to  pay  would  be 
without  consideration  for  past  services  and  the  absence  of  evi- 
dence as  to  the  time  at  which  it  was  made  takes  away  its 
eflBcacy  altogether."  It  thus  appears  that  the  learned  court 
below  did  not  pass  upon  the  question  whether  the  promise  had 
been  made,  holding  that  even  if  made  it  was  not  enforceable. 
The  appellant  and  the  decedent  did  not  stand  in  a  relation 
which  imposed  upon  them  the  legal  duty  of  mutual  and  re- 
ciprocal maintenance  and  support,  such  as  appertains  to  the 
relation  of  parent  and  child.  Had  the  paiiies  been  members 
of  the  same  household,  a  family  relation  existing,  and  had  no 
promise  to  pay  been  made  until  after  the  services  were  fully 
performed  and  at  an  end,  there  might  have  been  ground  for 
holding  that  a  promise  subsequently  made  was  without  sufficient 
consideration  to  support  it :  Appeals  of  Fross  and  Loomis,  105 
Pa.  258.  These  parties  were  not  members  of  the  same  house- 
hold and  the  family  relation  did  not  exist.  The  promise,  if 
made,  was  made  before  the  consideration  for  it  was  fully 
executed.  When  one  person  is  rendering  service  to  another 
which  he  is  under  no  legal  obligation  to  perform,  and  the 
party  receiving  the  benefit  makes  an  express  promise  that  the 
service  shall  be  paid  for,  and  upon  the  faith  of  that  promise 
the  services  are  continued,  there  is  a  sufficient  consideration  to 
support  the  promise  to  pay  for  all  the  services,  past  as  well  as 
future :  Thompson  v.  Stevens,  71  Pa.  161 ;  Kauss  v.  Rohner, 
172  Pa.  481. 

If  the  contract  was  made,  there  was  a  sufficient  considera- 
tion to  support  it,  and  the  appellant  is  entitled  to  compensa- 
tion for  his  services.  Had  the  court  below  considered  the 
evidence,  and  disallowed  the  claim  upon  the  ground  that  it 
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was  not  convinced  of  tbe  existence  of  a  contract,  we  would 
not  have  been  disposed  to  disturb  that  finding.  The  con- 
clusion of  the  court  below  was,  however,  arrived  at  without 
considering  the  evidence  and,  for  that  reason,  cannot  be  sus- 
tained. 

The  decree  is  reversed  and  the  record  remitted  to  the  court 
below  with  direction  to  pass  upon  the  questions  of  fact. 


Bond,  Appellant,  v.  Stoughton. 

Corporations — Foreign  corporations — Registration — Parties — Act  of  April 
22,  1874,  P.  L.  108. 

The  directors  and  stockholders  of  a  foreign  corporation  doing  business  in 
Pennsylvania  without  having  registered  in  the  manner  provided  by  the 
act  of  April  22,  1874,  are  not  by  reason  of  the  failure  to  register,  liable  as 
copartners  for  debts  contracted  in  the  corporate  name  within  the  state  of 
Pennsylvania. 

Argued  Oct.  7,  1904.  Appeal,  No.  58,  Oct.  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  Sept.  T.,  1903, 
No.  1658,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  Charles  Bond,  Augustus  B. 
Stoughton  and  Frank  E.  Frend,  who  were  sued  with  Elbert 
A.  Corbin,  Elbert  A.  Corbin,  Jr.,  and  George  H.  Jones,  trad- 
ing as  Jones-Corbin  Company.  Before  Rice,  P.  J.,  Beaveb, 
Smith,  Porter  and  Morrison,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  material  averments  of  the  statement  of  claim  and  the 
affidavit  of  defense  are  set  forth  in  the  opinion  of  the  Superior 
Court 

The  court  discharged  the  rule  for  judgment. 

^ror  asnigned  was  the  order  of  the  court. 

Oeorge  J.  Edwards^  Jr,^  with  him  Franklin  L.  Lyle^  for  ap- 
pellant.— A  corporation  is  an  artificial  being,  dependent  for  its 
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existence  upon  the  laws  of  the  state  in  which  it  was  created  ; 
and  as  the  laws  of  the  state  of  its  creation  have  no  extra- 
territorial effect,  it  logically  follows  that  a  corporation  can 
have  no  extraterritorial  existence.  "  It  cannot  by  virtue  of  its 
charter  exercise  its  functions  beyond  the  territorial  limits  of 
the  sovereignty  which  created  it." 

The  foreign  corporation  can  only  come  within  the  state  as  a 
corpoi-ate  body  by  compliance  with  statutory  requirements: 
Ins.  Co.  V.  French,  59  U.  S.  404 ;  Paul  v.  Virginia,  75  U.  S. 
168  ;  Lasher  v.  Stimson,  145  Pa.  30. 

Where  corporate  existence  has  not  been  attained,  the  authori- 
ties agree  that  the  persons  thus  associated  must  be  held  to 
partnership  liability  :  Guckert  v.  Hacke,  159  Pa.  303 ;  Eaton 
V.  Walker,  76  Mich.  579  (43  N.  W.  Repr.  638)  ;  Davis  v.  Ste- 
vens, 104  Fed.  Repr.  235 ;  In  re  Mendeuhall,  17  Fed.  Cas.  10; 
Kaiser  v.  Bank,  56  Iowa,  104  (8  N.  W.  Repr.  772)  ;  Taylor  v. 
Branham,  17  So.  Repr.  552. 

Henry  P,  Brown^  for  appellees. — Stockholders  and  directors 
of  a  corpomtion  which  is  legally  constituted  under  the  laws  of 
another  state,  will  not  incur  the  liability  of  partners  in  Penn- 
sylvania merely  through  failure  of  the  corporation  to  comply 
with  the  Pennsylvania  laws  relating  to  the  registration  of  such 
foreign  corporation  in  this  state :  Taylor  v.  Branham,  17  So. 
Repr.  552 ;  Merrick  v.  Van  Santvoord,  34  N.  Y.  208  ;  Dema- 
rest  V.  Flack,  128  N.  Y.  205  (28  N.  E.  Repr.  645) ;  Lsfiher  v. 
Stimson,  145  Pa.  30. 

Opinion  by  Morrison,  J.,  November  21, 1904 : 
This  is  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
court  below  discharging  his  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

The  plaintiff  avers  that  the  Jones-Corbin  Company  was 
duly  incorporated  and  organized  in  February,  1903,  under  the 
laws  of  West  Virginia ;  that  said  company  from  February  26, 
1903,  to  August  5,  1903,  maintained  its  principal  office  and 
factory  in  the  city  of  Philadelphia  and  was  during  that  time 
engaged  in  business  in  the  commonwealth  of  Pennsylvania 
without  having  complied  with  the  provisions  of  the  Act  of 
April  22, 1874,  P.  L.  108 ;  that  by  reason  of  the  failure  of  the 
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said  corporation  to  comply  with  said  act  it  had  no  corporate 
existence  in  the  state  of  Pennsylvania;  that  the  defendants 
were  and  are  stockholders  in  and  directors  of,  the  said  corpora- 
tion at  the  time  and  times  the  merchandise  set  forth  in  the  plain- 
tiff's declaration  was  sold  to  the  defendants  and  by  reason  of 
the  facts  before  set  forth,  the  said  defendants  became  and  are 
jointly  and  severally  liable  as  copartnera. 

The  aflSdavit  of  defense  avers  that  the  Jones-Corbin  Com- 
pany was  a  corporation  duly  incorporated  under  the  laws  of 
the  state  of  West  Virginia  and  the  defendants  named  in  the 
statement  were  incorporators  and  stockholders  thereof.  The 
defendants  deny  that  they  incurred  any  liability  either  per- 
sonally or  in  connection  with  the  persons  named,  as  defendants 
for  the  payment  to  the  plaintiff  for  the  merchandise  sold  by 
him  to  the  said  corporation  by  reason  of  its  failure  to  comply 
with  the  said  act  of  April  22,  1874 ;  that  the  defendants  are 
not  by  reason  thereof,  jointly  and  severally  liable  with  the  other 
defendants  named  in  the  statement  as  copartners.  The  de- 
fendants also  deny  that  the  goods  for  which  this  action  is 
brought  were  sold  or  delivered  on  contract  made  by  them  or  their 
agent ;  also  deny  the  delivery  of  said  goods  by  the  plaintiff  to 
the  defendants,  but  if  a  delivery  of  the  goods  was  made,  by  the 
plaintiff,  it  was  made  to  the  Jones-Corbin  Company,  a  corpora- 
tion, and  not  to  the  defendants. 

It  must  be  conceded  that  under  our  act  of  April  22,  1874, 
this  foreign  corfk)ration  was  not  entitled  to  transact  business 
in  Pennsylvania  without  first  complying  with  the  provisions  of 
that  act.  However,  it  did  engage  in  business  in  violation  of 
said  act  and  for  this  reason  alone  the  learned  counsel  for  the 
plaintiff  contends  that  all  of  the  directors  and  stocklioldei*s  of 
the  corporation  became  copartners  and  therefore  jointly  and 
severally  liable,  to  the  plaintiff,  for  the  value  of  the  goods 
which  he  sold  and  delivered  to  the  corporation,  at  its  manufac- 
tory and  place  of  business  in  the  city  of  Philadelphia.  There 
is  no  contention  that  the  defendants  were,  in  fact,  copartners, 
nor  that  they  held  themselves  out  as  such.  It  is  not  contended 
that  there  was  any  failure  to  lawfully  incorporate  and  organize 
the  Jones-Corbin  Company  in  West  Virginia.  Without  our  act 
of  April  22, 1874,  and  our  constitutional  provision  upon  which 
it  rests,  the  stockholders  of  a  duly  incorporated  foreign  corpora- 
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tiou  would  not  incur  any  personal  liability  by  reason  of  such 
corporation  engaging  in  business  in  Pennsylvania.  The  act 
of  April  22,  1874,  does  not  impose  upon  stockholders  of  a 
foreign  corporation  violating  its  provisions,  the  penalty  of 
thereby  becoming  copartners. 

It  must  be  conceded  that  such  persons  as  actually  engaged 
in  business  in  this  state,  and  purchased  and  received  goods  as 
partners,  or  by  holding  themselves  out  as  such,  or  as  agents  of 
a  corporation  which  was  violating  the  act  of  1874,  might 
become  personally  liable  for  the  payment  for  such  goods,  even 
thougli  they  were  in  fact  stockholders  or  directors  of  a  corpora- 
tion and  carried  on  the  business  in  its  name:  Lasher  v. 
Stimson,  145  Pa.  30. 

The  affidavits  of  defense,  by  the  appellees,  squarely  deny 
the  copartnership  and  the  purchase  and  the  receipt  of  the  goods, 
by  tlie  defendants  or  their  agent;  and  it  goes  still  further  and 
avers  that  *'if  a  delivery  of  the  goods  was  made  by  the  plain- 
tiff, it  was  made  to  the  Jones-Corbin  Company,  a  corporation 
and  not  to  tlie  deponents.'' 

Counsel  for  the  plaintiff  cites  and  relies  upon  Guckert  v. 
Hacke,  159  Pa.  303.  But  we  do  not  think  that  case  rules  our 
question.  It  decides,  in  effect,  that  persons  attempting  to  in- 
corporate under  the  Act  of  April  29, 1874,  P.  L.  77,  by  failing 
to  comply  with  certain  provisions  of  the  act  will  render  them- 
selves personally  liable  to  persons  who  deal  with  them  without 
knowledge  of  the  corix)ration.  We  think  it  quite  clear  that 
an  error  has  crept  into  the  report  of  that  case  and  that  the  act 
referred  to  is  April  29,  1874,  P.  L.  73.  There  is  no  Act  of 
April  29, 1874,  P.  L.  77,  upon  this  subject. 

In  that  case  Chief  Justice  Stbrrett  said :  "  It  is  essential  to 
the  creation  of  a  corporation  under  an  enabling  statute,  that 
all  material  provisions  should  be  substantially  followed ;  and 
exemption  from  personal  liability  being  one  of  the  chief 
characteristics  distinguishing  corporations  from  partnerships 
and  unincorporated  joint  stock  companies,  it  follows  that  those 
who  transact  business  upon  the  strength  of  an  oi'ganization 
which  is  materially  defective  are  individually  liable,  as  partners, 
to  those  with  whom  they  have  dealt."  Again  the  learned 
judge  saj-^ :  '*  It  is  plain  even  from  a  cursory  reading  of  the 
Act  of  April  29,  1874,  P.  L.  73  (evidently  meaning  April  29, 
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1874,  P.  L.  73),  that  recording  of  the  certificate  in  the  ofBce 
for  the  recording  of  deeds,  in  and  for  the  county  where  the  chief 
operations  are  to  be  carried  on,  was  intended  to  l)e  made  one 
of  the  conditions  precedent  to  corporate  existence.  .  .  .  Failure 
to  record  was  failure  to  comply  with  one  of  the  express  con- 
ditions of  incorporation  and  consequently  of  exemption  from 
liabiUty." 

,  "  It  may  be  conceded  that  had  plaintiff  dealt  with  defend- 
ants as  a  corporation  he  would  have  been  estopped  from  claim- 
ing against  them  in  any  other  capacity,  even  though  they 
failed  to  record  their  charter :  Spahr  v.  Bank,  94  Pa.  429." 

It  is  clear  that  the  reason  of  the  personal  liability  in  that 
case  is  the  failure  to  incorporate.  And  therefore,  the  case  is 
distinguishable  from  the  one  under  consideration  because  the 
plaintiff  does  not  allege  nor  contend  that  the  Jones-Corbin 
Company  was  not  legally  incorporated  and  organized  in  West 
Virginia. 

Lasher  v.  Stimson,  145  Pa.  30,  is  also  cited  and  relied  upon  by 
the  plaintiff.  But  that  case  simply  rules  that  one  transacting 
business  within  this  state  as  the  agent  of  a  foreign  corpom- 
tion  which  had  not  complied  with  the  provisions  of  the  act  of 
April  22, 1874,  becomes  personally  liable  to  the  plaintiff,  who 
did  work  and  furnished  goods,  on  the  credit  of  the  foreign  cor- 
poration, on  the  order  of  the  defendant  assuming  to  represent 
it,  as  its  agent.  This,  for  the  reason,  that  such  foreign  cor- 
poration was  without  power  to  appoint  an  agent  in  this  state ; 
and  the  agent,  or  the  person  assuming  to  be  such  agent,  must 
be  held  to  have  knowledge  of  its  incapacity,  therefore  he  be- 
comes personally  liable  to  the  plaintiff  for  the  work  done  and 
the  goods  furnished  upon  his  request.  This  doctrine  does  not 
reach  our  question. 

The  plaintiff  also  cites  and  seems  to  have  much  confidence 
in  Taylor  v.  Branham,  17  So.  Repr.  552.  In  that  case  the  cor- 
poration was  chartered  in  Tennessee  but  it  proceeded  to  or- 
ganize and  do  business  in  Florida  without  complying  with  the 
law  of  that  state  and  the  stockholders  were  held  liable  as  co- 
partners. The  distinguishing  feature  in  that  case  seems  to  be 
overlooked  in  the  argument  of  plaintiff's  counsel.  While 
there  was  an  incorporation  in  Tennessee  the  opinion  of  the 
court  plainly  states  that  the  incorporators  came  to  Florida  and 
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organized  there,  by  electing  a  board  of  directors  and  a  presi- 
dent and  general  manager,  without  becoming  incorporated 
under  Florida  laws.  We  have  not  a  very  satisfactory  report 
of  that  case.  It  may  be  based  upon  the  fact  of  the  attempted 
organization  in  violation  of  tlie  laws  of  Florida.  Again,  it  may 
be  based  upon  some  statutory  provision.  But  be  that  as  it 
may,  we  are  not  disposed  to  hold  that  it  rules  the  question  un- 
der consideration  in  this  state. 

An  interesting  and  tliorough  discussion  of  this  subject  wiU 
be  found  in  Merrick  v.  Van  Santvoord,  34  N.  Y.  208.  In  that 
case  a  successful  attempt  was  made,  in  the  court  below,  to  hold 
a  stockholder  of  a  Connecticut  corporation,  doing  business  in 
the  state  of  New  York,  individually  liable  on  practically  the 
same  ground  contended  for  by  the  plaintiff  in  the  present  case. 
The  court  of  appeals  of  New  York,  in  an  opinion  too  long  to 
be  quoted  here,  reversed  the  judgment.  In  that  opinion  we 
find  the  following :  "  To  connect  the  defendant  with  the  lia- 
bility, the  court  below  found  it  necessary  to  hold,  in  sub- 
stance :  1.  That  there  was  such  a  corporation  as  the  Steam 
Navigation  Company,  to  the  end  that  he  might  be  bound  as  a 
shareholder  by  the  corporate  acts  of  its  oflScers.  2.  That 
there  was  no  such  corporation,  to  the  end,  that  he  might  be 
held  responsible  as  a  partner  for  debts  contracted  and  for  torts 
committed,  by  other  persons  assuming  to  act  in  its  name." 

The  opinion  then  discusses  the  question  of  holding  a  stock- 
holder of  a  foreign  corporation  personally  liable  on  the  sole 
ground  that  the  corporation  was  engaged  in  business  in  the 
state  of  New  York,  and  the  conclusion  reached  that  being  a 
stockholder  of  the  Connecticut  corporation  gave  him  immunity 
from  personal  liability  for  the  debts  or  toiiis  of  the  corpora- 
tion, unless  by  force  of  some  statute  depriving  him  of  his  ex- 
emption. And  the  court  holds  that  this  would  be  so,  even  if 
the  charter  had  been  silent  on  that  question. 

It  does  not  appear  that  the  Connecticut  corporation  had 
complied  with  the  laws  of  New  York  requiring  it  to  take  out 
a  license,  etc.,  before  engaging  in  business  in  that  state.  That 
case  is  the  most  satisfactory  discussion  and  decision  of  the 
question  raised  before  us  that  we  have  been  able  to  find.  It 
is  undoubtedly  the  law  in  the  state  of  New  York  and  we 
know  of  no  such  distinction   between   the  laws  and   public 
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policy  of  that  state  and  our  own  as  to  indicate  a  different  rule 
here.  •" 

Many  other  cases  have  been  cited,  examined  and  considered 
but  we  find  in  none  of  them  sufficient  authority  for  holding 
the  court  below  in  error  in  refusing  the  plaintiff  judgment  on 
the  issue  of  law  raised  by  the  declaration  and  affidavits  of  de- 
fense. 

Tlie  assignments  of  error  are  dismissed  and  the  appeal  is  dis- 
missed without  prejudice  at  costs  of  appellant. 


Hertz's  Estate. 

AppedU — Findings  of  fact  by  court  below — Review, 

The  findings  of  fact  and  conclusions  of  judges,  masters,  etc.,  having 
jurisdiction  of  the  subject-matter  and  the  parties,  are  entitled  to  much 
weight  and  will  only  be  reversed  for  clear  error.  The  burden  in  such  case 
rests  on  the  appellant  to  satisfy  the  appellate  court  of  such  error  in  fact, 
or  law,  or  both,  as  calls  for  a  reversal  to  prevent  injustice,  and  failing  in 
that  the  decree  will  be  affirmed. 

Where  the  orphans'  court  after  a  surcharge  has  permitted  on  a  rehearing 
a  guardian's  account  to  be  restated,  a  decree  striking  off  the  surcharge  will 
not  be  reversed  by  the  appellate  court,  where  it  appears  that  the  decree  was 
the  result  of  an  examination  by  the  auditing  judge  of  the  restated  account 
and  the  original  evidence,  without  any  new  evidence,  and  that  the  finding 
of  the  auditing  judge  was  confirmed  by  the  court  in  banc. 

Argued  Oct.  7,  1904.  Appeal,  No.  42,  Oct.  T.,  1904,  by 
Philip  H.  Hortz,  from  decree  of  O.  C.  Phila.  Co.,  Jan.  T., 
1903,  No.  356,  dismissing  exceptions  to  adjudication  in  Estate 
of  Philip  H.  Hortz.  Before  Rice,  P.  J.,  Bbaveb,  Smith, 
PoETEE  and  MoEEisoN,  J  J.     AflBrmed. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  asngned  was  in  dismissing  exceptions  to  adjudication. 

Horace  M.  Burmey^  for  appellant. 

Henry  R.  Edmunds^  \vith  Harris  S.  Sjparhawk^  for  appellee. 
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Opinion  by  Morrison,  J.,  November  21, 1904 : 

This  appeal  is  by  Philip  H.  Hortz  from  the  final  adjudica- 
tion of  the  account  of  his  late  guardian,  Henry  D.  May,  de- 
ceased. 

The  guardian  filed  his  final  account  on  February  24,  1903, 
and  he  died  on  March  31,  1903. 

The  court  filed  an  adjudication  of  said  account  on  July  8, 
1903,  wherein  the  guardian  was  surcharged  with  f697.65.  To 
this  adjudication  exceptions  were  filed  on  July  22,  1903. 
These  exceptions  were  argued  before  the  orphans'  court  in 
banc  on  October  20,  1903,  and  on  this  date  a  petition  was  filed, 
by  leave  of  court,  asking  for  a  rehearing,  which  was  granted 
and  the  case  continued.  On  October  28, 1903,  another  peti- 
tion for  a  rehearing  was  filed  by  the  executor  of  the  last  will 
and  testament  of  Henry  D.  May,  deceased.  To  thiS  petition 
was  attached  an  amended  or  restated  account  sworn  to  by 
Frank  T.  Du  Bois,  executor.  "The  matter  was  further  heard 
by  the  learned  auditing  judge  with  all  interested  parties  rep- 
resented by  counsel.  On  December  2,  1903,  the  auditing 
judge  filed  an  amended  adjudication  relieving  the  estate  of  the 
late  guardian  of  the  said  surcharge.  Exceptions  thereto  were 
filed  on  behalf  of  Philip  H.  Hortz,  the  late  minor,  on  Decem- 
ber 19,  1903.  On  February  6, 1904,  an  opinion  was  filed  by 
President  Judge  Hanna  of  the  orphans'  court  dismissing  said 
exceptions  and  a  final  decree  of  the  court  was  filed  confirming 
the  amended  or  restated  account  and  the  amended  adjudica- 
tion thereon.  By  this  decree  the  estate  of  the  late  guardian 
was  relieved  of  the  surcharge  of  $697.65,  and  the  further  sum 
of  $238.61. 

We  have  recited  the  proceedings  somewhat  at  length,  so  that 
it  may  clearly  appear  that  the  learned  auditing  judge  and  pres- 
ident judge  of  the  orphans'  court  seem  to  have  conducted  the 
hearings  and  all  steps  in  this  case  in  a  reg^ar  and  orderly 
manner,  and  that  at  all  of  the  hearings  all  interested  parties  were 
present  or  duly  represented  by  counsel.  It  has  often  been  de- 
cided by  our  Supreme  Court  that  the  findings  of  fact  and  con- 
clusions of  judges,  masters,  etc.,  having  jurisdiction  of  the 
subject-matter  and  the  parties,  are  entitled  to  much  weight  and 
will  only  be  reversed  for  clear  error.  The  burden  in  such  case 
rests  on  the  appellant  to  satisfy  the  appellate  court  of  such  er- 
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ror  in  fact,  or  law,  or  both,  as  calls  for  a  reversal,  to  prevent 
injustice,  and  failing  in  that  the  decree  will  be  affirmed. 

The  burden  of  the  appellant's  complaint  is  that  there  was  no 
evidence  before  the  learned  auditing  judge  upon  which  he 
could  find  that  the  surcharge  to  the  original  account  was  erro- 
neous. This  contention  loses  sight  of  the  fact  that  the  learned 
auditing  judge  heard  all  of  the  evidence  that  was  offered  in 
this  matter,  and  he  made  this  surcharge,  and  when  the  amended 
or  restated  account  by  the  executor  was  presented,  and  a  pe- 
tition for  a  rehearing  was  granted,  the  whole  question  was 
then  open  and  before  the  judge  for  reconsideration.  The  pre- 
sumption is  that  he  reviewed  all  of  the  evidence  and  viewed  it 
in  the  light  of  the  amended  account  and  although  there  was 
no  direct  evidence  of  the  correctness  of  it,  yet  it  may  have  sug- 
gested such  facta  and  figures  as  caused  the  learned  judge  to 
reach  a  different  conclusion  on  the  evidence  already  in.  And 
this  is  precisely  what  we  think  happened.  Then  again  the 
case  was  considered  by  the  learned  president  judge  and  he 
duly  confirmed  the  adjudication. 

We  are  not  satisfied  of  any  such  serious  error,  either  of  fact 
or  law,  as  calls  for  a  reversal  of  the  decree. 

The  exceptions  are  all  dismissed  and  the  decree  is  affirmed 
at  the  costs  of  the  appellant. 


Balmforth's  Estate. 


Decedent*8  estate — Widow's  exemption  —  Desertion  by  husband — Act  of 
Apnl  14,  1851,  P.  L.  612. 

Where  a  husband  has  deserted  his  wife  and  children  in  England,  and  after 
having  become  domiciled  in  Pennsylvania,  dies  leaving  an  estate,  his  wife 
and  children  are  entitled  to  the  widow's  exemption  allowed  by  tlie  Act  of 
April  14,  1851,  P.  L.  612,  although  they  may  have  known  during  his  life- 
time Off  his  residence  in  Pennsylvania. 

Argued  Oct.  11, 1904.  Appeal,  No.  64,  Oct.  T.,  1904,  by 
Harriet  L.  Balmforth,  from  decree  of  O.  C.  Phila.  Co.,  Oct.  T., 
1908,  No.  57,  granting  petition  for  widow's  exemption  in  Es- 
tate of  George  Balmforth.     Before  Rice,  P.  J.,  Beaver,  Or- 
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LADY,  Smith,  Porter,   Morrison    and   Henderson,  JJ. 
AflBrmed. 

Petition  for  widow's  exemption. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  granting  the  petition. 

Charles  J.  Sharkey^  with  him  F.  Pierce  Buckley^  for  appel- 
lant.— The  purpose  of  the  act  was  to  make  an  immediate  pro- 
vision for  tiie  wants  of  the  family,  and  it  has  never  been 
extended,  actually  or  constructively,  to  widows  beyond  the 
seas.  We  legislate  for  citizens  of  this  country  and  not  for 
subjects  of  a  foreign  country  :  Spier's  App.,  26  Pa.  233  ;  Piatt's 
App.,  80  Pa.  501 ;  King's  App.,  84  Pa.  345 ;  Coates's  Estate, 
6  W.  N.  C.  367 ;  Walter's  Estate,  12  Pa.  Dist.  Rep.  7G7 ; 
Groves's  Estate,  5  Pa.  C.  C.  Rep.  498 ;  Monk's  Estate,  9 
Montg.  113 ;  Larocco's  Est.,  10  Pa.  Dist.  Rep.  568. 

Edward  Brooks^  Jr.^  with  him  Frederick  J.  Oeiger  and  Edgar 
Dudley  Faires^  for  appellee.  , 

Opinion  by  Beaver,  J.,  November  21, 1904 : 

The  family  is  the  basis  as  well  as  the  unit  of  organization  in 
every  civilized  community.  The  maintenance  of  the  family 
relation  is  essential  to  the  highest  welfare  of  society.  Legisla- 
tion, therefore,  which  tends  to  promote  and  protect  the  in- 
tegrity and  well-being  of  the  family  is  to  be  liberally  construed 
and  faithfully  enforced. 

The  fifth  section  of  the  Act  of  April  14,  1851,  P.  L.  612, 
provides :  "  That  hereafter  the  widow  or  the  children  of  any 
decedent,  dying  within  this  commonwealth,  testate  or  intestate, 
may  retain  either  real  or  personal  property  belonging  to  said  es- 
tate to  the  value  of  three  hundred  dollars,  and  the  same  shall 
not  be  sold  but  suffered  to  remain  for  the  use  of  the  widow 
and  family,"  etc. 

The  appellant  here  lays  particular  stress  upon  the  words  in 
the  act — "  retain  either  real  or  personal  property  belonging  to 
said  estate  "  which  "  shall  not  be  sold  but  suffered  to  remain 
for  the  use  of  the  widow  and  family."     The  literal  construction 
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of  this  language  was  probably  in  the  mind  of  the  Supreme 
Court  in  the  earlier  cases  relating  to  this  subject,  particularly 
in  Spier's  Appeal,  26  Pa.  233,  in  which  Mr.  Justice  Knox,  in 
delivering  the  opinion  of  the  court,  says :  "  The  language  of 
the  act  of  1851  is  inconsistent  with  the  claim  of  the  widow." 
This  case,  however,  has  been  distinguished  in  the  later  case  to 
which  we  shall  later  refer,  upon  grounds  of  morality  and  con- 
siderations of  the  highest  public  policy. 

The  act  relates  to  the  estate  of  a  decedent  dying  within  this 
commonwealth  but  is  silent  as  to  the  place  of  abode  of  the 
widow  and  children. 

Piatt's  Appeal,  80  Pa.  601,  which  ia  used  as  authority  for 
the  proposition  that  a  widow  who  lives  without  the  jurisdiction 
is  not  entitled  to  the  benefit  of  the  provisions  of  the  act  of 
1861  does  not,  when  it  is  carefully  examined,  sustain  the 
proposition.  Mr.  Justice  Gordon  saj's  at  the  end  of  his 
opinion :  "  At  the  time  of  Piatt's  death,  she  (t!ie  widow)  was 
a  resident  of  Michigan.  So  far  as  anything  appears  to  the 
contrary,  her  separation  from  her  husband  was  voluntary,  nor 
does  it  appear,  as  in  Terry's  Appeal,  65  Pa.  344,  that  by  any 
method  she  maintained  the  family  relation  as  far  as  was  in 
her  power."  The  ground  upon  which  the  widow  was  in  that 
case  denied  the  benefit  of  the  act  was,  therefoi*e,  not  her  resi- 
dence without  the  jurisdiction  but  the  voluntary  separation 
from  her  husband  and  the  absence  of  any  evidence  that  she 
did  anything  to  maintain  tlie  family  i*elation. 

Other  cases  may  be  cited,  particularly  Nye's  Appeal,  126 
Pa.  341,  in  which  it  is  held,  as  was  done  in  Odiorne's  Appeal, 
64  Pa.  175,  that:  "  Where  a  wife  leaves  her  husband  and  re- 
nounces all  conjugal  intercourse  a  considerable  time  before  his 
death,  she  becomes  not  such  a  widow  after  his  death  as  was  in 
the  contemplation  of  the  legislature  when  the  acts  of  assembly 
were  passed  which  entitled  lier  to  administer  his  estate  and  to 
appropriate  three  hundred  dollars  of  it  to  her  own  use." 

But  none  of  these  cases  reach  the  question  here  involved. 
The  decedent,  George  Balmforth,  without  any  apparent  cause, 
left  his  wife,  in  Yorkshire,  England,  ostensibly  upon  an  ordi- 
nary business  errand.  He  bade  her  good-bye  at  their  home  in 
1883  and  never  returned.  She  was  left  with  three  living 
children  and  one  unborn.     The  oldest,  a  girl  of  thirteen,  was 
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afflicted  with  St.  Vitus's  dance.  The  woman,  although  ig- 
norant  and  unable  to  write,  devoted  herself  heroically  to  the 
maintenance  of  her  family.  As  she  expresses  it,  **I  began 
baking  bread  and  selling  a  lot  of  stuff  and  anything  I  could — 
sewing — anything  I  could  to  earn  my  bread  and  butter."  She 
received  some  assistance  from  the  parisL  She  heard  incident- 
ally, in  various  wajrs,  that  her  husband  was  living  in  Philadel- 
phia but  never  had  any  communication  from  him  of  any  kind 
and,  being  unable  to  write,  she  could  not  directly  communicate 
with  him.  She  had  knowledge  of  the  fact  that  her  daughter 
wrote  to  him  several  times  but  had  no  knowledge  of  the  receipt 
of  any  reply.  She  was  informed  of  his  death  by  his  brother 
and  appeared  here  to  claim  her  rights  as  his  widow.  The  de- 
cedent had,  in  the  meantime,  contracted  a  meretricious  relation 
with  another  woman  who  claimed  the  entire  estate  as  a  creditor, 
being  also  the  executrix  of  the  will. 

Was  the  widow,  under  these  circumstances,  entitled  to  the 
benefit  of  the  provisions  of  the  act  of  1851,  supra  ?  Grieve's  Es- 
tate, 165  Pa.  126,  clearly  settles  this  question  in  her  favor.  The 
facts  of  this  case  are  much  stronger  than  in  Grievous  Estate. 
Thei-e  the  parties  were  married  in  Canada,  where  die  wife  and 
three  children  were  abandoned  by  the  husband.  Subsequently, 
however,  the  husband  requested  the  wife  to  meet  him  in  the 
province  of  Ontario,  where  they  met  and  were  i*econciled  and 
where  he  later  left,  with  the  understanding  that  he  was  to 
make  a  home  for  the  family  "  in  the  states  "  and  that  the  wife 
should  remain  in  Canada  until  the  husband  came  or  sent  for 
her.  He  continued  to  write  for  several  years,  after  which 
nothing  was  heard  from  hini.  It  appears  that  he  settled  in 
Lancaster,  Pa.,  and  married  another  woman  who  lived  with 
him  there  until  the  time  of  his  death.  The  wife  subsequently 
came  to  the  United  States  and  for  a  short  time  was  employed 
in  Potter  county.  Pa.  The  language  of  the  late  chief  justice 
in  his  opinion  in  this  case  is  strikingly  appropriate  here : 
"There  was  no  time  after  his  departure  in  1884  that  she 
would  not  have  gladly  welcomed  a  redemption  of  his  promise 
and  rejoiced  in  a  reunited  family.  It  was  no  fault  of  hers  that 
she  was  not  a  member  of  his  household  at  his  death.  It  was 
his  illegal  acts  and  bad  faith  that  excluded  her  from  it  In 
contemplation  of  law,  the  family  relation  still  existed  and  his 
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domicile  was  hers.  Why  then  should  she  be  denied  the  ex- 
emptiou  which  the  law  allows  to  his  widow  ?  Surely  a  refusal 
of  her  claim  for  it  must  have  something  more  to  rest  upon  than 
his  repudiation  of  his  marital  vows  and  duties."  We  think  the 
case  was  well  decided  in  the  court  below  and  could  not  have 
been  otherwise  decided,  in  view  of  the  authority  of  Grieve's 
Estate,  165  Pa.  126,  which  bound  both  it  and  us. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Plucker  v.  Miller,  Appellant. 

Master  and  servant — Employment — Evidence — Charge, 

In  an  action  to  recover  commissions  for  procuring  a  contract  under  plain- 
tiff's emplo3anent  as  a  solicitor  of  contracts  on  a  commission  basis,  where 
the  evidence  is  conflicting  as  to  the  date  when  the  plaintiff  left  the  employ- 
ment of  a  competitor  of  defendant  and  entered  the  employment  of  defend- 
ant, it  is  error  for  the  court  to  use  language  which  will  tend  to  minimize 
the  importance  of  the  date  of  the  execution  of  the  contract,  for  if  the  con- 
tract was  execute^  at  the  time  alleged  by  defendant,  plaintiff  was  at  that 
time  working  for  defendant's  competitor,  and  could  not  have  procured  the 
contract  for  defendant. 

Argued  Oct.  12,  1904.  Appeal,  No.  268,  Oct.  T.,  1903,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  Dec.  T., 
1902,  No.  703,  on  verdict  for  plaintiff  in  case  of  Jacob  J. 
Plucker  v.  Joseph  S.  Miller.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
Reversed. 

Assumpsit  to  recover  commissions  for  procuring  a  contract. 
Before  Davis,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows : 

The  plaintiff  claims  from  the  defendant  the  sum  of  $350, 
with  interest,  as  commission  which  he  has  earned,  as  he  al- 
leges, for  a  contract  which  lie  brought  to  the  defendant  for 
furnishing  tiling  and  other  material  for  the  building  operation 
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which  you  have  heard  referred  to.  If  you  are  convinced  from 
that  testimony  that  that  contract  was  brought  to  the  defendant 
by  the  plaintiff,  Mr.  Plucker,  then  your  verdict  must  be  for  the 
plaintiff.  If,  from  the  testimony,  you  find  that  the  contract 
for  the  work  came  to  the  defendant  through  Mr.  Hawkins,  or 
through  anybody  other  than  the  plaintiff,  then  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for  the  defendant. 
The  issue,  therefore,  is  a  very  narrow  one — did  Mr.  Plucker 
secure  this  contract  for  the  defendant  ?  If  he  did,  he  is  enti- 
tled to  his  commission.     If  he  did  not,  he  is  not  so  entitled. 

[The  execution  of  these  contracts  does  not  enter  into  thb 
case  in  any  way  whatsoever,  only  in  so  far  as  they  may  explain 
to  your  satisfaction,  if  they  do  so  explain,  the  delay,  if  there 
was  any  delay,  upon  the  part  of  Mr,  Plucker  in  demanding  from 
the  defendant  the  commission  which  he  now  claims  to  be  due. 
If  the  defendant  incurred  any  liability  to  the  plaintiff  it  was 
not  at  the  time  of  the  execution  of  the  contracts,  but  at  the 
time  the  work  was  brought  to  the  defendant.  In  other  words, 
if  Plucker  had  brought  work  as  he  alleges  he  did,  in  March, 
and  the  contracts  were  not  signed  until  months  after  the  date 
of  the  execution  of  the  contract,  that  would  have  nothing  to  do 
with  his  right  to  recover.]   [1] 

Now,  it  is  conceded  that  Plucker  had  been  in  the  employment 
of  Hall,  and  that,  whilst  in  the  employment  of  Hall,  he  had 
striven  to  get  this  identical  contract  for  Hall.  He  severed  his 
connection  with  Hall,  he  says,  on  the  9th  of  March.  The  con- 
tention of  the  defendant  is  that  he  severed  that  connection 
upon  the  16th  of  March.  Then  again,  Mr.  Hoffman  tells  you 
that,  being  interested  in  Mr.  Plucker,  he  did  what  he  could  to 
bring  the  contract  to  Mr.  Plucker's  new  employer,  the  defend- 
ant in  this  suit.  Mr.  Plucker  testifies  that  he  alone  secured 
this  contract  for  the  defendant,  and  that  before  he  did  so  Mr. 
Hall  had  given  up,  as  I  remember  it,  all  hope  of  receiving  the 
contract,  and  that  was  true  to  a  large  extent  also  of  the  de- 
fendant, who  had  been  trying  to  get  the  contract  when  Mr. 
Plucker  entered  defendant's  employ.  It  is  admitted  that  this 
contract  was  secured  very  near  the  time  of  the  severance  of 
plaintiff's  employment  with  Matthew  Hall,  which  immediately 
preceded,  or  after  a  short  interval,  his  employment  by  the  de- 
fendant.    Plaintiff  claims  that  he  left  Hall  on  the  9th  and  im- 


Digitized  by 


Google 


PLUCKER  a.  MILLER,  Appellant  497 

495,  (1904).!  Charge  of  Court. 

mediately  entered  the  employment  of  the  defendant.  The  de- 
fendant claims  that  he  left  Hall  on  the  16th.  Mr.  Hawkins,  the 
manager  of  the  defendant,  testifies  that  he  met  Mr.  Plucker  on 
Monday,  March  18,  and  that  Plucker  told  him  he  had  just 
left  Hall's  employ  and  that  is  corroborated  by  Mr.  Holt,  who 
was  with  Mr.  Hawkins  at  the  time  he  met  Mr.  Plucker.  Then 
there  is  another  piece  of  evidence  which  you  may  consider  im- 
portant, if  you  see  fit  to  do  so,  and  that  is,  that  Mr.  Plucker, 
when  handed  a  certain  check  dated  March  16,  in  response  to 
a  question  by  Mr.  Warwick,  answered  "  Yes,  I  guess  that  is  the 
check  where  Hall,  instead  of  paying  me  a  commission,  raised  my 
salary  from  $25  to  $30."  He  subsequently  explained  that  by  tell- 
ing you  that  while  he  received  the  check  and  kept  the  money, 
he  did  not  receive  it  as  salary,  but  on  account  of  commission ; 
that  he  saw  Mr.  Hall  and  demanded  $200  for  commissions 
which  had  been  promised  to  him,  but  that  he  did  not  receive 
the  $200  and  kept  the  $30.00  on  account  of  those  commissions. 
[The  jury  has  a  right  to  take  into  consideration  not  only  the 
oral  testimony  of  the  witnesses,  and  the  written  evidence,  but, 
as  well,  the  cori'oborating  circumstances,  and  the  jury  may  con- 
sider whether,  at  this  time,  Mr.  Plucker  may  have  had  a  well- 
defined  reason  for  leaving  the  employ  of  a  gentleman  who,  he 
says,  owed  him  $200  and  refused  to  pay  it.  Immediately 
thereon,  you  have  another  piece  of  testimony  which  dovetails, 
it  would  seem,  with  the  foregoing,  but  which  is  for  your  con- 
sideration alone,  and  that  is  the  testimony  of  the  bookkeeper, 
The  bookkeeper  testifies  that  Mr.  Plucker  settled  his  busi 
ness  with  Matthew  Hall  on  March  16.  March  18,  is  the 
date  fixed  by  Mr.  Hawkins  and  Mr.  Holt  for  the  meeting 
with  Mr.  Plucker;  that  was  Monday,  two  days  afterwards. 
This  check,  dated  the  16th,  is  presented  to  him,  and  he  testified 
in  reference  to  that  check  that  it  was  paid  to  him  on  Saturday 
afternoon  for  a  week's  wages  ending  March  16 ;  that  is  the  tes- 
timony of  Lowry,  the  bookkeeper.  Tliis  witness  also  says  that 
at  that  time  Mr.  Plucker's  wages  were  $30.00,  having  previously 
been  $25.00  a  week,  and  that  the  check  was  handed  to  him  with 
an  envelope  containing  $3,00  for  the  expenses  for  the  week ; 
he  says  that  he,  individually,  handed  plaintiff  this  check  and 
this  envelope.  In  cross-examination,  he  reiterates  that  he  paid 
the  money.  He  says  ''I  handed  him  this,"  indicating  the 
Vol.  XXVI— 32 
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check,  and  he  also  says  ia  response  to  another  question  in  cross- 
examination,  "  He  didn't  leave  two  weeks  before  that  time."] 
[2]  Now  these  are  questions  for  you  to  take  into  considera- 
tion. 

Verdict  and  judgment  for  plaintiff  $375.38.  Defendant  ap- 
pealed. 

Errors  assigned^  among  others,  were  (1, 2)  portions  of  charge 
as  above,  quoting  them ;  and  (5)  that  the  charge  as  a  whole  was 
insufficient  and  misleading,  quoting  the  whole  charge. 

Charles  F.  Warwick,  with  him  J.  Edgar  Butter^  for  appellant 
— The  date  of  the  execution  of  the  contract  between  Hause  and 
defendant,  Miller,  was  of  the  very  essence  of  this  case,  because 
if  executed  at  the  time  alleged  by  defendant,  plaintiff  was,  at 
that  time,  working  for  a  rival  of  defendant  and  admittedly 
could  not  have  secured  this  contract  to  defendant.  The  court 
instructed  the  jury  that  the  execution  of  this  contract  was  not 
material. 

The  charge  as  a  whole  was  an  inadequate  presentation  of  the 
evidence  and  the  questions  involved :  Herstine  v.  R.  R.  Co., 
151  Pa.  244  ;  Fineberg  v.  Pass.  Ry.  Co.,  182  Pa.  97 ;  Lerch  v. 
Bard,  177  Pa.  197  ;  Pennsylvania  Canal  Co.  v.  Harris,  101 
Pa.  80 ;  Tietz  v.  Traction  Co.,  169  Pa.  516 ;  Urias  v.  Penna. 
R.  R.  Co.,  152  Pa.  326 ;  Hess  v.  Williamsport,  etc.,  R.  R,  Co., 
181  Pa.  492;  Richards  v.  Willard,  176  Pa.  181. 

Wayne  P.  Rambo,  with  him  Ormond  Ramho^  for  appellee, 
cited  as  to  the  sufficiency  of  the  charge  :  Com.  v.  Kaiser,  184 
Pa.  493 ;  McCosh  v.  Myei-s,  25  Pa.  Superior  Ct.  61 ;  Kehoe  v. 
Traction  Co.,  187  Pa.  474 ;  Com.  v.  Zappe,  153  Pa.  498 ;  Krepps 
V.  Carlisle,  157  Pa.  358 ;  Com.  v.  Kay,  14  Pa.  Superior  Ct 
376 ;  Taylor  v.  Burrell,  7  Pa.  Superior  Ct.,  461 ;  Trust  Co.  v. 
Philadelphia,  202  Pa.  78 ;  Kuntz  v.  Railroad  Co.,  206  Pa.  162 ; 
Crawford  v.  Wittish,  4  Pa.  Superior  Ct.  585 ;  Brown  v.  Mont- 
gomeiy,  21  Pa.  Superior  Ct.  262,  268 ;  Peh:son  v.  Duncan,  162 
Pa.  187. 

Opinion  by  Beavee,  November  21, 1904  : 

Plaintiff  claimed  from  the  defendant  a  commission  for  se- 


Digitized  by 


Google 


PLUCKER  V,  MILLER,  Appellant.  499 

495,  (1904).]  Opinion  of  the  Court. 

curing  a  contract  for  materials  to  be  used  in  and  about  the 
ei-ection  of  a  number  of  houses,  for  the  delivery  of  which  the 
defendant  entered  into  a  written  contract  with  the  builder, 
Hause.  The  plaintiff  alleged  that  he  had  secured  the  contract 
from  Hause.  The  defendant,  on  the  other  hand,  denied  that 
the  plaintiff  had  anything  whatever  to  do  with  it ;  that  the 
contract  was  closed  and  the  written  agreement,  which  was  the 
evidence  thereof,  was  signed  before  the  plaintiff  came  into  his 
employ  and  while  he,  the  plaintiff,  was  in  the  employ  of  a  rival 
in  trade  of  the  defendant. 

We  quite  agree  with  the  trial  judge  in  the  court  below  that 
the  question  involved  in  the  case  was  purely  one  of  fact  and, 
in  closing  tbe  charge,  by  way  of  summary,  he  very  properly 
says : 

"  After  all,  the  question  comes  back  to  what  I  suggested  at 
first — did  or  did  not  Plucker  get  this  contract  for  the  de- 
fendant? He  says  he  did ;  the  defendant  denies  it.  He  says 
he  left  Matthew  Hall  on  a  certain  day  ;  the  defendant  says  he 
left  on  a  different  day.  It  is  for  you  to  find  when  this  contract 
was  awarded.  There  is  testimony  to  the  effect  that  it  was 
awarded  earlier  than  the  date  that  plaintiff  left  Hall's  employ. 
One  witness  says  it  was  as  far  back  as  February  and  Mr. 
Hawkins  testifies  that  he,  in  response  to  a  circular,  had  sent 
in  an  estimate  with  specifications,  back  in  February,  and  the 
gentleman  who  was  to  have  been  the  superintendent  testifies 
to  you  that  the  contract  was  given  to  the  defendant  because  of 
the  action  of  Mr.  Hawkins  and  not  because  of  Mr.  Plucker's 
efforts. 

**Now  that  is  rather  a  synopsis  of  the  testimony  than  a 
thorough  review  of  it.  Of  course,  I  cannot  go  over  in  detail 
all  that  the  witnesses  have  said.  You  have  heard  all  the  testi- 
mony, and  it  is  for  you  to  determine  whether  the  plaintiff  is  en- 
titled to  recover  or  not." 

We  think  the  case  was  clearly  one  for  the  jury  and  that  the 
point  of  chaige  of  the  defendant — that  *'  under  all  the  evidence 
in  this  case  your  verdict  must  be  for  the  defendant" — was 
properly  negatived.  The  fourth  specification  of  error  must, 
therefore,  also  fail,  as  it  is  based  upon  the  third  which  contains 
the  point  above  referred  to. 

We  see  nothing  erroneous  in  what  is  complained  of  in  the 


Digitized  by 


Google 


500  PLUCKER  v.  MILLER,  AppeUant 

OpiDion  of  the  Court.  [26  Pa.  Superior  Ct. 

second  specification  of  error.  It  is  simply  a  plain  presentation 
of  &ct8  which  was  entirely  impartial  and  made  as  much  for  de- 
fendant as  the  plaintiff. 

The  pivotal  point  in  the  case,  as  it  seems  to  us,  was,  when 
did  the  plaintiff  enter  the  employ  of  the  defendant?  Was 
it  on  March  9,  as  he  (the  plaintiff)  alleges,  or  was  it  after 
March  16,  when  Hall's  bookkeeper  testifies  he  paid  the  plain- 
tiff his  last  wages  for  the  week  ending  that  date?  Was 
it  on  March  18,  the  date  fixed  by  Hawkins,  who  was  the 
foreman  of  the  defendant,  or  March  20,  or  later,  as  alleged 
by  the  defendant?  Between  the  said  dates  as  it  is  alleged 
by  the  defendant,  the  written  agreement  with  Hause  was 
actually  signed  and  the  contract  finally  closed.  The  date  of 
the  execution  of  this  written  agreement,  therefore,  became 
of  the  first  importance.  If  it  were  signed  on  March  15, 
as  alleged  by  Miller,  in  which  he  is  partially  corroborated 
by  the  subscribing  witnesses.  Lynch  and  McFarland,  it  would 
have  been  prior  to  Plucker's  employment,  as  claimed  by 
defendant;  or,  if  the  agreement  had  not  been  signed  un- 
til toward  the  last  of  Apiil,  as  claimed  by  the  plaintiff,  it 
would  have  been  subsequent  to  his  employment,  as  testified 
to  by  the  defendant's  witnesses.  The  time  of  the  execution 
of  the  written  agreement  was,  therefore,  a  vital  point  in  the 
case  and  was,  in  a  measure,  decisive  of  it.  In  this  view  of  the 
case,  we  think  the  portion  of  the  charge  assigned  for  error  in 
the  first  specification  was  possibly  misleading. 

The  court  said :  "  The  execution  of  these  contracts  does  not 
enter  into  the  case  in  any  way  whatever,  only  in  so  far  as  they 
may  explain  to  your  satisfaction,  if  they  do  so  explain,  the  de- 
lay, if  there  was  any  delay,  upon  the  part  of  Mr.  Plucker  in 
demanding  from  the  defendant  the  commission  which  be  now 
claims  to  be  due.  If  the  defendant  incurred  any  liability  to 
the  plaintiff,  it  wsis  not  at  the  time  of  the  execution  of  the  con- 
tracts, but  at  the  time  the  work  was  brought  to  defendant.  In 
other  words,  if  Plucker  had  brought  work,  as  he  alleges  he  did, 
in  March,  and  the  contracts  were  not  signed  until  months  after 
the  date  of  the  execution  of  the  contract,  that  would  have 
nothing  to  do  with  his  right  to  recover.*'  The  importance  of 
the  date  of  the  execution  of  the  written  agreements  was,  there- 
fore, greatly  minimized  by  what  the  court  says  in  regard  to  it 
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and,  in  commenting  further  upon  it,  only  the  time  mentioned 
by  the  plaintiff  as  the  date  of  the  execution  of  it  is  referred  to 
by  the  court,  when  he  says :  "  In  other  words,  if  Plucker  had 
brought  work,  as  he  alleges  he  did,  in  March,  and  the  contracts 
were  not  signed  until  months  after  the  date  of  the  execution 
of  the  contract,  that  would  have  nothing  to  do  with  his  right 
to  recover."  If  this  had  been  followed  by  something  like  this  : 
If,  on  the  other  hand,  the  written  agreements  were  signed  on 
March  15,  as  alleged  by  the  defendant, — andPlucker's  employ- 
ment did  not  begin  until  after  his  employment  with  Hall  as 
testified  to  by  Hall's  bookkeeper,  ceased, — it  would  have  been 
practically  impossible  for  him  to  have  secured  the  contract  for 
which  he  now  claims  a  commission, — the  whole  case  would 
have  been  adequately  and  impartially  presented.  As  it  is,  this 
portion  of  the  charge  is  open  to  the  objection  urged  to  the 
charge  as  a  whole  in  the  fifth  assignment  of  error. 

In  this  view  of  the  case,  we  are  compelled  to  sustain  the 
first  assignment  of  error  and  also  the  fifth,  so  far  as  it  relates 
to  this  portion  of  the  charge.  In  all  other  respects,  we  think 
the  charge  was  full,  fair  and  adequate. 

Judgment  reversed  and  a  new  venire  awarded. 


McFetridge  v,  Megargee,  Appellant. 

Affidavit  of  defense— Set-off— Practice,  C.  P. 

Allegations  of  set-off  in  general  terms  in  an  affidavit  of  defense  are  not 
to  be  regarded;  the  averments  must  be  as  specific  as  those  used  in  a  state- 
ment of  claim.  The  defendant  in  respect  to  a  claim  of  set-off  is  the  actor, 
he  has  the  affirmative  of  the  issue  and  must  aver  his  set-off  in  terms  in- 
capable of  being  misunderstood.  Failure  to  file  an  affidavit,  specific  and 
precise  as  to  source,  character  and  amount  must  result  in  judgment  being 
entered  against  him. 

Practice f  C.  P. — Argument  lists — Judgment, 

Where  a  defendant  is  allowed  until  after  December  30  to  file  a  supple- 
mental affidavit  of  defense,  and  the  case  is  placed  on  the  current  motion  list 
for  January  4,  and  is  continued  with  notice  to  defendant,  by  special  order 
until  January  11,  and  on  that  day  no  supplemental  affidavit  having  been 
filed,  judgment  is  entered  for  want  of  a  sufficient  affidavit  of  defense,  the 
defendant  cannot  complain  of  the  entry  of  the  judgment  as  premature, 
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because  members  of  the  bar  had  been  notified  that  ''undisposed  of  cases 
upon  prior  current  motion  lists"  would  be  called  for  argument  on  Janu- 
ary 18. 

Argued  Oct.  12, 1904.  Appeal  No.  26,  Oct.  T.,  1904,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Sept  T.  1903, 
No.  3727,  making  absolute  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense,  in  case  of  John  R.  McFetridge  & 
Sons  V.  Louis  N.  Megargee  trading  as  Seen  and  Heard  Pub- 
lishing Company.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  J  J.    Affirmed. 

Rule  for  judgment  for  want  of  ft  sufficient  affidavit  of  de- 
fense. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  the  order  of  the  court. 

John  H,  Fow^  for  appellant,  cited :  Deacon  v.  Smaltz,  10  Pa. 
Superior  Ct.  151;  Muir  v.  Accident  Ins.  Co.,  203  Pa.  338; 
Publishing  Co.  v.  Hai*tranf  t,  3  Pa.  Superior  Ct.  59 ;  McPherson 
V.  Bank,  96  Pa.  135  ;  Peale  v.  Addicks,  174  Pa.  543. 

J.  C.  Leviy  of  Bamberger  ^  Levi^  for  appellee,  cited :  Com. 
V.  Snyder,  1  Pa.  Superior  Ct.  286 ;  Vanderslice's  Case,  16  W. 
N.  C.  93;  Clendenning  v.  Cable,  26  Pa.  C.  C.  Rep.  115; 
Sweigard  v.  Ice  Co.,  15  Pa.  Superior  Ct.  285 ;  Fleisher  v. 
Blackburn,  15  Pa.  Superior  Ct.  289;  Anderson  v.  Williams, 
10  Pa.  Superior  Ct.  329 ;  Loeser  v.  Erie  City  Rag  Warehouse, 
10  Pa.  Superior  Ct.  540 ;  Stem  v.  Probst,  26  Pitts.  L.  J.  48. 

Opinion  by  Beaver,  J.,  November  21, 1904: 
In  the  court  below  plaintiff  sought  to  recover  from  the  de- 
fendant for  a  balance  due  upon  a  book  account  for  work  and 
labor  done,  materials  furnished  and  merchandise  sold  and  de- 
livered to  the  defendant,  amounting  to  $9,889.72,  and,  allowing 
credits  of  #9,312.06,  leaving  a  balance  of  1577.66.  Defendant 
filed  an  affidavit  of  defense,  in  which  he  claimed,  in  addition 
to  the  credits  allowed  by  the  plaintiff,  a  payment  of  flOO 
in  cash,  advertising  $90.00  and  for  paper  furnished  by  the 
defendant,  to  be   used  by  the  plaintiff  in  his  behalf,  which 
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had  been  converted  to  its  own  use,  amounting  to  $416.40 
instead  of  $114  which  had  been  allowed  as  a  credit  by  the 
plaintiff  in  its  statement. 

When  the  case  was  called  for  argument,  the  plaintiff  allowed 
the  claim  for  $100  in  cash  and  $90.00  in  advertising  but 
would  not  admit  the  claim  for  paper,  asking  to  have  a  more 
specific  detail  of  defendant's  claim.  The  case  was  continued 
to  allow  the  defendant  to  file  a  supplemental  affidavit,  con- 
taining the  required  information. 

On  December  22,  1903,  the  plaintiff's  counsel  wrote  the  de- 
fendant's counsel  that  they  would  place  the  case  down  for  ar- 
gument on  Monday,  December  27,  1903.  The  defendant's 
counsel  replied,  saying :  *'  I  have  been  verj'  busy  the  past  week 
and  have  just  returned  this  A.  M.  from  Pittsburg.  My  client, 
Mr.  Megargee,  is  also  veiy  bu&y  getting  out  his  anniversary 
number,  which  comes  out  on  the  30th.  I  would,  therefore, 
ask  you  to  allow  the  matter  to  rest  until  after  the  30th,  when 
both  Mr.  Megargee  and  myself  will  have  plenty  of  time  to  give 
the  matter  the  careful  attention  it  requires." 

The  case  was  placed  upon  the  current  motion  list  for  Jan- 
uary 4,  1904,  and  was  No.  20  on  that  list.  It  was,  on  that  day, 
continued  for  one  week  and  reappeared  on  the  list  for  argu- 
ment on  January  11,  1904.  The  time  for  the  filing  of  the 
supplemental  affidavit  of  defense  being  past  and  none  having 
been  filed,  the  plaintiff  moved  for  judgment  at  that  time,  which 
was  accordingly  entered  for  the  amount  for  which  the  affidavit 
was  adjudged  to  be  insufficient,  "without  prejudice  to  the 
right  of  the  plaintiff  to  proceed  to  recover  for  the  balance  of 
its  claim."  Judgment  was  accordingly  entered  for  $395.16. 
After  the  entry  of  said  judgment,  the  defendant  presented  a 
petition,  praying  for  a  rule  "  to  show  cause  why  the  order  of 
the  court,  making  absolute  the  rule  for  judgment,  should  not 
be  stricken  off  and  judgment  opened  and  the  defendant  allowed 
to  file  a  supplemental  affidavit  of  defense,  all  proceedings  to 
stay  meanwhile."  Upon  the  argument  of  this  rule,  it  was  dis- 
charged and  from  that  order  of  the  court  this  appeal  is  taken. 

The  appellant  bases  his  contention  here  upon  two  grounds  : 
first,  that  the  affidavit  was  in  itself  sufficient  to  prevent  judg- 
ment, at  least  to  the  extent  of  $302.40,  the  difference  between 
the  credit  which  tlie  plaintiff  allowed  for  paper  used  by  it  and 
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the  amount  claimed  by  the  defendant  to  liave  been  so  used, 
and,  second,  that  the  court  below  "  erred  in  allowing  an  undis- 
posed of  rule  to  be  placed  on  its  current  motion  list  for  Jan- 
uary 11,  1904,  when  under  its  rules  it  should  have  been  on  its 
lists  for  '  undisposed  of  cases  on  prior  current  motion  lists'  on 
January  18, 1904/' 

1.  As  to  the  affidavit  of  defense.  We  held  in  Loeser  v. 
Erie  City  Rag  Warehouse,  10  Pa.  Superior  Ct.  540,  as  summed 
up  in  the  syllabus,  that  '^  allegations  of  set-off  in  general  terms 
are  not  to  be  regarded ;  the  averments  Qiust  be  aa  specific  as 
those  used  in  a  statement  of  claim.  The  defendant  in  respect 
to  a  claim  of  set-off  is  the  actor,  he  has  the  affirmative  of  the 
issue  and  must  aver  his  set-off  in  terms  incapable  of  being  mis- 
understood. Failure  to  file  an  affidavit,  specific  and  precise 
as  to  source,  character  and  amount,  must  result  in  judgment 
being  entered  against  him."  This  is  the  tenor  of  all  our 
cases :  Anderson  v.  Williams,  10  Pa.  Superior  Ct  329 ; 
Fleisher  v.  Blackburn,  15  Pa.  Superior  Ct.  289;  Carnahan 
Stamping,  etc.,  Co.  v.  Foley,  23  Pa.  Superior  Ct.  643. 

The  allegations  of  the  defendant,  in  his  original  affidavit  of 
defense,  are  of  the  most  general  character.  No  particulars  as 
to  time  or  place  of  use  or  as  to  the  character  of  the  materials 
used,  or  aB  to  the  specific  amounts  of  paper  used,  are  set  forth. 
There  is  a  bald  claim  of  $416.40,  without  any  particulars  of 
any  kind,  the  plaintiff  having  allowed  in  Its  statement  a  ci-edit 
for  $114  of  that  amount.  It  would  have  been  entirely  possible 
and  practicable  for  the  defendant  to  have  set  forth  the  amount 
of  paper  delivered  to  the  defendant  and  the  amount  which  he 
had  received  in  printed  sheets,  together  with  time  and  circum- 
stance of  delivery  and  receipt.  This  would  have  been  neces- 
sary in  a  statement  and  is  equally  necessary  in  a  claim  of  set- 
off in  an  affidavit  of  defense.  We  think,  therefore,  the  court 
committed  no  error  in  entering  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  so  far  as  that  item  of  claim  is  cod- 
cerned. 

2.  As  to  the  second  ground  of  complaint  we  fail  to  see  that 
the  defendant  suffered  any  wrong  at  the  hands  of  the  plaintiff 
or  of  the  court.  By  the  terms  of  his  own  request,  he  was  al- 
lowed until  after  December  30,  to  file  his  supplemental  affi- 
davit of  defense.     This  would,  of  course,  mean  a  reasonable 
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time  after  that  date.  The  case  was  placed  upon  the  list  for 
January  4  of  the  current  motion  list  but  was  continued  by 
special  order  until  January  11.  Such  a  continuance  the  coui-t, 
in  the  exercise  of  its  undoubted  right  to  regulate  its  own  busi- 
ness, had  authority  to  make.  No  rule  has  been  pointed  out  to 
us  which  ties  the  court's  hands  in  that  respect.  The  defend- 
ant's counsel  had  notice  prior  to  January  11  of  the  argument 
of  the  motion  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  at  that  time.  He  was  bound  to  take  notice  and  appear 
or  suffer  the  consequences.  He  paid  no  attention  to  the  notice 
and  failed  to  file  his  supplemental  affidavit  of  defense.  Wo 
cannot  see  that  there  was  any  violation  of  the  agreement  be- 
tween counsel  or  that  the  plaintiff  was  bound  to  await  the  con- 
venience of  the  defendant  further.  It  is  true  that  the  plaintiff 
prints  in  its  paper-book  a  notice  to  the  members  of  the  bar  in 
reference  to  the  trial  list  and  an  arrangement  of  business  for 
December  and  Januaiy  terras  in  which  occura  the  notice, 
"  Monday,  Jan.  18th,  1904,  10  A.  M.,  current  motion  list,  un- 
disposed of  cases  upon  prior  current  motion  lists,  new  trial  ar- 
gument list,  miscellaneous  argument  list,  divorce  list,  road  list." 
But  there  is  nothing  therein  to  indicate  that  a  case  which  had 
been  regularly  on  the  list  on  January  4  and  specifically  continued 
until  January  11  must  necessarily  be  held  for  argument  on  this 
list  of  undisposed  of  cases.  It  seemed  to  have  been  a  gathering 
up  of  cases  which  had  been  unavoidably  left  over,  in  addition 
to  the  special  lists  therein  mentioned.  Assuming  that  this 
arrangement  of  business  is  authentic  and  that  it  was  an  exhibit 
accompanying  the  petition  to  open,  etc.,  we  see  nothing  therein 
which  prevented  the  court  below  from  hearing  the  argument 
of  the  motion  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  on  January  11. 

We  have  always  held  that  courts  are  the  best  interpreters  of 
their  own  rules  but,  whether  this  order  of  business  was  made 
in  accordance  with  a  regular  rule  of  court  or  was  arranged  by 
the  prothonotary  simply  for  the  convenience  of  the  court  and 
bar,  we  are  unable  to  determine,  in  any  event  we  see  nothing 
at  variance  with  the  exercise  of  a  sound  discretion  on  the  part 
of  the  court  below  in  the  original  disposition  of  this  case. 

Judgment  affirmed  and  recoi*d  remitted,  with  a  procedendo. 
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Krauskopf  v.   Pennypack    Yarn    Finishing    Company, 

Appellant. 

Practice f  C  P. — Trial  by  court — Finding  of  facia — Warranty — Sa!e, 

In  an  action  for  goods  sold  and  delivered,  tried  by  the  court  without  a 
jury,  a  finding  by  the  court  on  sufficient  evidence  that  the  sale  was  made 
without  any  warranty  of  quality,  will  not  be  disturbed  by  the  appellate 
court,  in  the  absence  of  manifest  error. 

In  such  a  case  where  the  trial  judge  states  the  material  facts  that  ap- 
peared in  evidence,  and  adds  that  there  was  no  warranty  made,  the  finding 
is  a  sufficient  compliance  with  the  Act  of  April  22,  1874,  P.  L.  109. 

The  fact  that  no  notice  was  given  of  the  findings  of  fact,  as  required  by 
the  act,  cannot  be  taken  advantage  of,  where  it  appears  that  exceptions  to 
the  findings  were  filed  by  the  party  aggrieved. 

Sale — Warranty — Quality — Grade, 

Where  the  price  of  goods  is  fixed  by  contract  and  the  quantity  and 
quality  are  furnished  and  accepted  without  complaint,  the  buyer  must 
pay  the  price  even  though  the  quality  be  inferior. 

The  naked  averment  of  a  fact  is  neither  a  warranty  of  itself  nor  evidence 
of  it. 

Argued  Oct.  14,  1904.  Appeal,  No.  114,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  June  T., 
1902,  No.  272,  on  trial  by  the  court  without  a  jury  in  case  of 
L.  Krauskopf  v.  Pennypack  Yarn  Finishing  Co.  Before 
Rice,  P.  J.,  Beaver,  Smith,  Morrison  and  Henderson,  J  J. 
AflSrmed. 

Assumpsit  for  goods  sold  and  delivered. 

The  case  was  tried  by  agreement  before  Ralston,  J.,  without 
a  jury. 

The  court  reported  as  follows  : 

Plaintiff  claimed  to  recover  from  defendants  for  caustic  soda 
sold  and  delivered.  Defendants  alleged  that  plaintiff  bad 
guaranteed  and  expressly  warranted  that  all  of  the  soda  was 
of  a  superior  quality  and  that  a  perfect  finish  could  be  obtained 
by  the  use  of  it  in  the  process  of  mercerizing  cotton  yam. 

The  court  finds,  after  a  careful  consideration  of  all  the  evi- 
dence, that  the  sale  of  the  caustic  soda  for  which  plaintiff  claims 
to  recover  was  sold  without  warranty  and,  consequently,  the 
plaintiff  is  entitled  to  recover  the  amount  due  for  the  caustic 
soda,  furnished,  according  to  the  statements  furnished  the  court 
by  plaintiff's  counsel,  as  follows : 
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Balance  due *553.75 

Interest  on  $500  for  October  20,  1901         .        .  50.00 

«         *'  $53.75  for  March  19, 1902        .        .  4.02  ' 

Total  $607.77 

Subsequently  the  court  filed  this  adjudication: 
This  was  an  action  to  recover  for  caustic  soda  sold  and  de- 
livered. The  defendants  alleged  that  the  plaintiff  guaranteed 
and  expressly  warranted  that  all  the  soda  was  of  a  superior 
quality  and  that  a  perfect  finish  could  be  obtained  by  its  use 
in  the  process  of  mercerizing  cotton  yams. 

FINDING  OP  PACT. 

1.  The  plaintiff  sold  and  delivered  caustic  soda  to  the  de- 
fendants at  various  times,  upon  which  a  balance  remains  due 
and  unpaid  as  follows  : 

Balance  due $553.75 

Interest  on  $500  from  October  20,  1901     •        •  50.00 

"  $53.75  from  March  19, 1902    .        .  4.02 

Total  $607.77 

2.  The  sales  were  made  without  any  warranty  of  quality. 

CONCLUSIONS  OP  LAW. 

The  plaintiff  is  entitled  to  recover  the  sum  of  $607.77  for 
which  judgment  is  entered. 

Exceptions  to  the  adjudication  were  dismissed  by  the  court. 

Error  assigned  was  the  judgment  of  the  court. 

John  jff.  Andre^  with  him  Henry^  F,  Walton^  for  appellant, 
cited :  Ellis  v.  Lane,  85  Pa.  265 ;  Foreman  v.  Hosier,  94  Pa. 
418  ;  Com.  v.  Equitable  Beneficial  Assn.,  137  Pa.  412  ;  Lewars 
V.  Weaver,  121  Pa.  268 ;  Warren  v.  Philadelphia  Coal  Co.,  83 
Pa.  437 ;  Lane  v.  Penn.  Glass  Sand  Co.,  172  Pa.  252. 

Emanuel  Furth^  with  him  Leo  S,  Rowe  and  Jacob  Singer^  for 
appellee,  cited :  Wetherill  v.  Neilson,  20  Pa.  448 ;  Fmley  v. 
Bisphum,  10  Pa.  320  ;  Shisler  v.  Baxter,  109  Pa.  443  ;  Mahaffey 
V.  Ferguson,  loG  Pa.  156;  Foreman  v.  Hosier,  04  Pa.  418; 
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Com.  y.  Equitable  Beneficial  Assn.,  137  Pa.  412 ;  Ellis  y.  Lane, 
85  Pa.  265. 

Opinion  by  Morrison,  J.,  November  21, 1904: 
In  this  action  of  assumpsit  after  declaration  filed  and  affi- 
davit of  defense  thereto,  judgment  was  taken  in  favor  of  the 
plaintiff  for  an  amount  admitted  to  be  due  and  this  judgment 
was  satisfied.  The  parties,  by  their  counsel,  then  stipulated  of 
record  for  a  trial  as  to  the  Imlance  of  the  claim  by  the  court, 
without  a  jury.  The  learned  judge  who  heard  the  case,  in  a 
ratlier  informal  way,  filed  his  findings  of  fact  and  conclusions 
of  law  on  July  9, 1903.  In  substance  the  learned  judge  found 
that  the  plaintiff  sold  and  delivered  caustic  soda  to  the  defend- 
ants at  various  times  upon  which  a  balance  remained  due  and 
unpaid,  as  follows  : 

Balance  due $558.75 

Int.  on  $500.  from  Oct.  20,  1901      .        .  .          60.00 

Int.  on  *53.75  from  Mar.  19,  1902       .         .  4.02 

Total         .  .      «607.77 

The  court  also  found,  against  the  defendants*  contention,  that 
the  caustic  soda  was  sold  without  warranty  and,  consequently, 
the  plaintiff  is  entitled  to  recover  the  amount  due  for  tiie  caus- 
tic soda  furnished.  Judgment  was  not  entered  upon  tiiis 
finding  until  December  8,  1903,  when  Uie  court  again  stated 
the  plaintiff's  claim,  and  the  defendants'  contention  that  the 
plaintiff  guaranteed  and  expressly  warranted  the  quality  of  the 
caustic  soda.  The  court  found  that  the  sales  were  made  with- 
out any  warranty  of  quality  and  as  a  conclusion  of  law  that 
the  plaintiff  is  entitled  to  recover  the  sum  of  $607.77  for  which 
judgment  was  entered. 

The  learned  counsel  for  the  appellant  contends  with  much 
vigor  that  the  court  entirely  failed  to  find  the  facts  and  con- 
clusions of  law  in  accordance  with  the  provisions  of  the  Act 
of  April  22,  1874,  P.  L.  109,  authoiizing  trial  by  the  court  with- 
out a  jury.  The  defendants'  counsel  is  very  exacting  in  regard 
to  the  court  strictly  conforming  to  the  technical  requirements 
of  the  act,  and  because  of  their  supposition  that  the  learned 
court  entirely  failed  to  comply  with  the  act  they  have  filed 
thirty-three  assignments  of  eiTor.     We  have  examined  these 
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assignments  with  some  care  and  have  carefully  considered  the 
evidence  and  the  manner  and  the  form  of  the  trial,  as  well  as 
its  result,  and  we  are  forced  to  the  conclusion  that  these  as- 
signments are  without  merit. 

The  question  involved  is  a  very  simple  one.  The  defendant 
did  not  deny  purchasing  the  caustic  soda  nor  was  its  value 
denied  except  on  the  theory  that  it  had  been  warranted  to  be 
of  a  certain  quality  and  effectiveness.  The  defendants*  evi- 
dence as  to  this  warranty  was  not  very  convincing  while  the 
plaintiff's  reply  thereto  was  clear  and  positive  that  the  caustic 
soda  was  not  warranted,  that  it  was  sold  as  of  a  designated 
quality  and  that  the  defendants  had  purchased  and  used  the 
same  grade  of  material  prior  to  this  sale  and  well  knew  its 
quality. 

The  learned  judge  found  the  fact  with  the  plaintiff  and  the 
evidence  was  sufficient  to  warrant  such  finding  and  this  was 
the  whole  case.  When  the  court  found  that  the  defendants 
received  what  they  purchased  and  that  there  was  no  warranty 
and  that  they  had  not  paid  for  the  goods,  the  ingenuity  of  the 
counsel  has  not  satisfied  us  of  any  error  in  directing  judgment 
for  the  plaintiff. 

We  consider  the  findings  of  fact  and  conclusions  of  law  a 
substantial  compliance  with  the  act  of  assembly.  The  opin- 
ion of  the  trial  judge  states  the  material  facts  that  appeared 
in  evidence,  and  adds  that  there  was  no  warranty  made.  In 
Ellis  V.  Lane,  85  Pa.  265,  it  was  claimed  that  the  court  eri-ed 
in  not  stating  separately  and  4istinctly  the  facts  found.  The 
Supreme  Court  said :  "  If  this  were  so  it  would  of  course  be 
good  ground  for  reversal,  but  it  is  not  suflBciently  clear  that 
the  provisions  of  the  act  in  this  respect  have  not  been  substan- 
tially complied  with.  .  .  .  While  the  decision  of  the  court  does 
not  strictly  conform  to  the  requirements  of  the  act,  we  are  unable 
to  say,  from  the  record  before  us,  that  any  material  fact  was 
omitted  or  improperly  stated." 

It  is  true  that  the  record  in  the  present  case  is  not  as  com- 
plete as  it  might  be.  The  record  does  not  show  that  notice 
was  given  after  the  court  filed  the  findings  of  fact  on  June  24, 
1903.  This  would  be  a  fatal  error  if  it  were  not  for  the  fact 
appearing  of  record  that  the  defendants  filed  exceptions  to  the 
findings  of  fact  on  July  17,  1903.     It  is  not  contended  that 
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the  defendants  did  not  have  a  hearing  on  these  exceptions. 
Judgment  was  not  entered  until  December  9,  1903,  and  while 
the  record  does  not  show  a  formal  dismissal  of  the  exceptions, 
we  consider  the  entry  of  judgment  in  accordance  with  the  orig- 
inal findings  a  sufficient  disposition  of  the  exceptions.  The 
action  of  the  court  in  entering  judgment  is  equivalent  to  a  dis- 
missal of  the  exceptions. 

We  do  not  regard  the  opinion  of  the  court  and  findings  of 
fact  and  conclusions  of  law,  filed  on  December  9,  1903,  as  of 
much  consequence,  except  in  so  far  as  judgment  was  directed 
therein.  This  for  the  reason  that  the  court  had  sufficiently 
found  the  facts  and  indicated  the  conclusions  of  law  under 
date  of  July  9, 1903. 

It  should  be  noticed  that  the  defendants  purchased  a  grade 
of  caustic  soda  with  which  they  were  familiar ;  that  they  used 
it  and  did  not  offer  to  return  it  to  the  plaintiff ;  that  their  de- 
fense was  an  alleged  wari*anty  that  the  soda  was  **  of  a  supe- 
rior quality  and  that  a  perfect  finish  could  be  obtained  by 
using  this  caustic  soda  in  the  mercerizing  process  of  cotton 
yarns."  As  we  have  already  said  the  court  found  this  fact 
against  the  defendants,  on  sufficient  evidence. 

We  fail  to  see  that  any  elaboration  of  the  findings  of  fact  or 
conclusions  of  law  would  have  made  it  much  plainer  to  the 
defendants  why  they  were  liable  to  pay  for  the  caustic  soda 
purchased,  received  and  used.  The  soda  was  represented  by 
the  plaintiff  as  seventy-four  per  cent  solvay  caustic.  The 
naked  averment  of  a  fact  is  neither  a  warranty  itself  nor  evi- 
dence of  it.  See  Wetherill  v.  Neilson,  20  Pa.  448.  "  Where 
the  price  of  goods  is  fixed  by  contract  and  the  quantity  and 
grade  are  furnished  and  accepted  without  complaint,  the  buyer 
must  pay  the  price  even  though  the  quality  be  inferior:" 
Werner  Saw  Mill  Company  v.  Ferree,  201  Pa.  405  (see 
p.  412). 

Having  reached  the  conclusion  that  the  judgment  of  the  court 
works  substantial  justice  we  are  not  persuaded  that  it  should 
be  reversed  for  unimportant  irregularities. 

The  assignments  of  error  are  all  dismissed  and  the  judgment 
is  affirmed. 
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Creery  v.  Thompson,  Appellant. 

Affidavit  of  defense — Partnership — Corporation — Money  loaned. 

In  an  action  on  two  checks  for  money  loaned  and  represented  by  the 
checks,  the  defendant  filed  an  affidavit  of  defense  in  which  he  averred  that 
in  consideration  of  his  going  into  a  partnership  with  the  plaintiff  and  an- 
other, plaintiff  agreed  to  lend  him  the  money  represented  by  the  checks, 
and  that  the  same  should  be  paid  back  solely  out  of  defendant's  share  of  the 
profits  of  the  partnership;  that  the  money  loaned  was  contributed  to  the 
partnership,  but  that  defendant  never  received  any  profits  from  the  busi- 
ness; that  subsequently  the  business  was  incorporated,  and  that  plaintiff 
agreed  that  the  money  represented  by  the  loan  should  be  due  and  payable 
only  out  of  money  received  by  defendant  from  the  corporation  after  certain 
other  payments  were  made,  and  that  no  such  money  had  ever  been  re- 
ceived. Held,  that  the  affidavit  of  defense  was  sufficient  to  prevent  judg- 
ment. 

Argued  Oct.  14,  1904.  Appeal,  No.  123,  Oct.T.,  1904,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1904,  No.  990,  making  absolute  rule  for  judgment  for  want  of 
a  sufiBcient  aflBdavit  of  defense  in  case  of  Edward  Creery  v. 
A.  Walter  Thompson.  Before  Rice,  P.  J.,  Beaver,  Smith, 
Morrison  and  Henderson,  J  J.     Reversed. 

Rule  for  judgment  for  want  of  a  sufficient  aflSdavit  of  de- 
fense. 

The  material  averments  of  the  aflSdavit  are  stated  in  the 
opinion  of  the  Superior  Court. 

Error  assigned  was  the  order  of  the  court. 

Francis  S.  LawSy  with  him  Francis  C.  Adler,  for  appel- 
lants.— It  is  competent  to  contract  for  the  payment  of  an  obli- 
gation out  of  a  particular  fund  and  in  a  particular  manner : 
Chambera  v.  Jaynes,  4  Pa.  39 ;  Sartwell  v.  Wilcox,  20  Pa. 
117 ;  Snell  v.  Cheney,  88  111.  258 ;  Wharton  on  Contracts, 
598  ;  Krum  v.  Mersher,  116^ Pa.  17  ;  Printing  and  Numerical 
Registering  Co.  v.  Sampson,  L.  R.  19  Eq.  462 ;  Magilton  v. 
Stevenson,  173  Pa.  560. 

Plain tifif  was  not  entitled  to  judgment  before  the  advance- 
ment had  been  received  by  the  defendant  from  the  company. 
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Harvey  Qourley^  with  him  Henry  S.  CatteU^  for  appellee. — 
The  defendant  admits  that  he  borrowed  the  money  personally 
but  undertakes  to  set  off  an  unsettled  partnership  account  and 
an  unsettled  corporation  account  against  the  payment  of  his 
personal  indebtedness  to  the  plaintiff:  Lee  v.  Longbottom, 
173  Pa.  408 ;  Wharton  v.  Douglass,  76  Pa.  273 ;  Sennett  v. 
Johnson,  9  Pa.  336 ;  Russell  v.  Miller,  64  Pa.  164. 

Opinion  by  Beaver,  J.,  November  21, 1904 : 

Plaintiff  moved  for  judgment  for  want  of  a  sufficient  af- 
fidavit of  defense  in  this  action,  in  which  his  claim  is  based 
upon  two  several  checks  of  $235  and  $665,  respectively,  alleged 
to  have  been  borrowed  by  the  defendant  from  him. 

The  defendant,  in  his  aflBdavit,  admits  that  he  borrowed  the 
money  and  that  the  same  has  never  been  paid  but  alleges  that 
at  the  time  the  money  was  advanced  to  him  he  and  the  plain- 
tiff were  about  to  form  a  copartnership  with  T.  F.  Philips  for 
the  conduct  of  said  business  under  the  firm  name  of  "the 
Century  Leather  Enamelling  Co.,  in  which  firm  the  plaintiff 
and  the  defendant  were  to  contribute  the  sum  of  $1,260  each, 
including  their  cash  contribution  in  the  firm  theretofore  con- 
ducted by  them  (said  cash  contribution  previously  made 
having  amounted  to  about  $360),  and  the  said  Philips  the 
sum  of  $5,000.  That,  to  induce  the  defendant  to  enter  into 
said  copartnership  with  the  said  T.  F.  Philips,  the  plaintiff 
agreed  to  advance  to  the  defendant  the  sum  of  $900,  the 
amount  necessary  to  complete  his  contribution  to  said  firm, 
and,  at  the  time  of  the  making  of  said  advance,  verbally  agreed 
with  the  defendant  that  the  money  so  advanced  should  be  con- 
tributed by  the  defendant  towards  his  contribution  to  the 
capital  of  said  firm  and  should  be  paid  back  solely  out  of  his 
shai-e  of  the  profits  of  the  said  copartnership." 

He  avere  further  that  the  said  sum  of  $900  was  "  received 
by  him  from  the  plaintiff,  in  accordance  with  the  agree- 
ment aforesaid  and  was  contributed  by  him  to  the  said  firm 
of  the  Century  Leather  Enamelling  Company,  and  further 
avera  that  neither  he  nor  any  of  the  other  members  of  the 
said  firm  ever  received  any  profits  from  the  said  business." 

The  affidavit  further  avers  that  the  partnership  was  dis- 
solved and  a  corporation  organized  and  that  the  contributions 
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of  the  several  members  of  the  said  partnership  should  be  rec- 
ognized as  debts  of  the  corporation  and  should  be  paid  back 
to  the  respective  contributors,  before  any  dividends  were  de- 
clared upon  its  capital  stock  and  that,  before  the  incorporation 
of  the  said  company,  it  was  verbally  agreed  between  the  plain- 
tiff and  the  defendant  that  the  sum  of  |?900  which  had 
been  previously  advanced  by  the  plaintiff  to  the  defendant  for 
investment  in  the  firm  of  the  Century  Leather  Enamelling 
Company  should  be  due  and  payable  only  out  of  the  money  to 
be  received  from  the  said  corporation  after  paying  back  the 
contribution  of  the  respective  partners  as  aforesaid  when  and 
as  soon  as  the  money  was  received  from  the  said  corporation. 

It  is  further  averred  "that  the  said  coiporation  has  never 
paid  to  him  (the  defendant)  the  said  sum  of  $1,250,  or  any 
part  thereof,"  and  that,  therefore,  the  claim  upon  which  the 
suit  is  founded  is  not  due  or  payable  by  the  defendant  to  the 
plaintiff  under  the  terms  of  their  agreement. 

The  plaintiff  (the  appellee  here)  replies  in  his  argument  to 
this  affidavit  by  saying  that  "  the  defendant  thus  admits  that 
he  borrowed  the  money  personally  but  undertakes  to  set  off  an 
unsettled  partnership  account  and  an  unsettled  corporation 
account  against  the  payment  of  his  personal  indebtedness  to 
the  plaintiff." 

This  is  not  a  correct  statement  of  the  defendant's  allegation. 
He  does  not  set  forth  in  his  affidavit  a  set-off  but  seeks  to  en- 
force the  terms  of  the  original  agreement,  as  alleged  by  him, 
upon  which  the  money  was  advanced  by  the  plaintiff  to  him. 
There  is  no  element  of  set-off  in  this ;  it  strikes  at  the  very 
root  of  the  contract  by  which  both  parties  to  it  are  bound. 

If  the  allegations  of  the  affidavit  are  true,  it  seems  to  us 
there  was  a  good  consideration  for  this  agreement,  namely, 
that  the  defendant  was  thereby  induced  to  enter  into  the  orig- 
inal partnership,  known  as  the  Century  Leather  Enamelling 
Company,  and,  upon  the  dissolution  of  the  said  partnership,  the 
plaintiff  agreed  to  join  in  the  organization  of  a  corporation, 
provided  the  amount  of  capital  contributed  to  the  partnership 
should  be  regarded  as  a  debt  of  the  corporation  and  should  be 
first  paid  before  any  dividends  were  declared,  and  that  the 
indebtedness  of  the  defendant  to  the  plaintiff  should  not  be 
enforced  until  such  payment  was  made  by  the  corporation. 
Vol.  XXVI— 33 
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Surely  the  parties  were  competent  to  make  such  an  agreement. 
If  it  was  made  in  good  faith,  it  ought  to  be  carried  out 

In  Chambers  v.  Jaynes,  4  Pa.  39,  plaintiff  sought  to  recover 
from  the  defendant  in  covenant  upon  a  written  agreement  for 
the  erection  of  two  dwelling  houses,  therein  specifically  de- 
scribed, in  which  it  was  further  stipulated,  "  That  the  said 
Alexander  Jaynes,  on  his  part,  doth  hereby  covenant  and  agree 
to  pay,  or  cause  to  be  paid,  $2,000  as  follows :  one  note  for 
$500  payable  in  fifteen  months,  with  interest,  dated  August  5, 
1844 ;  one  note  for  $300,  payable  in  twelve  months,  with  in- 
terest, dated  September  1,  1844,  $100  in  nails,  and  $100  in  saw- 
mill lumber  at  cash  prices,  and  the  balance  to  be  paid  out  of 
the  rents  quarterly,  the  whole  amount  to  be  applied  to  that 
purpose,  with  interest  on  the  amount  due  and  unpaid  on  and 
after  April  1,  1846."  The  jury,  under  the  instruction  of  the 
court,  rendered  a  special  verdict,  in  considering  which  Judge 
Grier,  who  rendered  the  opinion  in  the  court  below,  said : 
"  Is  the  plaintiff  entitled  to  recover  the  sum  of  $1,000,  which 
by  the  agreement  was  '  to  be  paid  out  of  the  rents  quarterly, 
the  whole  amount  to  be  applied  to  that  purpose  ?  ' 

"  The  counsel  for  plaintiff  seemed  hardly  to  consider  this 
point  tenable  and  have  not  much  urged  it,  and  I  think  very 
justly  and  judiciously.  This  is  not  the  case  of  a  previous  debt 
for  which  the  rents  of  the  houses  have  been  pledged  or  mort- 
gaged as  a  security  and  where  the  loss  of  the  security  would 
not  affect  the  plaintiff's  right  to  a  remedy  on  the  original  debt 
or  duty.  It  is  the  original  contract  of  the  parties  that  plaintiff 
should  look  to  this  fund  alone,  and  not  to  the  personal  responsi- 
bility of  defendant,  and  neither  law  nor  equity  can  change  their 
contract.  By  this  contract,  the  plaintiff  necessarily  took  the 
risk  of  the  loss  of  the  houses  by  fire  before  his  compensation 
was  obtained,"  etc.  So  here  the  manner  of  payment  was  pro- 
vided for  in  the  original  contract  by  the  parties  plaintiff  and 
defendant.  By  the  very  terms  of  the  contract  the  plaintiff  as- 
sumed the  risk  of  profits  by  the  partnership  and,  under  the 
subsequent  agreement,  of  payment  by  the  corporation.  We 
cannot  see  why  he  is  not  bound  by  the  terms  of  his  contract 
and  why  a  jury  should  not  be  allowed  to  determine  whether  or 
not  such  a  contract  was  in  fact  made. 

Judgment  reversed  and  record  remitted  with  a  procedendo. 
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Schwerdfeger  v.  Columbia  Gesang  Verein,  Appellant. 

Affidavit  of  defense — Corporation — Practice^  C,  P. 

In  an  action  against  a  corporation  not  for  profit,  it  appeared  that  suit 
was  begun  against  the  defendant  on  several  certificates  of  indebtedness 
which,  with  others,  had  been  issued  to  raise  a  fund  for  the  construction  of 
a  building.  The  affidavit  of  defense  averred  that  the  certificates  had  been 
issued  with  the  understanding  and  agreement  that  payment  thereof  could 
not  be  demanded,  but  that  they  should  be  paid  out  of  any  surplus  by  annual 
drawings.  On  the  face  of  the  certificate  was  printed  a  resolution  of  the 
corporation  to  the  effect  ''that  any  surplus  remaining  over  after  paymg  all 
expenses  necessary  for  the  maintenance  of  its  property,  or  the  welfare  of 
the  society,  shall  be  applied  to  cancel  outstanding  certificates  of  Indebted- 
ness by  annual  drawings."  Held,  that  the  affidavit  was  sufficient  to  prevent 
judgment. 

Argued  Oct.  19,  1904.  Appeal,  No.  4,  March  T.,  1904,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1904,  No.  1172,  making  absolute  rule  for  judgment  for  want 
of  a  suflScient  affidavit  of  defense  in  case  of  Chai-les  Schwerd- 
feger V.  Columbia  Gesang  Verein.  Before  Rice,  P.  J., 
Beaver,  Orlady,  Smith,  Porter,  Morrison  and  Hen- 
derson, JJ.     Reversed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  the  order  of  the  court. 

Charles  Lehr^  for  appellant. — Since  the  certificates  of  in- 
debtedness did  not  state  the  time  for  payment  it  was  compe- 
tent for  the  defendant  to  supply  it  by  a  parol,  contempora- 
neous agreement :  Horner  v.  Homer,  145  Pa.  258  ;  Shughart 
V.  Moore,  78  Pa.  469 ;  Powelton  Coal  Co.  v.  McShain,  75  Pa. 
238. . 

Charles  F.  Linde^  for  appellee. — The  affidavits  of  defense 
are  insufficient  because  they  refer  to  an  agreement  or  under- 
standing had  between  the  parties  ^^  that  payment  of  the  cer- 
tificate of  indebtedness  could  not  be  demanded/' 

**  If  such  an  agreement  was  made  it  was  either  parol  or  in 
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writing,  and  the  aiBdavits  should  state  it,  if  parol  the  substance 
of  it,  and  if  in  writing  a  copy  should  be  furnished:"  Brown 
V.  Rogers,  3  W.  N.  C.  12. 

As  no  time  for  payment  is  mentioned  in  the  certificates  of 
indebtedness,  the  legal  inference  is,  that  they  are  payable  on 
demand :  Byles  on  Bills,  page  169  ;  Keys  v.  Errin,  4  W,  N.  C. 
382;  Homer  v.  Horner,  145  Pa.  268. 

Opinion  by  Beaver,  J.,  November  21, 1904 : 

The  plaintiff  moved  for  judgment  foj*  want  of  a  sufficient 
affidavit  of  defense  in  a  suit  in  which  his  statement  of  claim 
was  based  upon  fifteen  several  certificates  of  indebtedness  of 
$10.00  each,  made  and  delivered  by  the  defendant  to  him. 
The  affidavit  states  that  he  was  a  member  of  the  defendant 
corporation  and  one  of  the  originators  of  the  plan  by  which  the 
funds  for  the  erection  of  a  hall  for  the  purposes  of  the  society 
were  secured  by  the  issuing  of  certificates  of  indebtedness  ag- 
gregating about  $10,000,  of  which  $4,000  yet  remain  unpaid. 

The  defendant  is  a  corporation,  not  for  profit,  incorpoiuted 
by  the  court  of  common  pleas  of  Philadelphia  county  as  a  sing- 
ing society. 

Upon  the  face  of  tlie  certificates  appear  printed  extracts 
from  the  minutes  of  April  3, 1889.  The  printed  copy  in  the 
paper-book  and  evidently  the  copy,  as  set  forth  in  the  state- 
ment, sets  forth  the  date  as  1899  but  this  is  alleged  in  the  af- 
fidavit of  defense  to  be  an  error  and  apparently  must  be  so,  as 
the  certificate  is  dated  May  14,  1889.  Assuming,  therefore, 
that  the  date  is  as  alleged  in  the  affidavit  of  defense,  the  plain- 
tiff accepted  the  certificate  of  indebtedness  which  conveyed 
upon  its  face  the  information  contained  in  the  resolutions 
adopted  by  the  society  and  placed  upon  their  minutes  as  fol- 
lows : 

"  Resolved  that  the  Columbia  Gesang  Verein  will  pay  an 
annual  interest  of  four  per  cent  beginning  January  1,  1890. 

"  Resolved,  that  any  surplus  remaining  over  after  payiiig  all 
expenses  necessary  for  the  maintenance  of  its  property,  or  the 
welfare  of  the  society,  shall  be  applied  to  cancel  outstanding 
certificates  of  debtedness  by  annual  drawings." 

We  have,  therefore,  the  agreement  alleged  in  the  affidavit 
of  defense,  by  which  "  said  certificates  of  indebtedness  were 
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is8ued  by  the  defendant  and  accepted  by  tlie  plaintiff  and 
oUiers,  with  the  understanding  and  agreement  that  payment 
thereof  could  not  be  demanded ;  that  to  this  end  the  scheme 
of  drawing  was  devised  to  preserve  equality  among  the  certifi- 
cate holders  and  to  prevent  any  such  certificate  holder  from 
obtaining  any  preference  over  the  others,  either  by  suit  or 
.otherwise;"  and  this  alleged  Agreement  is  corroborated  by  the 
resolution  impressed  upon  the  certificate  itself,  as  is  shown  in 
the  copies  attached  to  the  plaintiff's  statement.  Why,  there- 
fore, should  the  plaintiff  be  allowed  to  recover  in  this  case,  in 
violation  of  the  alleged  agreement  between  him  and  the  asso- 
ciation as  set  forth  in  the  affidavit?  As  stated  in  the  affi- 
davit, "  to  permit  the  plaintiff  to  recover  in  this  action  would 
be  in  direct  violation  of  the  agreement  upon  which  the  defend- 
ant issued  the  certificates  and  upon  which  all  of  the  certificate 
holders  accepted  their  respective  certificates."  Independently, 
therefore,  of  the  question  as  to  whether  the  plaintiff's  statement 
is  sufficient,  we  think  the  affidavit  sets  forth  a  valid  defense  to 
a  recovery  at  the  present  time. 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  should  have  been  discharged.  Judgment  reversed  and 
record  remitted,  with  procedendo. 


Easton  v.  Philadelphin,  Appellant. 

Negligence — Municipalities — Defect  in  sidewalk — ContrHnUory  negligence. 

Wiiere  a  woman  in  broad  daylight  undertakes  to  cross  a  street  diagonally 
at  a  place  not  provided  as  a  crossing  for  pedestrians,  and  when  near  the  edge 
of  the  sidewalk  steps  into  a  hole  made  by  the  displacement  of  two  and  one- 
half  bricks  by  the  roots  of  a  tree  standing  nine  inches  away  on  the  extreme 
edge  of  the  sidewalk,  and  it  appears  that  she  must  have  seen  the  hole  if  she 
had  looked,  she  is  guilty  of  contributory  negligence  and  cannot  recover 
from  the  city  for  the  injuries  sustained. 

Argued  Oct.  21,  1904.  Appeal,  No.  110,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  4.  Phila.  Co.,  Sept.  T. 
1908,  No.  1589,  on  verdict  for  plaintiff,  in  case  of  Maria  Stille 
Easton  v.  Philadelphia.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  JJ.    Reversed. 
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Trespass  to  recover  damages  for  injuries  sustained  by  a  fall 
on  a  sidewalk.     Before  Cabb,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $450.  Defendant  ap- 
pealed. 

Error  astigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

O.  E.  BarUettj  assistant  city  solicitor,  with  him  J.  L.  Kin- 
9ey^  city  solicitor,  for  appellant,  cited :  Shallcross  v.  Phila., 
187  Pa.  143  ;  Robb  v.  Connellsville  Boro.,  137  Pa.  42 ;  Barnes 
Y.  Sowden,  119  Pa.  53 ;  Sickels  v.  Philadelphia,  209  Pa.  113. 

CharleB  L.  McKeehan^  for  appellee,  cited :  Fee  v.  Columbus 
Boro.,  168  Pa.  382  ,•  Glading  v.  Phila.,  202  Pa.  324 ;  Philadel- 
phia  V.  Smith,  23  W.  N.  C.  242;  Walton  v.  Colwyn  Boro.,  19 
Pa.  Superior  Ct.  172;  Nicholson  v.  Philadelphia,  194  Pa.  460. 

Opinion  by  Mobbison,  J.,  November  21,  1904  : 

In  this  action  of  trespass  for  personal  injuries  the  plaintiff 
recovered  a  verdict  and  the  court  refused  a  new  trial  and  en- 
tered judgment  thereon. 

There  is  but  one  assignment  of  error,  to  wit :  "  The  learned 
court  below  erred  in  refusing  to  affirm  the  fifth  point  of  the 
defendant  below  which  was  as  follows :  Under  all  the  evidence 
the  verdict  must  be  for  the  defendant.  Answer  :  That  point 
is  refused.*' 

Counsel  for  the  defendant  states  the  only  question  involved 
is  the  refusal  of  the  court  to  affinn  said  point.  The  conten- 
tion is  that  the  court  erred  in  submitting  the  case  to  the  jury 
for  three  reasons,  to  wit :  (1)  No  negligence  was  shown  on  the 
part  of  the  defendant ;  (2)  the  plaintiff  failed  to  show  that  the 
injury  was  caused  by  the  alleged  defect  or  hole  in  the  side- 
walk, and  (3)  the  plaintiff  was  guilty  of  contributory  negli- 
gence. 

An  examination  of  all  the  evidence  does  not  convince  us 
that  there  was  a  lack  of  evidence  as  to  the  negligence  of  the 
defendant.  At  least,  we  think  there  was  sufficient  evidence 
upon  this  question  to  justify  submitting  it  to  the  jary.     If  the 
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defect  in  the  sidewalk,  described  as  a  hole,  about  nine  inches 
from  the  tree  mentioned  by  the  witnesses,  was  of  such  a  char- 
acter as  to  be  dangerous  and  it  had  been  there  the  length  of 
time  testified  to  by  some  of  the  witnesses,  we  cannot  say,  as  a 
matter  of  law,  that  the  city  was  not  visited  with  constructive 
notice,  and  that  it  was  not  the  duty  of  the  proper  officials  to 
have  repaired  the  walk  at  this  point.  As  to  the  second  ques- 
tion we  think  there  was  sufficient  evidence  on  the  part  of  the 
plaintiff  and  her  witnesses,  from  which  a  jury  could  fairly  in- 
fer that  her  injury  resulted  from  stepping  into  the  hole  or  de- 
fective place  in  the  sidewalk  at  or  near  the  roots  of  the  tree. 
As  to  the  third  question,  the  contributory  negligence  of  the 
plaintiff,  we  think  the  learned  court  erred  in  not  giving  a 
binding  instruction  to  the  jury  that  the  plaintiff  could  not  re- 
cover on  account  of  her  own  contributory  negligence. 

The  accident  happened  in  broad  daylight  on  one  of  the  princi- 
pal streets  of  Philadelphia.  The  plaintiff  undertook  to  cross  a 
street  diagonally  at  a  place  not  provided  as  a  crossing  for  pedes- 
trians. The  tree  referred  to  by  the  witnesses  stood  on  the  ex- 
treme edge  of  the  sidewalk.  The  hole  or  defect  was  caused 
evidently  by  the  growth  of  the  roots  of  the  tree  which  had  dis- 
placed a  few  bricks.  It  appears  that  two  or  two  and  one  half 
of  these  bricks  had  been  carried  away  by  some  one  thus  leav- 
ing what  is  called  the  hole,  into  which  the  plaintiff  thinks  she 
stepped.  This  defect  in  the  walk  extended  only  about  nine 
inches  from  the  tree.  If  the  plaintiff  had  been  using  her  eyes 
and  looking  where  she  was  going,  as  her  duty  required  her  to  do, 
she  must  have  seen  the  tree  and  the  defect  in  the  walk  described 
by  the  witnesses.  We  cannot  think  that  a  person  going  off 
the  sidewalk  at  this  place,  in  daylight,  could  pass  within  a  foot 
or  nine  inches  of  a  tree  of  about  a  foot  in  thickness  without 
seeing  it  and  without  observing  the  condition  of  the  walk  over 
which  she  had  elected  to  pass.  If  she  saw  the  defective  place 
in  the  sidewalk  and  delibemtely  walked  into  it  she  was  guilty 
of  contributory  negligence.  If  she  did  not  see  it  she  was 
guilty  of  negligence  in  not  doing  so. 

Shallcross  v.  City  of  Philadelphia,  187  Pa.  143,  is  a  case 
much  like  the  present  one.  In  that  case  Mr.  Justice  Fell 
said  (p.  144):  "The  plaintiff  was  bound  to  look  where  she 
was  going ;  and  if,  as  she  testified,  the  stone  block  projected 
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between  four  and  six  inches  above  the  pavement,  she  either 
saw  it  or  was  negligent  in  not  doing  so.  If  she  saw  it  and 
nevertheless  tripped  over  it  and  fell,  she  was  negligent  in  fail- 
ing to  avoid  an  obvious  danger.  The  condition  of  the  pave- 
ment, the  bricks  being  displaced,  should  have  been  sufficient 
notice  to  her  that  caution  was  required."  And  the  court  be- 
low was  affirmed  in  its  refusal  to  take  off  a  compulsory  non- 
suit. 

In  Robb  V.  Connellsville  Borough,  137  Pa.  42,  the  plaintiff 
sued  to  recover  for  personal  injuries  from  a  fall  over  a  footway 
of  a  street  crossing  raised  six  inches  above  the  line  of  the 
footway  upon  which  she  was  walking.  The  court  below 
granted  a  compulsory  nonsuit  and  refused  to  take  it  off.  In 
affirming  this  judgment  the  opinion  of  the  Supreme  Court  by 
Mr.  Justice  Mitchell  consider  quite  fully  the  duty  of  a  per- 
son to  use  their  eyes  while  walking  along  the  footwajrs  or 
across  the  streets  of  a  city.  On  page  46  the  learned  judge 
says :  *'  The  precise  place  of  the  accident  was  one  where  she 
had  to  step  from  the  foot  pavement  to  the  plank  street  crossing, 
where  she  was  bound  to  expect  the  continuity,  if  not  the 
level  of  the  pavement  to  be  broken,  and  where  it  was  therefore 
especially  incumbent  on  her  to  use  her  eyes.  The  general  re- 
sult of  her  own  testimony  clearly  is  that  she  was  not  paying 
such  attention  as  the  situation  required." 

In  Sickels  v.  Philadelphia,  209  Pa.  113,  the  doctrine  of  the 
case  is  fairly  stated  in  the  syllabus,  thus :  "  Where  a  woman  in 
broad  daylight  approaches  a  slippery  ridge,  eight  inches  high, 
across  a  sidewalk,  and  with  full  opportunity  to  see  the  ridge, 
steps  upon  it,  falls  and  is  injured,  she  is  guilty  of  contributory 
negligence  and  cannot  recover  damages  from  the  city."  In 
that  case  Mr.  Justice  Beown  said  (p.  115)  :  "  What  the  law 
required  of  her  was  to  avoid  peril  in  her  way  by  the  ordinary 
and  reasonable  use  of  her  eyes,  and  for  failure  to  so  protect 
herself,  she  cannot  call  on  the  city  to  compensate  her  for  her 
injuries,  even  if  it,  and  not  an  independent  contractor,  was 
negligent:  Bruch  v.  Philadelphia,  181  Pa.  588;  Iseminger  v. 
York  Haven  Water,  etc.,  Co.,  206  Pa.  591." 

We  think  these  cases  and  many  others  which  might  be  cited 
convict  the  plaintiff  of  contributory  negligence.  It  is  very 
certain  that  she  would  have  seen  the  object  if  she  had  used 
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such  care  as  the  law  required  of  her  in  the  circumstances  dis- 
closed by  her  own  testimony. 

The  assignment  of  error  is  sustained  and  the  judgment  is 
reversed. 


Sydnor,  Appellant,  v.  Metropolitan  Life  Insurance 
Company. 

Insurance — Life  insurance — Premiums — Payment  of  premiums. 
Where  a  policy  of  life  insurance  provides  that  there  shall  be  no  obliga- 
tion upon  the  company  until  the  first  premium  has  been  paid,  and  also 
provides  for  four  payments  in  each  year  on  or  before  the  thirty-first  days 
of  March,  June,  September  and  December,  and  it  appears  that  the  first 
premium  was  not  paid  until  April  26,  although  the  policy  was  dated 
March  31,  subsequent  premiums  must  be  paid  on  the  da3rs  designated  in 
the  policy,  and  not  at  the  end  of  terms  of  three  months  each,  beginning 
with  April  26. 

Insurance — Life  insurance — Payment  of  premiums — Condition  of  health — 
Waiver, 

The  acceptance  of  a  second  premium  on  a  policy  of  life  insurance  after 
it  has  become  due,  and  when  the  insured  is  in  good  health,  does  not  con- 
stitute a  waiver  of  the  conditions  of  the  policy  as  to  the  pa)rment  of  fu- 
ture premiums  regardless  of  the  health  of  the  assured  at  the  time  such 
future  premiums  are  permitted  to  become  in  default. 

Argued  Oct.  6,  1904.  Appeal  No.  39,  Oct.  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1903,  No.  366,  for  defendant  on  case  stated  in  suit  of  Martha 
Sydnor  v.  Metropolitan  Life  Insurance  Company.  Before 
Rice,  P.  J.,  Beaver,  Smith,  Porter  and  Morrison,  JJ. 
AflSrmed. 

Assumpsit  on  a  policy  of  life  insurance. 
Case  stated. 

The  material  facts  as  agreed  upon  in  the  case  stated  are  set 
forth  in  the  opinion  of  the  Superior  Court. 

The  court  entered  judgment  for  defendant  on  the  case  stated. 

Urrar  assigned  was  the  judgment  of  the  court. 

George  W.  Mitchell^  for  appellant.     This  contract  was  not 
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consummated  until  the  first  premium  was  paid :  Marland  v. 
Royal  Ins.  Co.,  71  Pa.  393 ;  Mfg.  Co.  v.  Fire  Ins.  Co.,  16  Pa. 
Superior  Ct.  91 ;  Equitable  Life  Assurance  Society  v.  Clem- 
ents, 140  U.  S.  226  (11  Sup.  Ct.  Rep.  822).  In  the  case 
at  bar,  the  first  premium  was  paid  and  policy  was  delivered  on 
April  26.  There  being  no  contract  before  that  time,  only 
terms  and  negotiations  in  contemplation  of  a  contract,  the 
payment  of  the  money  and  delivery  of  policy  on  that  day  were 
not  a  reviver ;  the  contract  could  not  even  relate  back  to  any 
prior  date,  except  where  it  is  shown  that  a  consideration  has 
been  paid  or  valid  agreement  made  to  have  policy  go  into  ef- 
fect before  delivery.  Wainer  v.  Fire  Ins.  Co.,  153  Mass.  3^ 
(26  N.  E.  Repr.  877) ;  Markey  v.  Mut  Ben.  Life  Ins.  Co.,  118 
Mass.  178;  Tooker  v.  Security  Trust  Co.,  26  N.  Y.,  App. 
Div.  372  (49  N.  Y.  Supp.  814) ;  Whitaker  v.  Ins.  Co.,  29 
Barbour  312.  The  company  was  estopped  from  setting  up 
forfeiture  after  loss  where  insured  had  been  led  to  believe  that 
strict  payment  would  not  be  insisted  upon.  Helme  v.  Phila- 
delphia Life  Ins.  Co.,  61  Pa.  107 ;  Highlands  v.  Fire  Ins.  Co., 
177  Pa.  566 ;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  546. 

Arthur  G.  Dickson^  for  appellee,  cited :  Lantz  v.  Vermont 
Life  Ins.  Co.,  139  Pa.  546. 

Opinion  by  Porter,  J.,  November  21, 1904 : 
The  policy  of  insurance  upon  which  this  action  is  founded 
insured  the  life  of  Hester  Baer  in  favor  of  her  sister,  the  plain- 
tiff; it  was  duly  executed  on  March  31,  1902,  at  the  home 
oflBce  of  the  company  in  the  city  of  New  York,  was  tendered 
to  the  insured  on  April  2,  1902,  but  was  not  on  that  day  de- 
livered for  the  reason  that  the  insured  did  not  pay  the  premium, 
and  was  retained  by  the  representative  of  the  insurance  com- 
pany until  April  26, 1902,  upon  which  date  the  first  premium 
was  paid  and  the  policy  was  delivered  to  the  insured.  The 
consideration  for  the  obligation  which  the  company  assumed 
was  by  the  policy  declared  to  be  ''  the  payment  of  tie  quarter 
annual  premium  of  nine  dollars  and  thii-ty-four  cents  on  or  be- 
fore the  delivery  of  this  policy,  and  of  a  like  amount  on  or  be- 
fore the  31st  day  of  Mai-ch,  June,  September  and  December  of 
each  and  every  year  during  the  life  of  the  insured.'*     The  cov- 
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enant  of  the  company  to  pay  was  by  the  express  terms  of  the 
policy  made  **  subject  to  the  conditions  set  forth  on  the  third 
page  hereof,  each  and  all  of  which  are  hereby  made  part  of  this 
contract,  and  are  accepted  by  the  insured  and  assured  as  part 
hereof  as  fully  as  if  herein  recited."  Among  the  conditions 
thus  incorporated  in  the  contract  was  the  following :  "  If  any 
premium  or  instalment  of  premium  be  not  paid  when  due,  this 
policy  shall  be  void,  and  all  premiums  paid  shall  be  forfeited 
to  the  company,  except  as  provided  in  paragraph  first  of  *  Ben- 
efits and  Privileges/  "  The  right  saved  to  the  insured,  in  case 
the  policy  should  become  void  for  nonpayment  of  premium, 
by  the  exception  of  the  "  Benefits  and  Privileges  "  from  the 
operation  of  the  condition  above  quoted,  was  that  the  policy 
might  "  be  revived  within  one  year  after  nonpayment  of  pre- 
miums upon  payment  of  all  arrears  with  interest  at  six  per 
centum  and  presentation  of  evidence  satisfactory  to  the  com- 
pany that  the  insured  is  in  good  health."  The  policy  contained 
a  provision  that  no  obligation  was  *'  assumed  by  the  company 
until  the  first  premium  had  been  paid." 

The  insured  did  not  pay  the  premium  which  became  due  on 
the  last  day  of  June,  1902,  but  did  pay  it  on  July  11,  1902, 
and  the  company  gave  her  and  she  accepted  and  retained  with- 
out objection  »  receipt  which  stated  that  the  premium  had  be- 
come due  on  June  30,  and  which  had  plainly  printed  upon  it 
a  notice  that  "  the  acceptance  by  the  company  at  any  time  of 
a  premium  past  due  is  to  be  taken  as  an  act  of  grace  by  the 
company  and  not  as  a  precedent,  nor  as  a  waiver  of  any  of  the 
policy  conditions."  When  the  next  premium  became  due,  on 
the  last  day  of  September,  1902,  a  representative  of  the  com- 
pany called  upon  the  insured  and  was  unable  to  find  her ;  he 
again  called  at  her  residence  in  Philadelphia,  on  October  10, 
and  was  informed  by  her  sister,  the  plaintiff,  that  the  insured 
was  visiting  in  Baltimore  and  expected  to  return  within  a  short 
time.  The  representative  of  the  company  again  called  at  the 
residence  of  the  insured  on  October  14, 1902,  and,  in  the  ab- 
sence of  the  insured,  her  sister,  the  plaintiff,  tendered  the  agent 
the  amount  of  the  premium  then  overdue.  The  parties  have 
expressly  agreed  that  the  agent  declined  to  receive  the  money 
on  behalf  of  the  company  on  the  ground  that  the  premium  was 
past  due,  but   in  response  to  plaintiff's  request  consented  to 
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hold  the  money  safely  for  the  plaintiff  and  handed  her  a  pro- 
visional receipt,  under  the  terms  of  which  he  agreed  to  hold  the 
money  "  as  a  deposit  to  be  applied  to  the  payment  of  the  pi-e- 
mium  due  on  said  policy  September  30,  1902,  for  the  non- 
payment of  which  at  due  date  this  policy  was  lapsed,  provided 
that  the  Metropolitan  Life  Insurance  Company,  at  its  home  of- 
fice, approves  of  the  application  for  the  restoration  of  said  pol- 
icy submitted  this  day."  This  receipt  further  provided  that  in 
case  the  company  approved  of  the  application  to  restore  the 
policy  he  would  pay  the  said  money  to  the  company  "  and  de- 
liver to  the  said  former  insured  the  regular  home  office  receipt 
in  exchange  for  this  receipt ;  if  not  approved  I  agree  to  return 
said  deposit  to  the  person  making  it.  It  is  underatood  that  no 
obligation  under  said  policy  is  assumed  until  the  application 
for  restoration  has  been  approved."  Hester  Baer,  the  insured, 
died  in  Baltimore  on  October  14,  1902,  but  whether  before 
or  after  the  hour  at  which  Martha  Sydnor  tendered  the  amount 
of  the  premium  to  the  agent  of  the  defendant  company  does 
not  distinctly  appear  from  the  facts  agreed  upon  in  the  case 
stated,  nor  is  it  material  to  the  inquiry.  The  insurance  com- 
pany refused  to  approve  of  the  application  to  revive  the  policy, 
or  to  receive  the  premium  tendered  by  the  plaintiff,  and  the 
money  which  she  had  deposited  with  the  agent  was  returned  to 
her. 

The  plaintiff  subsequently  brought  this  action  on  the  policy, 
and  the  question  submitted  for  the  determination  of  the  court 
below,  imder  the  facts  agreed  upon  in  the  case  stated,  was 
whether  ''  the  third  premium  was  tendered  in  time  to  the  de- 
fendant's company " ;  if  it  was,  then  judgment  to  be  entered 
in  favor  of  the  plaintiff  in  the  amount  agreed  upon,  and,  if  it 
was  not,  judgment  to  be  entered  in  favor  of  the  defendant. 
The  court  below  entered  judgment  in  favor  of  the  defendant. 
The  learned  counsel  for  the  appellant  contends  that  the  policy 
contemplated  the  payment  of  premiums  quarterly  from  the  time 
the  policy  took  effect  as  a  binding  contract,  that  the  payment 
of  the  first  premium  on  April  26,  paid  for  three  months'  insur- 
ance, or  to  July  26,  and  that  the  payment  of  the  second  pre- 
mium on  July  11,  paid  for  three  months'  additional  insurance, 
or  until  October  26 ;  and,  the  insured  having  died  before  the 
expiration  of  this  period,  the  company  is  liable. 
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The  parties  made  their  own  contract,  which  is  free  from 
ambiguity  and  must  be  enforced  according  to  its  terms.  The 
contention  of  the  appellant  would  write  into  the  contract 
terms  upon  which  the  parties  never  agreed.  The  policy  did 
not  become  a  binding  contract  until  the  first  premium  was 
paid;  there  could  have  been  no  recovery  upon  the  policy  had 
the  insured  died  between  March  31  and  April  26,  1902;  that, 
however,  was  not  the  fault  ,of  the  company,  but  because  the 
insured  had  failed  to  comply  with  the  condition  precedent  to 
the  assumption  of  liability  by  the  insurer,  the  payment  of  the 
consideration  for  the  undertaking  to  indemnify.  The  policy 
which  the  defendant  company  tendered  did  not  require  that  the 
first  premium  should  be  paid  upon  any  particular  day,  but  it 
did  covenant  that  the  pi'emium  should  be  paid  on  or  before 
the  delivery  of  the  policy,  and  that  it  should  become  a  binding 
contract  only  when  the  first  premium  was  paid.  When  the 
first  premium  was  paid  and  the  policy  was  delivered  the  par- 
ties became  bound  by  its  covenants.  The  defendant?  agreed 
to  pay  upon  the  death  of  Hester  Baer,  not  within  a  definite 
time  but  whenever  she  might  die,  upon  condition  that  upon 
each  one  of  four  specific  days  in  each  and  every  year  during 
the  life  of  the  insured  a  certain  premium  should  be  paid,  as 
the  consideration  for  the  indemnity  furnished.  The  contract 
was  not  that  the  insured  should  pay  the  first  premium  upon 
the  date  of  the  policy  and  the  others  quarterly  thereafter. 
The  fact  that  the  time  when  the  policy  could  be  delivered  was 
uncertain  may  have  had  some  influence  in  leading  the  parties 
to  abstain  from  fixing  a  specific  date  for  the  payment  of  the 
first  premium.  Whatever  the  reason  may  have  been  the  time 
for  the  payment  of  that  premium  was  left  dependent  upon  the 
delivery  of  the  policy.  After  the  first  premium  was  paid  the 
terms  of  the  contract  left  no  room  for  doubt  as  to  the  time 
when  future  payments  wei-e  to  be  made :  when  in  the  flight  of 
time  one  of  the  days  specified  by  the  contract  arrived,  a  pay- 
ment must  be  made,  or  the  company  would  cease  to  be  bound. 
The  third  premium  became  due  on  the  last  day  of  September 
and  a  payment  tendered  on  October  14  was  not  in  time. 

The  fact  that  the  second  premium,  which  became  due  on 
the  last  day  of  June,  was  accepted  by  the  company  on  July  11 
was  not  sufficient  to  establish  such  a  course  of  dealing  between 
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the  parties  as  to  imply  a  waiver  by  the  company  of  the  right 
to  insist  upon  prompt  payment  of  future  premiums.  The  in- 
sured had  a  right  under  the  provisions  of  the  policy  to  have  it 
"  revived  within  one  year  after  nonpayment  of  premiums  upon 
payment  of  all  arrears  with  interest  at  six  per  centum  and 
presentation  of  satisfactor}'  evidence  to  the  company  that 
the  insured  was  in  good  health."  The  second  premium  was 
paid  by  the  insured,  personally,  to  an  agent  of  tiie  defendant 
company,  who  gave  to  the  insured  a  receipt  which  was  express 
notice  that  the  acceptance  of  a  past  due  premium  was  to  be 
taken  as  an  act  of  grace  and  not  as  a  precedent,  nor  as  a 
waiver  of  any  of  the  policy  conditions.  There  is  nothing  in 
the  case  stated  from  which  it  could  be  inferred  that  the  insured 
was  not  at  that  time  in  good  health,  and  the  acceptance  of  a 
premium  under  such  circumstances  and  upon  such  conditions 
could  not  have  warranted  the  insured,  nor  the  plainti£F,  in 
assuming  that  the  company  would  accept  future  premiums 
when  overdue  and  at  a  time  when  the  insured  was  actually 
dying,  or  already  dead.  The  clause  in  this  policy  releasing 
the  company  from  liability  upon  failure  of  the  insured  to  pay 
the  premium,  is  not  one  of  those  catching  clauses  which  are 
sometimes  the  subject  of  adverse  criticism,  but  it  is  a  demand 
for  prompt  payment  of  the  only  consideration  which  gives 
vitality  to  the  contract  of  insurance.  Such  a  clause  is  not  to 
be  considered  as  having  been  waived  by  the  company  save  un- 
der circumstances  when  some  officer  authorized  to  represent 
the  company  in  such  a  matter  has  done  something  by  which 
the  insured  may  have  been  reasonably  lead  to  believe  that  the 
condition  would  not  be  insisted  upon :  Marland  v.  Royal  In- 
surance Company,  71  Pa.  393.  The  acceptance  of  the  second 
premium  after  it  had  become  due,  when  the  insured  was  in 
good  health,  did  not  constitute  a  waiver  of  the  conditions  of 
the  policy  as  to  the  payment  of  future  premiums,  regardless  of 
the  health  of  the  assured  at  the  time  such  future  premiums 
were  permitted  to  become  in  default :  Lantz  v.  Vermont  Life 
Insurance  Company,  139  Pa.  546. 
The  judgment  is  affirmed. 
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Hood  V.  Prudential  Insurance  Company  of  America, 
Appellant. 

Insurance — Life  insurance — Provision  as  to  other  insurance — Notice — 
Method  of  business. 

In  an  action  upon  a  policy  of  life  insurance  it  appeared  that  the  policy 
contained  ihia  provision:  **  This  policy  shall  be  void  if  there  is  in  force 
upon  the  life  of  the  insured  an  industrial  policy,  previously  issued  by  this 
company,  unless  the  policy  first  issued  contains  an  indorsement  signed  by 
the  president  or  secretary  authorizing  this  policy  to  be  in  force  at  the  same 
time."  It  also  appeared  that  the  company  kept  its  records  solely  by  the 
number  of  the  policy,  and  only  as  its  attention  was  directed  to  the  number 
would  it  have  any  notice  whatever  of  the  name,  or  any  other  means  of 
identification  of  the  applicant  for  additional  insurance.  The  company  is- 
sued 30,000  industrial  policies  in  the  course  of  each  week.  There  was  evi- 
dence that  prior  to  the  date  of  the  policy  in  suit  another  industrial  policy 
had  been  issued  upon  the  life  of  the  insured,  and  that  this  policy  had  no 
indorsement  upon  it  authorizing  the  later  policy.  It  appeared  that  the  pre- 
miums on  this  policy  were  paid  by  the  wife  of  the  insured,  and  the  premi- 
ums on  the  later  policy  by  the  insured  himself.  There  was  no  evidence  of 
actual  notice  or  knowledge  on  the  part  of  the  officers  of  the  company  of 
the  issuance  of  the  later  policy  without  the  authorizing  indorsement  on  the 
earlier  policy.  Held,  (1)  that  the  provision  in  the  later  policy  requiring 
the  authorizing  indorsement  on  the  earlier  policy  was  reasonable  in  view  of 
the  circimistances  under  which  the  company  conducted  its  business;  (2)  that 
the  evidence  failed  to  show  any  waiver  on  the  part  of  the  company  of  the 
provisicm  requiring  the  authorizing  indorsement;  (3)  that  no  recovery  could 
be  had  on  the  policy  in  suit. 

Argued  Oct.  12,  1904.  Appeal,  No.  59,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  June  T., 
1901,  No.  252,  on  verdict  for  plnintifif  in  case  of  William  P. 
Hood,  Executor  of  Harry  L.  Hood,  deceased,  v.  Prudential  In- 
surance Company  of  America.  Before  Rice,  P.  J.,  Beavek, 
Oblady,  Smith,  Poetbb,  Mobbison  and  Hendebson,  JJ. 
Reversed. 

Assumpsit  on  a  policy  of  life  insurance.    Before  Mabtin, 
P.J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  aasiffned  was  in  entering  judgment  on  the  verdict. 
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Fredenck  J.  Shoyer^  for  appellant. — No  principle  of  law  will- 
enable  a  party  who  guarantees  a  fact  upon  which  a  contract  of 
insurance  is  based,  which  fact  is  afterward  found  not  to  exist, 
to  enforce  the  contract.  The  purpose  of  requiring  a  warranty 
is  to  dispense  with  inquiry,  and  cast  entirely  upon  the  as- 
sured the  obligation  that  the  facts  shall  be  as  represented : 
State  Mut.  Fire  Ins.  Co.  v.  Arthur,  30  Pa.  315 ;  Smith  v. 
North  Western  Mut  Life  Ins.  Co.,  196  Pa.  314 ;  Com.  Mut. 
Fii-e  Ins.  Co.  v.  Huntzinger,  98  Pa.  41 ;  Meyer-Bums  v.  Life 
Ins.  Co.,  189  Pa.  579 ;  Robertson  v.  Life  Ins.  Co.,  88  N.  Y. 
541 ;  Skinner  v.  Norman,  16  App.  Div.  609  (46  N.  Y.  Supp. 
65) ;  Studwell  v.  Mut.  Ben.  Life  Ass'n,  139  N.  Y.  615  (35 
N.  E.  Repr.  204)  ;  Aetna  Ins.  Co.  v.  Holcomb,  89  Texas,  404 
(34  S.  W.  Repr.  915). 

A  presumption  of  waiver  cannot  be  based  upon  a  presump- 
tion of  knowledge  of  the  bi*each  of  a  condition  in  a  contract. 
A  waiver  is  an  intentional  relinquishment  of  a  known  right, 
and  there  must  be  both  knowledge  of  the  existence  of  the  right, 
and  an  intention  to  relinquish  it :  Ward  v.  Metropolitan  Life 
Ins.  Co.,  66  Conn.  228  (33  Atl.  Repr.  902).  An  inference  can- 
not properly  be  based  upon  another  inference :  Keefer  v.  Life 
Ins.  Co.,  201  Pa.  448. 

Where  the  waiver  relied  upon  is  based  on  a  so-called  presump- 
tion of  the  company's  knowledge  of  the  act  of  an  agent,  it  must  be 
shown  that  the  agent  had  both  authority  from  the  company  to 
make  the  waiver  and  actual  knowledge  of  the  facts :  Northern 
Assur.  Co.  V.  Gmnd  View  Bldg.  Assn.,  183  U.  S.  308  (23  Sup. 
Ct.  Repr.  133);  Sitier  v.  Fire  Ins.  Co.  (No.  1),  18  Pa.  Supe- 
rior Ct.  139;  Wilson  v.  Fire  Ins.  Co ,  174  Pa.  554. 

In  the  absence  of  any  duty  to  investigate,  a  company  is  not 
presumed  to  know  what  might  have  been  ascertained  from  its 
records  or  public  sources :  Hood  v.  Prudential  Ins.  Co.,  22  Pa. 
Superior  Ct.  244 ;  Home  Friendly  Soc.  v.  Berry,  94  Ga.  606 
(21  S.  E.  Repr.  583) ;  Hackett  v.  Ben.  Legion,  60  N.  Y.  Supp. 
806 ;  Brown  v.  Life  Ins.  Co.,  65  Mich.  306  (32  N.  W.  Repr. 
610) ;  Rhode  v.  Life  Ins.  Co.,  129  Mich.  112  (88  N.  W.  Repr. 
400) ;  Jerrett  v.  Life  Ins.  Co.,  18  R.  I.  754  (30  AU.  Repr.  793) ; 
White  V.  Ins.  Co.,  6  Pa.  Dist.  Repr.  655 ;  Merchants'  Ins.  Co. 
V.  Paige,  60  111.  448 ;  Pratt  v.  Ins.  Co.,  6  N.  Y.  Supp.  78 ;  Sit- 
ler  V.  Fire  Ins.  Co.  (No.  1),  18  Pa.  Superior  Ct.  139. 
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When  the  breach  exists  at  the  moment  when,  if  ever,  the 
contract  comes  into  existence  it  must  be  waived  at  that  moment, 
if  ever,  and  at  that  very  instant  the  writing  purports  to  estab- 
lish and  insist  upon  the  condition :  Batchelder  v.  Queen  Ins, 
Co.,  135  Mass.  449. 

George  Wentworth  Carr^  for  appellee. — The  company  is  charged 
with  knowledge  of  its  own  records :  Lanigan  v.  Prudential  Ins. 
Co.,  63  Hun,  408  (18  N.  Y.  Supp.  287) ;  Morrison  v.  Wiscon- 
sin Odd  Fellows  Mut.  Life  Ins.  Co.,  59  Wis.  162  (18  N.  W. 
Repr.  13)  ;  Barnes  v.  Union  Ins.  Co.,  45  N.  H.  21 ;  Rowley  v. 
Empire  Ins.  Co.,  36  N.  Y.  550 ;  2  May  on  Insurance,  sec.  370. 

Opinion  by  Beaver,  J.,  November  21, 1904  : 
When  this  case  was  hei'e  before,  22  Pa.  Superior  Ct.  244, 
we  said:  "3.  The  policies  are  also  void  by  their  terms  *if 
there  is  in  force  upon  the  life  of  the  insured  an  industrial  pol- 
icy previously  issued  by  this  company,  unless  the  policy  first 
issued  contains  an  indorsement  signed  by  the  president  or  sec- 
retaiy,  authorizing  this  policy  to  be  in  force  at  the  same  time.' 
The  insured  accepted  the  policy  with  that  condition  in  it.  Is 
it  a  reasonable  condition  ?  There  is  not  sufficient  testimony  in 
the  case,  it  seems  to  us,  to  determine  that  question.  If,  as  is 
intimated,  the  company  keeps  its  records  entirely  by  the  num- 
ber of  the  policy  and  not  by  the  name  of  the  insured,  for  the 
reason  that  it  is  impossible  to  determine  from  mere  name  and 
description  whether  the  individual  taking  additional  policies  is 
the  same  as  the  one  previously  insured,  it  may  be  that  this  pro- 
vision would  be  not  only  reasonable  but  absolutely  essential  to 
the  proper  conduct  of  the  business  of  the  defendant  company. 
Inquiry  in  this  direction  seems  to  have  been  shut  off  entirely 
by  the  rejection  of  the  offers  made  by  the  defendant." 

In  this  trial  in  the  court  below  the  plaintiff  was  allowed  to 
introduce  the  testimony  which  had  been  rejected  at  the  former 
trial.  The  witness  Dexter,. who  was  familiar  with  the  manner 
in  which  the  business  of  the  company  was  transacted  and  its 
books  kept,  testified,  in  answer  to  questions,  as  follows : 
"  Q.  Speaking  of  the  industrial  alone,  how  many  policies  do 
you  say  your  company  issues  weekly  ?  A.  Thirty  thousand. 
The  Court :  How  many  in  your  division  ?  A.  About  3,000 — 
Vol.  XXVI — 34 
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an  average  of  3,000 ;  it  fluctuates.  Mr.  Shoyer :  Q.  Are  any 
of  the  industrial  policies  now  or  have  they  been  since  you 
were  connected  with  the  company  kept  according  to  an  index 
of  the  names  of  the  insured?  A.  No,  sir.  The  Court:  How 
are  they  kept?  A.  Entirely  according  to  numbers  of  the 
policies  which  are  issued  weekly,  first  by  divisions  and  then 
by  the  company's  total  as  a  whole.  Q.  Beginning  with  the 
first  year  of  the  company  ?  A.  Yes,  sir.  Q.  And  containing 
the  serial  number,  beginning  one  year  where  the  last  policy 
of  the  preceding  year  ended?  A.  Yes,  sir.  The  Court: 
The  policies  are  known  by  numbers  and  not  names  ?  A.  Yes ; 
we  likewise  have  the  name,  but  the  record  of  the  policy  is  kept 
by  the  numbers." 

The  court  below,  after  the  testimony  was  all  in,  directed  a 
verdict  for  the  plaintifif,  subject  to  the  power  of  the  court  to 
enter  judgment  for  the  defendant,  non  obstante  veredicto, 
upon  the  following  points  of  law  reserved.  The  facts,  which 
are  practically  undisputed,  were  then  fully  set  forth  by  the 
court,  with  the  reserved  point  as  follows : 

"  And  now,  October  16,  1903,  the  court  directs  the  jury  to 
render  a  verdict  for  the  plaintiff,  subject  to  the  power  of  the 
court  to  enter  judgment  for  the  defendant  non  obstante  vere- 
dicto upon  the  following  points  of  law  reserved : 

"  1.  Whether  there  is  any  evidence  in  this  case  entitling  the 
plaintiff  to  recover.  If  not,  judgment  should  be  entered  for 
the  defendant,  non  obstante  veredicto. 

'*  2.  It  is  admitted  that  this  action  of  assumpsit,  brought  by 
the  plaintiff,  as  executor  of  the  estate  of  Harry  L.  Hood,  de- 
ceased, is  based  upon  four  policies  of  industrial  insurance, 
numbered  12,742,991,  12,742,992,  12,742,993  and  12,742,994 
respectively,  dated  August  28,  1899,  issued  upon  the  life  of 
Harry  L.  Hood  who  died  of  consumption  January  14,  1901, 
each  policy  being  in  the  amount  of  fifty  ($50.00)  dollars,  and 
each  containing  the  following  clause,  under  the  head  of  *  Con- 
ditions and  Agreements,'  '  Fourth,  policy  when  void :  This 
policy  shall  be  void  if  there  is  in  force  upon  the  life  of  the  in- 
sured an  industrial  policy,  previously  issued  by  this  company, 
unless  the  policy  first  issued  contains  an  endorsement  signed 
by  the  president  or  secretary  authorizing  this  policy  to  be  in 
force  at  the  same  time.' 
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^^  It  is  also  admitted,  upon  the  undisputed  evidence,  that  on 
and  after  the  issuance  of  the  four  policies  in  suit  there  was  in 
force,  upon  the  life  of  Harry  L.  Hood,  an  industrial  policy, 
numbered  6,170,086  for  $130,  pi'eviously  issued  by  the  defend- 
ant company,  dated  October  3,  1892,  and  not  containing  any 
endorsement  signed  by  either  the  president  or  secretary  author- 
izing the  policies  in  suit  to  be  in  force  at  the  same  time. 

"  It  is  idso  admitted,  upon  the  undisputed  evidence,  that  the 
defendant  company  issues  about  thirty  thousand  policies  a 
week  and  that  the  company's  only  index  to  the  name  of  any 
person  insured  by  an  industrial  policy  issued  by  the  company 
is  the  serial  number  assigned  to  the  policy  according  to  its  se- 
quence in  the  numerical  order  in  which  the  policies  were  con- 
secutively issued,  and  that  the  record  of  the  several  industrial 
policies  has  always  been  kept  entirely  by  their  numbers  and 
not  by  names,  so  that  if  the  company  desired  to  refer  to  the 
name  of  the  person  insured,  it  first  had  to  have  the  policy 
number  in  conjunction  with  which  alone  the  name  was  kept. 

"  It  is  also  admitted,  upon  the  undisputed  evidence,  that 
Harry  L.  Hood,  by  an  application  dated  October  17, 1894,  con- 
taining his  statement  that  he  was  ali*eady  insured  in  the  de- 
fendant  company  on  policy  numbered  5,170,086,  applied  to 
the  defendant  company  for  additional  industrial  insurance  to 
the  amount  of  five  hundred  dollars  and  was  examined  by 
Dr.  T.  J.  EUinger,  one  of  the  defendant's  medical  examiners,  that 
no  policy  was  ever  issued  as  the  result  of  that  application  and 
examination,  but  that  an  agent  of  the  defendant  company  in- 
formed the  wife  of  Harry  L.  Hood  that  *  Mr.  Hood  didn't  pass,' 
and  she  subsequently  told  her  husband  'you  didn't  pass,'  that 
the  application,  dated  October  17,  1894,  is  numbered  77,776, 
and  that  the  policy,  numbered  6,170,086,  cont^iins  endorsed 
thereon,  in  red  ink,  the  number  77,776,  which  indicates  to  the 
company  that  there  was  a  rejection  on  the  life  of  the  person 
insured  under  said  policy,  subsequent  to  its  date,  under  appli 
cation  numbered  77,776.  It  is  also  admitted  to  be  a  prelimi- 
nary condition  of  the  industrial  policies  that  the  defendant  is 
not  to  be  liable  thereon  unless  the  insured  was  in  sound  health 
when  each  policy  was  issued. 

"  Question.  Whether  upon  the  undisputed  evidence  relevant 
to  the  issue,  the   aforesaid  clause  of  the   4th  condition   and 
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agreement  of  the  policies  in  suit  is  reasonable  and  enforceable, 
notwithstanding  that  the  insui-ed  may  not  have  known,  when 
he  accepted  the  policies  in  suit,  that  policy  numbered  5,170,086 
was  then  in  force.  If  the  clause  is  reasonable  and  enforceable, 
judgment  should  be  entered  for  the  defendant,  non  obstante 
veredicto." 

Judgment  was  subsequently  entered  for  the  plaintiff  upon 
the  verdict  and  this  practically  constitutes  the  one  assignment 
of  error. 

It  may  be  well  to  add  that  it  appears  from  the  testimony, 
without  contradiction,  that  the  defendant  offered  to  return  the 
amount  of  the  premiums  paid  upon  the  policies  in  suit  to  the 
plaintiff  and  it  also  appears  afSrmatively  that  the  widow  of  the 
insured,  now  Mrs.  Smith,  paid  the  premiums  upon  the  original 
policy,  5,170,086,  and  that  the  amount  of  the  policy  was  paid 
to  her  after  tlie  death  of  the  insured. 

The  court  below,  in  the  opinion  refusing  judgment  for  the 
defendant,  non  obstante  veredicto,  said :  "  There  was  no  evi- 
dence to  indicate  that  any  of  the  officers  or  agents  of  the  com- 
pany mentioned  in  the  eighth  condition  as  entitled  to  alter  the 
contract  or  waive  the  conditions  thereof  had  actual  knowledge 
of  the  policy  first  issued."  (The  eighth  condition  being  as 
follows :  No  person,  except  the  president,  one  of  the  vice 
presidents  or  secretary  of  the  company,  can  alter  this  contract 
or  waive  any  condition  thereof.)  "It  appeared  that  about 
tliirty  thousand  industrial  policies  were  issued  each  week  by 
the  defendant  and  that  the  only  index  kept  of  the  policy 
holdera  was  the  number  of  the  policy  and  that  the  business 
was  transacted  by  reference  to  the  policy  numbers  and  not  to 
the  names  of  the  persons  insui'ed.  It  was  claimed,  on  behalf 
of  the  company,  that  the  condition  requiring  the  endorsement 
of  the  subsequent  insurance  upon  the  earlier  policy  was  reason- 
able and  that  a  failure  to  comply  with  its  provisions  rendered 
the  later  policies  void. 

*'  To  hold  this  condition  reasonable  requires  a  construction 
of  the  contract  in  direct  conflict  with  the  principles  of  the 
cases  adjudged  in  this  commonwealth. 

'*  In  Davis  v.  Fineman's  Fund  Ins.  Co.,  5  Pa.  Superior  Ct.  506, 
it  was  held :  If,  at  the  time  of  issuing  an  insurance  policy,  the 
company  knows  that  one  of  the  conditions  thereof  is  inconsist- 
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ent  with  the  facts,  and  the  insured  has  been  guilty  of  no  fraud, 
the  company  is  estopped  from  setting  up  a  breach  of  said  con- 
dition, and  the  same  rule  prevails  when  the  company  ought  to 
have  known  the  facts  constituting  the  alleged  breach. 

'*  The  prior  insurance  in  the  present  case  being  with  the  same 
company,  the  corporation  must  be  recognized  in  law  as  having 
a  knowledge  of  the  business  which  it  had  transacted.  It  was 
further  claimed  that  the  eighth  condition  provided  for  the  only 
circumstance  under  which  any  waiver  of  the  terms  of  the  policy 
could  be  effected.  This,  however,  like  any  other  condition, 
could  be  waived  by  the  company. 

"  In  the  present  case  the  prior  insurance  was  with  the  de- 
fendant company  and  must  appear  in  regular  coui'se  upon  their 
books.  It  was  alleged  that  the  volume  of  business  and  the 
method  pursued  by  the  defendant  company  in  its  transaction, 
prevented  actual  cognizance  of  the  existence  of  the  earlier 
policy  by  the  particular  oflScere  authorized  to  eflfect  waivers, 
but  the  mere  convenience  of  a  method  of  conducting  business 
cannot  be  permitted  to  override  clearly  settled  principles  of  law. 

"As  the  evidence  disclosed  that  the  policies  in  suit  were 
executed  and  delivered  to  the  insured  when  the  earlier  policy 
had  been  issued  by  the  same  company  in  the  regular  course  of 
business,  that  premiums  were  received  from  time  to  time  until 
the  death  of  the  insured,  without  any  action  on  the  part  of  the 
company  to  repudiate  the  policies  or  to  decline  or  return  the 
premiums,  there  was  abundant  evidence  to  warrant  the  verdict 
for  the  plaintiff,  and  the  enforcement  of  the  written  condition 
in  reference  to  additional  insurance  in  this  case  would  be 
unreasonable  and  unwarranted  by  law." 

1.  Is  the  condition,  declaring  the  present  policies  void,  if 
there  is  in  force  upon  the  life  of  the  insured  an  industrial 
policy  previously  issued  by  this  company,  unless  the  policy 
first  issued  contains  an  indorsement  signed  by  the  president  or 
secretary,  authorizing  this  policy  to  be  in  force  at  t&e  same 
time,  reasonable?  The  company  issued  30,000  industrial 
policies  in  the  course  of  each  week,  they  kept  their  records 
solely  by  the  number  of  the  policy,  and  only  as  their  attention 
was  directed  to  the  number  would  they  have  any  notice  what- 
ever of  the  name  or  any  other  means  of  identification  of  the 
applicant  for  additional  insurance.     There  would  be,  it  seems 


Digitized  by 


Google 


534         HOOD  V.  PRUDENTIAL  INS.  CO.,  AppeUant- 

Opinion  of  the  Court.  [26  Pa.  Superior  Ct- 

to  US,  reasonable  grounds  upon  which  a  mode  of  doing  busi- 
ness such  as  is  established  by  the  evidence  and  described  in  the 
reserved  point-would  be  adopted  by  the  company.  The  simi- 
larity of  names,  the  change  of  residence,  the  uncertainty  of  a 
description  of  the  person  and  the  liability  to  change  in  color  of 
hair,  etc.,  may  have  been  considerations  entering  into  the 
adoption  of  a  peculiar  mode  of  doing  business  pursued  by  the 
defendant  company.  That  these  circumstances  are  not  imagi- 
nary or  sentimental  finds  a  striking  illustration  in  the  cross- 
examination  by  plaintiff's  counsel  on  the  trial,  of  Dr.  EUinger, 
one  of  defendant's  witnesses,  who  was  called  to  testify  as  to  an 
examination  of  the  deceased  made  by  him.  **Q.  You  remember 
Mr.  Hood  signing  this  application  in  your  presence  ?  A.  Tes, 
sir.  Q.  You  remember  that  very  distinctly?  A.  Well,  I 
don't  know  what  you  mean  by  that;  I  would  never  have  wit- 
nessed the  signature,  if  he  had  not  signed  his  name.  Q.  Did 
you  see  the  body  of  the  decedent  after  his  death?  A.  No,  sir. 
Q.  Did  you  ever  see  him  again  ?  A.  Never.  Q.  How  do  you 
know  this  is  the  signature  of  the  Harry  L.  Hood  to  the  policy 
in  suit?  A.  I  don't  know  anything  about  that.  I  know  I 
examined  a  Harry  L.  Hood.  Q.  And  a  Harry  L.  Hood  signed 
his  name  here  ?  A.  Yes.  Q.  And  whether  it  is  the  same  or 
not  you  don't  know?     A.  No,  sir." 

The  character  of  the  business  transacted  by  the  defendant  is 
entirely  different  from  that  of  fire  insurance,  in  which  the  loca- 
tion of  the  property  is  fixed  and  the  description  likely  to  remain 
as  conveying  an  adequate  idea  of  the  identity  of  the  property, 
and  also  different  from  ordinary  life  insurance,  in  which  the 
record  of  the  business  done  by  the  company  is  carried  on  by 
using  the  name,  residence  and  description  of  the  person  insured, 
as  was  done,  as  we  understand  it,  by  this  company  in  all  poli- 
cies over  $500.  When  it  is  considered  also,  as  appears  in  the 
evidence  in  this  case,  that  the  defendant  company  carries 
industrial  policies  upon  which  the  premiums  amount  to  but 
five  cents  per  week  and  that  these  premiums  must  be  gathered 
by  a  collector,  it  may  be  that  the  question  of  cost  may  possibly 
enter  into  the  consideration  which  moves  the  company  to  keep 
its  records  by  number  instead  of  by  name  or  other  description. 
If  economy  is  the  motive  inducing  it,  it  would  be  in  the  inter- 
est of  the  policy  holders  as  well  as  the  company.     However 
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this  may  be,  it  is  perhaps  enough  to  say  that  the  company 
adopted  this  method  of  keeping  its  records  as  most  likely,  in 
the  opinion  of  its  officers,  to  prevent  a  duplication  of  policies 
which  might  be  undesirable  from  the  company's  point  of  view. 
This  they  undoubtedly  had  a  right  to  do.  They  could  adopt 
any  system  for  the  conduct  of  their  business  which  did  not 
contravene  the  rights  of  the  insured  and  which  was  not  con- 
trary to  law.  This  case  is  perhaps  a  good  illustration  of  the 
wisdom  of  this  mode  of  transacting  their  business.  The  plain- 
tiffs decedent  had  taken  out,  or  his  wife  had  done  so  in  her 
own  interests  with  the  knowledge  of  the  decedent,  an  indus- 
trial policy  on  the  decedent's  life  in  the  defendant  company. 
Subsequently,  upon  application  for  another  policy  or  for  an 
enlargement  of  the  first,  it  was  refused  on  the  ground  that  the 
physical  examination  was  not  satisfactory.  This  information 
was  communicated  to  the  wife  and  by  her  to  her  husband. 
Subsequently,  when  the  policies  in  suit  were  taken  out,  they, 
as  well  as  the  previous  policy,  contained  the  stipulation  referi-ed 
to  above,  by  which  the  policies  were  declared  to  be  actually 
void,  unless  the  previous  policy  held  by  the  insured  contained 
an  indorsement  signed  by  either  the  president  or  secretary, 
authorizing  the  policies  in  question  to  be  in  force  at  the  same 
time.  The  insured  accepted  the  policy  with  that  condition  in 
it.  Is  his  executor  bound  by  it?  It  seems  to  us  he  is,  unless 
it  be  shown  that  the  defendant  had  actual  knowledge  of  the 
previous  insurance  and  authorized  the  issuance  of  the  policies 
in  suit  with  that  knowledge;  or  that  subsequently  such  knowl- 
edge was  brought  home  to  an  officer  who  had  authority  to  bind 
the  company,  and  pi-emiums  were  subsequently  received,  the 
receipt  of  which  would,  of  course,  imply  a  waiver  of  the  stipu- 
lation.    There  is  no  such  evidence,  however,  in  the  case. 

It  is  perfectly  true,  as  stated  by  the  court  below,  quoting 
from  Davis  v.  Ins.  Co.,  5  Pa.  Superior  Ct.  506,  that  "if  at  the 
time  of  issuing  an  insurance  policy  the  company  knows  that 
one  of  the  conditions  thereof  is  inconsistent  with  the  facts  and 
the  insured  has  been  guilty  of  no  fraud,  the  company  is  estopped 
from  setting  up  a  breach  of  said  condition,  and  the  same  rule 
prevails  when  the  company  ought  to  have  known  the  facts  con- 
stituting the  alleged  breach."  Here,  however,  there  was  con- 
fessedly no  knowledge  that  the  acceptance  of  the  new  policies 
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was  a  breach  of  the  conditions  therein  contained  nor^  under 
the  facts  as  we  view  them,  was  the  company  necessarily  pre- 
sumed or  bound  to  have  such  knowledge.  Their  manner  of 
keeping  their  books  conveyed  no  knowledge  to  them,  the  pay- 
ment of  premiums  which,  under  ordinary  circumstances,  might 
have  been  a  circumstance  to  go  to  the  jury  as  to  knowledge, 
was  in  this  case  no  notice  whatever,  because  the  premiums  on 
the  original  policy  were  paid  by  the  wife  and  thos^  on  the  later 
policies  by  the  insured  himself.  What  was  there,  thei^efore, 
to  put  the  defendant  upon  notice  ?  Nothing  whatever ;  and 
when,  therefore,  the  deceased  accepted  the  policy,  he  did  so, 
knowing  that  it  was  void  and,  inasmuch  as  the  policy  con- 
stituted the  contract  between  the  deceased  and  the  defendant, 
he  was  bound  by  the  stipulations  therein  contained.  True,  as 
already  stated,  if  the  officers  of  the  company  had  such  knowl- 
edge of  the  facts  as  brought  home  to  them  notice  of  the  ex- 
istence of  the  previous  policy  and  issued  the  new  policies  in 
spite  of  that  knowledge,  or  if  such  knowledge  had  been  brought 
home  to  them  after  the  issuance  of  the  policies  and  they  had 
done  anything  from  which  a  waiver  of  the  condition  of  the 
policy  could  be  presumed,  they  might  be  estopped  from  claim- 
ing the  benefit  of  the  stipulation  as  to  the  avoidance  of  the 
policy ;  but  there  is  nothing  whatever  in  the  evidence  anywhere 
that  convicts  them  of  knowledge,  actual  or  constructive,  and 
nothing  was  done  by  them  subsequent  to  the  issuance  of  the 
policies  which  could  be  construed  into  a  waiver  of  the  stipula- 
tion. 

2.  The  law  of  this  case,  as  we  view  it,  is  very  fully  set  forth 
in  Northern  Assurance  Co.  v.  Grand  View  Building  Associa- 
tion, 183  U.  S.  308  (22  Pa.  Superior  Ct.  133).  This  was  a  fire 
insurance  case  but  the  general  principles,  upon  which  it  was 
decided  govern  here.  After  a  most  thorough  and  exhaustive 
examination  and  analysis  of  the  authorities  in  nearly  all  the 
states,  Mr.  Justice  Shiras,  in  summing  them  up,  saj^s : 

"  What,  then,  are  the  principles  sustained  by  the  authorities, 
and  applicable  to  the  case  in  hand  ? 

"  They  may  be  biiefly  stated  thus :  That  contracts  in  writ- 
ing, if  in  unambiguous  terms,  must  be  permitted  to  speak  for 
themselves,  and  cannot  by  the  courts,  at  the  instance  of  one 
of  the  parties,  be  altered  or  contradicted  by  parol  evidence, 
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unless  in  case  of  fraud  or  mutual  mistake  of  facts ;  that  this 
principle  is  applicable  to  cases  of  insurance  contracts  as  fully 
as  to  contracts  on  other  subjects ;  that  provisions  contained  in 
fire  insurance  policies,  that  such  policy  shall  be  void  and  of 
no  effect  if  other  insurance  is  placed  on  the  property  in  other 
companies,  without  the  knowledge  and  consent  of  the  com- 
pany, are  usual  and  reasonable ;  that  it  is  reasonable  and  com- 
petent for  the  parties  to  agree  that  such  knowledge  and  con- 
sent shall  be  manifested  in  writing,  either  by  endorsement  upon 
the  policy  or  by  other  writing ;  that  it  is  competent  and  rea- 
sonable for  insurance  companies  to  make  it  matter  of  condi- 
tion in  their  policies  that  their  agents  shall  not  be  deemed  to 
have  authority  to  alter  or  contradict  the  express  terms  of  the 
policies  as  executed  and  delivered ;  that  where  fire  insurance 
policies  contain  provisions  whereby  agents  may,  by  writing  en- 
dorsed upon  the  policy  or  by  writing  attached  thereto,  express 
the  company's  assent  to  otlier  insurance,  such  limited  grant 
of  authority  is  the  measure  of  the  agent's  power  in  the  matter, 
and  where  such  limitation  is  expressed  in  tlie  policy,  •executed 
and  accepted,  the  insured  is  presumed,  as  matter  of  law,  to  be 
aware  of  such  limitation ;  that  insurance  companies  may  waive 
forfeiture  caused  by  nonobservance  of  such  conditions ;  that, 
where  waiver  is  relied  on,  the  plaintiff  must  show  that  the 
company,  with  knowledge  of  the  facts  that  occasioned  the  for- 
feiture, dispensed  with  the  observance  of  the  condition ;  that 
where  the  waiver  relied  on  is  an  act  of  an  agent,  it  must  be 
shown  either  that  the  agent  had  express  authority  from  the 
company  to  make  the  waiver,  or  that  the  company  subse- 
quently, with  knowledge  of  the  facts,  ratified  the  action  of  the 
agent." 

Applying  these  principles  to  the  case  in  hand,  it  must  be  evi- 
dent: 

a.  That  the  accepted  policy  is  the  contract.  Being  in  un- 
ambiguous terms,  it  binds  the  parties,  unless  in  case  of  fraud 
or  mutual  mistake  of  facts,  which  is  not  here  alleged. 

b.  That  the  provision  in  regard  to  other  insurance  is  binding, 
unless  actual  knowledge  by  the  company  of  the  previous  in- 
surance is  affirmatively  proved. 

c.  That,  where  waiver  is  relied  on,  the  plaintiff  must  show 
that  the  company,  with  knowledge  of  the  facts  that  occasioned 
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the  forfeiture,  dispensed  with  the  observance  of  the  condition. 

It  is  unnecessary  to  cite  other  authorities,  inasmuch  as  the 
above  comprehensive  summary  closes  an  exhaustive  discussion 
of  practically  the  whole  field  of  pertinent  authorities  relating 
to  fire  insurance. 

As  already  intimated,  there  is  nothing  in  the  evidence  which 
can  be  construed  to  bring  home  to  the  company  knowledge  of 
the  existence  of  the  previous  policy  and,  inasmuch  as  the 
premium  on  the  original  policy  was  paid  by  the  wife  and  that 
on  the  later  policies  by  the  husband,  the  acceptance  of  the  latter 
was  not  a  waiver  of  the  conditions  of  the  policy,  because  it  did 
not  imply  notice  of  the  existence  of  the  previous  policy. 

We  are  clearly  of  opinion  that  the  defendant  had  the  right 
to  keep  its  accounts  as  they  were  kept,  relying  entirely  upon 
the  number  of  the  policy  as  the  means  by  which  they  acquired 
knowledge  ot  what  was  therein  contained  as  to  the  person  in- 
sured, the  person  for  whose  benefit  the  insurance  was  made 
and  the  amount  thereof  and  any  other  facts  and  circumstances 
contained'therein  necessary  to  be  known  by  the  defendant,  and 
that  the  acceptance  of  the  premiums  after  the  issue  of  the 
policies,  under  the  peculiar  circumstances  of  this  case,  was  in 
no  sense  a  waiver  of  the  condition  contained  in  the  policy,  as 
to  the  policy  being  void  if  previous  insurance  was  in  force, 
particularly  in  view  of  the  fact  that  the  defendant  offered  to 
return  the  premiums,  as  shown  in  the  cross-examination  of  the 
plaintiff  in  the  trial.  The  motion  for  judgment,  non  obstante 
veredicto,  should,  therefore,  have  been  allowed. 

The  assignment  of  error  is  sustained,  the  judgment  is  re- 
versed and  judgment  is  now  entered  for  the  defendant  upon 
the  point  reserved,  non  obstante  veredicto. 
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Bendon  v.  Union  Traction  Company,  Appellant. 

Negligence — Street  railways — Alighting  from  car— Standing  in  dangerous 
position — Contributory  negligence. 

In  an  action  by  a  woman  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  it  appeared  that  immediately  prior  to  the  ac- 
cident plaintiff  was  seated  in  about  the  center  of  an  open  summer  car  at 
the  end  of  a  cross  seat  next  the  running  board.  As  the  car  approached 
the  street  where  she  desired  to  alight  she  arose  and  beckoned  the  conductor 
to  stop  the  car.  The  conductor,  however,  was  engaged  in  writing  in  a  book, 
and  either  did  not  observe  or  paid  no  attention  to  her  signal.  She  arose  a 
second  time,  after  the  car  had  crossed  the  street,  and  signaled  and  hallooed 
him  to  stop.  She  remained  standing  without  any  support,  the  conductor 
rang  the  beD,  the  car,  which  had  gone  the  length  of  five  or  six  houses  be- 
yond the  comer  "  running  very  swift,'*  "  suddenly  stopped,"  and  plaintiff 
was  "  thrown  into  the  street.*'  Held,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  could  not  recover. 

Argued  Oct.  18,  1904.  Appeal,  No.  16,  Oct.  T.,  1903,  by 
defendant,  from  judgment  of  C.  P.  Phila.  Co.,  Dec.  T.,  1901, 
No.  282,  on  verdict  for  plaintiff,  in  case  of  Adeline  Bendon 
V.  Union  Traction  Company.  Before  RiCB,  P.  J.,  Beaveb, 
Orlady,  Smith,  Porter,  Mobbisok  and  Henderson,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Mc Michael,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $1,000.  Defendant 
appealed. 

Error  asingned  was  in  refusing  binding  instructions  for  de- 
fendant. 

T^hamas  Leamingj  with  him  Dallas  Sanders^  for  appellant. — 
This  case  was  ruled  by  Jennings  v.  Union  Traction  Co.,  206 
Pa.  31.  And  there  was  really  nothing  new  in  the  Jennings 
decision :  Blue  v.  Penna.  R.  R.  Co.,  1  Mona.  757 ;  Foran  v. 
Traction  Co.,  22  Pa.  Superior  Ct.  10 ;  Continental  Pass.  Ry. 
Co.  V.  Swain,  13  W.  N.  C.  41 ;  Jackson  v.  Phila.  Traction  Co., 
182  Pa.  104. 
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William  J,  Lawsoriy  for  appellee,  cited  on  the  question  of 
contributory  negligence  :  Sweeney  v.  Union  Traction  Co.,  199 
Pa.  298 ;  Kohler  v.  Penna.  R.  R.  Co.,  185  Pa.  346 ;  Becker  v. 
Penna.  R.  R.  Co.,  10  Pa.  Superior  Ct.  19 ;  Mitchell  v.  Elec- 
tric Traction  Co.,  12  Pa.  Superior  Ct.  472  ;  Moran  v.  Ver- 
sailles Traction  Co.,  188  Pa.  557. 

Opinion  by  Beaver,  J.,  November  21,  1904 : 

Plaintiff  sought  to  recover  from  the  defendant  in  an  action 
of  trespass  for  injuries  received  by  her  in  alighting  or  being 
thrown'from  a  car  of  the  defendant  company.  A  somewhat 
careful  statement  of  the  facts  is  necessary  in  order  to  a  thorough 
underatanding  of  the  case  and,  as  in  our  view  of  the  case  tiie 
judgment  must  be  reversed,  this  statement  of  facts  is  taken 
entirely  from  the  testimony  of  the  plaintiff  and  her  witnesses. 

The  plaintiff  boarded  an  open  summer  car  of  the  defendant 
which  runs  down  Seventh  and  out  Ellsworth  streets  to  Six- 
teenth and  Ellsworth.  Her  residence  was  1200  Ellsworth 
street.  She  was  sitting  about  the  center  of  the  car,  at  the  end 
of  a  cross  seat  next  the  running  board.  She  arose  from  her 
seat  on  the  lower  side  of  the  street  and  beckoned  the  conductor 
to  stop  the  car.  The  conductor,  however,  was  eng^aged  in 
writing  in  a  book  and  either  did  not  observe  or  paid  no  atten- 
tion to  her  signal.  She  arose  a  second  time,  after  the  car  had 
crossed  Twelfth  street  and  signaled  and  hallooed  to  him  to  stop. 
She  remained  standing  without  any  support,  the  conductor  rang 
the  bell,  the  car,  which  had  gone  the  length  of  five  or  six 
houses  beyond  the  comer,  "  running  very  swift,"  "  suddenly 
stopped  "  and  the  plaintiff  "  was  thrown  into  the  street." 

The  facts  of  this  case  are  strikingly  similar  to  those  in  the  case 
of  Jennings  v.  Union  Traction  Co.,  206  Pa.  31.  The  syllabus 
of  that  case,  which  fairly  summarizes  the  facts,  as  contained  in 
the  opinion  of  the  Supreme  Court,  delivered  by  Mr.  Justice 
PoTTEB,  is  as  follows :  *'  Where  a  passenger  on  an  open  sum- 
mer electric  car  signals  the  conductor  to  stop  at  a  crossing, 
both  before  the  car  had  reached  the  crossing  and  after  it  had 
passed  the  crossing,  and  the  conductor  either  does  not  see  or 
heed  the  signals,  and  the  passenger  then  rises  and  stands  at  the 
extreme  edge  of  the  car,  with  his  face  to  the  rear  and  his  arm 
around  a  stanchion,  and  again  signals  the  conductor  when  the 
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car  is  well  within  the  block,  and  the  car  is  then  suddenly 
stopped  with  a  jar  and  the  passenger  is  thrown  out  and  injured, 
the  latter  is  not  entitled  to  recover  damages  from  the  railroad 
company  for  his  injuries.  In  such  a  case  it  is  not  the  negligence 
of  the  company  but  the  contributory  negligence  of  the  pas- 
senger which  caused  the  accident." 

Wherein  was  the  defendant  negligent  in  the  present  case  ? 
After  the  crossing  was  passed,  it  was  the  duty  of  the  motor- 
man  to  run  his  car  as  he  did,  that  is,  rapidly  between  street 
crossings.  The  plaintiff  signaled  and  called  to  the  conductor 
to  stop.  He  rang  the  bell,  which  was  notice  to  her  that  the 
car  was  to  be  stopped.  The  niotorman  obeyed  the  signal  and 
stopped  the  car.  All  this  was  in  exact  accordance  with  the 
desire  and  intimation  of  the  plaintiff.  Wherein  was  it  negli- 
gent ?  Surely  not  in  the  speed  of  the  car,  nor  yet  in  the  stop- 
ping of  the  car.  But  it  is  insisted  that  the  manner  in  which 
the  car  stopped  threw  the  plaintiff  from  the  position  which  she 
occupied  to  the  street,  but  the  stop  was  surely  to  be  expected 
and  was  what  she  desired.  Tlhe  more  rapidly  the  car  was  run- 
ning the  more  sudden  would  be  the  stop.  It  will  be  noticed, 
in  the  study  of  the  Jennings  case,  that  tlie  description  of  the 
stop  indicates  a  more  sudden  stoppage  and  a  greater  jar  than 
the  description  in  this  case.  One  of  tlie  plaintiff's  witnesses 
said :  "  The  bell  was  rung  very  sudden  and  the  car  stopped 
very  sudden ;  "  "  it  stopped  with  a  jar — a  very  heavy  jar ;  " 
"  the  stop  jolted  the  witness,  so  that  his  head  went  forward 
about  six  inches."  Here  the  plaintiff's  own  testimony  is, 
"  The  car  was  running  very  swift  and  it  suddenly  stopped  and 
I  was  thrown  into  the  street."  It  is,  therefore,  very  clear, 
upon  the  authority  of  the  Jennings  case,  that  there  was  no  neg- 
ligence on  the  part  of  the  defendant. 

In  signaling  the  conductor  to  stop,  the  plaintiff  arose  from  her 
seat,  which  was  on  the  edge  of  the  car  next  the  running  board. 
After  signaling  and  attracting  the  attention  of  the  conductor, 
the  bell  rang  before  the  stop  was  made.  She  had,  therefore, 
abundance  of  time  to  resume  her  seat ;  indeed  she  could  have 
resumed  it,  from  the  very  nature  of  the  case,  simultaneously 
with  the  ringing  of  the  bell.  She  remained  standing,  however, 
without  support  of  any  kind,  and,  when  the  car  stopped,  was, 
according  to  her  account,  thrown  to  the  ground.     It  is  not 
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necessary  to  notice  the  conflicting  testimony  in  regard  to  the 
manner  in  which  she  was  thrown,  although  the  defendant's 
testimony  is  entirely  different  from  hers.  Measuring  the  facts 
of  this  case  alongside  of  those  of  the  Jemiings  case,  was  she 
justified  in  remaining  standing?  In  that  case  tiie  plaintiff 
was  a  man.  He  put  his  arm  around  a  stanchion  to  steady  him- 
self and  seemed  to  take  such  precautions  as  were  possible  to 
maintain  himself  in  a  standing  posture.  Notwithstanding  this, 
he  was  thrown  or  fell  from  the  car  to  the  street.  In  conclud- 
ing his  opinion,  Mr.  Justice  Potteb  says :  "  We  are  unable  to 
see,  in  the  undisputed  facts  of  this  case,  any  cause  for  the  very 
regrettable  accident  to  the  appellee  other  than  his  exposure  of 
himself  to  an  entirely  needless  risk."  It  was,  therefore,  un- 
doubtedly the  opinion  of  the  Supreme  Court  that  the  plaintiff 
was  guilty  of  contributory  negligence,  although  it  is  not  so  ex- 
pressed in  terms,  but  ^'  the  exposure  of  himself  to  an  entirely 
needless  risk  ^'  can  mean  nothing  else. 

Measuring  the  facts  of  this  case  by  those  in  the  case  already 
quoted,  we  can  reach  no  other  conclusion  than  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  It  was  her  duty, 
after  attracting  the  attention  of  the  conductor,  to  take  her  seat 
She  chose  to  remain  standing  without  support.  True,  as  is 
pointed  out  by  the  counsel  for  plaintiff  in  his  argument,  she 
was  not  standing  with  her  face  to  the  back  of  the  car  but  to 
the  front,  but  this,  we  take  it,  makes  no  appreciable  difference. 
She  had  no  support  of  any  kind,  whereas  in  the  Jennings  case 
the  plaintiff  had  his  arm  around  a  stanchion.  Failing  in  the 
observance  of  a  very  simple  and  obvious  duty,  the  plaintiff 
must  be  held  here  to  have  contributed  to  the  accident  in  hav- 
ing made  it  possible,  by  remaining  standing,  to  throw  her  to 
the  street,  by  reason  of  which,  even  if  the  defendant  had  been 
guilty  of  negligence,  there  could  have  been  no  recovery. 

We  are  all  of  the  opinion  that  the  defendant's-  second  point 
that,  under  the  pleadings  and  evidence  in  this  case,  the  verdict 
should  be  for  the  defendant,  shotild  have  been  affirmed. 
There  is  nothing  else  in  the  case. 

Judgment  reversed. 
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Crist,  Appellant,  v.  Boust. 

Ejectment — TiUe— Strength  of  title— Evidence, 

In  ejectment  the  plaintiff  must  recover  upon  the  strength  of  his  own 
and  not  upon  the  weakness  of  his  adversary's  title. 

Ejectment —  Evidence — Deed, 

Where  on  the  trial  of  an  action  of  ejectment  it  is  admitted  that  title  is 
out  of  the  commonwealth,  the  plaintiff  will  not  be  permitted  to  offer  in  evi> 
dence  in  order  to  show  a  good  paper  title  in  himself,  an  intermediate  deed 
between  the  conveyance  of  the  commonwealth  and  his  own  title,  without 
showing  a  line  of  paper  title  from  the  grantee  of  the  commonwealth  to  the 
grantor  in  the  deed  offered  in  evidence.  Such  a  deed  may  be  offered  in 
evidence  for  the  purpose  of  showing  an  entry  under  it  as  a  basis  for  title  by 
adverse  possession;  or  it  may  be  admitted  where  it  is  connected  with  the 
grant  of  the  commonwealth  by  recitals;  but  where  no  such  connection  is 
shown  it  is  inadmissible. 

Ejectment — Adverse  poaaeaeion — Evidence — Constructive  possession. 

If  a  plaintiff  in  ejectment  claims  title  by  adverse  possession  for  twenty- 
one  years,  he  must  prove  every  element  necessary  to  constitute  a  title  under 
the  statute  of  limitations,  otherwise  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  there  is  not  sufficient  evidence  to  entitle  him  to  recover. 

Constructive  possession  can  only  apply  to  land  immediately  adjacent  to 
a  part  of  that  which  is  in  absolute  and  uncontrolled  possession. 

Ai^ed  Oct.  26,  1904.  Appeal,  No.  112,  Oct.  T.,  1904,  by 
plaintiff,  from  judgment  of  0.  P.  Northumberland  Co.,  Dec.  T., 
1902,  No.  257,  on  verdict  for  defendant,  in  case  of  William  B. 
Crist  V.  Charles  Boust.  Before  Rice,  P.  J.,  Beavbe,  Oblady, 
Smith,  Portbb,  Mobrison  and  Hendbbson,  J  J.     Affirmed. 

Assumpsit  for  land  in  Northumberland  borough.     Before 

AUTEN,  J. 

The  court  directed  a  verdict  for  defendant. 
Verdict  and  judgment  for  defendant. 

Errors  assigned  were  (1,  2)  in  overruling  the  offers  of  evi- 
dence quoted  in  the  opinion  of  the  Superior  Court ;  and  (3) 
in  directing  a  verdict  for  defendant. 

S.  B.  Boyer^  for  appellant,  cited :  Williams  v.  Hillegas,  5 
Pa.  492 ;  Bowser  v.  Cravener,  56  Pu.  132  ;  Thompson  v.  Phila- 
delphia 4&  Reading  Coal,  etc.,  Co.,  133  Pa.  46 ;  Williams  v. 
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Beam,  196  Pa.  341 ;  Ament  v.  Wolf,  33  Pa.  331 ;  Thompson 
V.  Milf ord,  7  Watts,  442  ;  Lawrence  v.  Hunter,  9  Watts,  64 ; 
Hottenstein  v.  Lerch,  104  Pa.  454. 

W.  J.  Sanders^  with  him  G.  B.  Reimenmyderj  for  appellee, 
cited :  Murphy  v.  Loyd,  3  Wharton,  538 ;  Muhlenberg  v, 
Druckenmiller,  103  Pa.  631 ;  Peters  v.  Condron,  2  S.  &  R. 
80 ;  Kennedy  v.  Skeer,  3  Watts,  95 ;  Schrack  v.  Zubler,  34 
Pa.  38;  Olewme  v.  Messmore,  128  Pa,  470;  Hole  v.  Ritten- 
house,  37  Pa.  116 ;  Ament  v.  Wolf,  33  Pa.  331. 

Opinion  by  Beaver,  J.,  November  21, 1904 : 

It  is  too  clear  for  argument  and  too  well  settled  to  require 
the  citation  of  authority  that  in  ejectment  the  plaintiff  must 
recover  upon  the  strength  of  his  own  and  not  upon  the  weak- 
ness of  his  adversary's  title. 

It  was  admitted  in  this  case  that  title  was  out  of  the  com- 
monwealth. It  became  incumbent  upon  the  plaintiff,  there- 
fore, if  he  relied  upon  his  paper  title,  to  show  some  connection 
between  the  purchaser  from  the  commonwealth  and  those  un- 
der whom  the  plaintiff  claimed.  In  order  to  show  this,  he 
made  the  following  offer : 

*'  Counsel  for  plaintiff  offers  to  read  in  evidence  deed  from 
the  heirs  of  William  T.  Boyd,  deceased,  to  Joseph  Vankirk, 
dated  March  30,  1866,  entered  of  record  November  18,  1866, 
in  deed  book  ZZ,  page  173,  for  three  lots  in  the  borough  of 
Northumberland,  lot  No.  16  being  one  thereof,  and  part  thereof 
is  in  dispute  in  this  action.  To  be  followed  that  within  ten 
or  fifteen  days  thei'eafter,  Joseph  Vankirk  made  a  deed  for 
lot  16  alone  to  Benjamin  Heckert;  that  Benjamin  Heckert 
immediately  entered  into  possession  of  lot  16,  built  a  new 
house  on  it,  lived  on  it,  until  finally  he  became  involved  and  a 
judgment  was  obtained  against  him  with  waiver  of  inquisition 
and  condemnation  ;  that  that  judgment  was  revived  twice  or 
three  times.  Finally  a  writ  of  fieri  facias  was  issued  and  the 
sheriff  of  Northumberland  county  made  a  levy  on  this  lot 
16.  The  lot  described  in  the  sheriff's  levy  and  the  deed 
borders  on  the  river  Susquehanna,  as  well  as  the  deed  from 
Vankirk  to  Heckert.  This  lot  was  bought  by  Fred  L.  Haupt 
and  William  D.  Haupt,  executors  of  Sebastian  Haupt,  deceased, 
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at  sheriff's  sale,  and  that  they  immediately  took  possession, 
had  it  in  possession  for  a  number  of  years  by  tenants,  paid  the 
taxes  and  kept  the  property  in  repair.  Finally  they  sold  the 
lot  to  William  B.  Crist,  made  him  a  deed,  and  he  immediately 
went  in  possession  of  the  same,  and  is  now  in  possession  of 
the  whole  lot  with  the  exception  of  that  part  which  is  now  in 
dispute.  This  makes  a  continuous  possession  of  over  thirty- 
six  years,  and  all  of  the  conveyances  call  for  the  river  as  a 
boundary.  This  for  the  purpose  of  showing  that  the  title  to 
the  lot  is  in  William  B.  Crist,  the  plaintiff." 

After  objection  by  the  defendant,  the  court  said  :  "  Is  this 
offered  for  the  purpose  of  showing  paper  title  in  the  plaintiff  ?  " 
Mr.  Boyer :  **  This  is  offered  for  the  purpose  of  showing  paper 
title  to  the  plaintiff  down  to  the  present."  The  court:  '*  We 
don't  think  that  the  plaintiff  can  show  paper  title  by  the  in- 
troduction of  a  deed  dated  in  1866,  conveying,  inter  alia,  the 
land  in  question,  without  first  showing  that  the  grantors  in 
that  deed  had  title  to  the  property  or  were  in  possession  of 
the  same.  The  plaintiff  having  given  notice  that  he  proposes 
to  claim  also  by  right  of  adverse  possession,  if  he  cares  he  may 
offer  this  deed  in  evidence  and  show  he  took  possession  under 
it,  for  the  purpose  of  establishing  title  of  that  kind.  But  for 
the  purpose  of  showing  paper  title  we  reject  it.  To  which  the 
plaintiff  excepts  and  defendant  excepts  and  bill  sealed  for  both 
parties." 

The  plaintiff  made  no  further  offer  of  this  deed  for  the  pur- 
pose of  meeting  the  object  for  which  the  court  said  it  might 
be  received.  The  case  comes  to  us,  therefore,  as  a  bald  prop- 
osition to  offer  an  intermediate  deed  between  the  conveyance 
of  the  commonwealth  and  the  holder  of  the  title  at  present  as 
evidence  of  a  paper  title,  upon  the  strength  of  which  plaintiff 
seeks  to  recover  in  ejectment.  Plaintiff  might  as  well  attempt, 
upon  a  solid  foundation,  to  build  a  house  beginning  at  the  sec- 
ond story.     His  title  is  suspended  in  the  air. 

It  is  not  pretended  in  the  offer  that  the  deed  of  the  Boyd 
heirs  who  conveyed  to  Vankirk  connected  the  title  in  any  way 
with  the  grantee  of  the  commonwealth.  We  must,  therefore, 
assume  that  there  were  intermediate  conveyances  which  vested 
the  title  in  the  Boyds,  as  is  alleged  in  the  plaintiff's  brief  of 
title  filed  in  the  court  below,  in  which  case  they  should  have 
Vol.  XXVI — 35 
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been  shown.  Not  having  been  shown  or  oflEered,  the  deed,  by 
which  title  was  alleged  to  be  conveyed,  could  not  be  received 
in  evidence.  It  was  said  in  Bonafifon  v.  Petere  et  al.,  134  Pa. 
180  :  "  No  title  was  proved  either  in  the  plaintiff  or  liis  grant- 
ors. For  anything  that  appears,  the  deeds  referred  to  might 
have  been  made  by  persons  who  had  not  even  color  of  title ; 
they  might  have  been  strangers  to  it.  The  rule  in  ejectment 
that  the  plaintifiE  must  recover  upon  the  strength  of  his  own 
title  is  too  well  settled  to  require  the  citation  of  authority. 
There  was  nothing  to  show  that  the  defendants  were  unlaw- 
fully in  possession,  and  mere  intruders."  This  is  precisely 
the  situation  here.  There  is  no  allegation  that  the  defendants 
were  mere  trespassers  and  the  deed  of  the  Boyds,  for  all  that 
appears  in  this  case  or  for  all  that  was  oflFei-ed  to  be  shown, 
might  have  been  the  deed  of  those  who  had  no  color  of  title 
and  might  have  been  strangers  to  it.  The  court  below  was, 
therefore,  undoubtedly  correct  in  refusing  to  accept  the  Boyd 
deed,  as  showing  or  tending  to  show  a  good  paper  title  in  the 
plaintiff. 

The  appellant  relies  upon  some  of  the  deeds  mentioned  in 
his  offer  as  ancient  deeds  and  seems  to  be  of  the  opinion  that, 
for  that  reason,  they  are  admissible  as  evidence  of  title.  An- 
cient deeds  have  certain  advantages  which  have  been  conceded 
and  are  set  forth  in  numerous  cases. 

In  Williams  v.  Hillegas,  5  Pa.  492,  cited  by  the  appellant, 
it  was  held  that  payment  of  taxes  on  wild  land  for  more  than 
thirty  years  is  sufficient  to  entitle  the  plaintiff  in  an  action  of 
trespass  to  read  to  the  jury  an  ancient  deed  for  the  land.  It  is 
to  be  observed,  first,  that  the  payment  of  taxes  was  the  im- 
portant element  in  this  case  upon  which  the  offer  of  the  ancient 
deed  was  sustained  and,  second,  that  it  was  in  an  action  of 
trespass  in  which  color  of  title  is  under  certain  conditions 
sufficient  to  maintain  the  action.  The  case  has  no  application 
to  the  one  under  consideration. 

So  also  in  Olewine  v.  Messmore,  128  Pa.  470:  "  In  an  action 
to  try  the  title  to  land  an  ancient  deed  from  one  in  whom  no 
title  is  shown,  conveying  the  land  to  a  person  under  whom  the 
plaintiff  claims,  is  admissible  to  exhibit  color  of  title  and  claim 
in  the  grantee,  when  followed  by  proof  that  he  actually  settled 
on  the  land  and  continuously  occupied  it  for  the  statutory 
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period."  The  court  below  was  quite  willing  to  give  that  ef- 
fect to  the  deed  offered,  saying  that,  if  it  was  offered  for  the 
puipose  of  showing  color  of  title,  to  be  followed  by  proof  of 
actual  possession,  it  would  be  admitted,  but  the  plaintiff  made 
no  such  offer. 

In  Dorflf  V.  Schmuuk,  197  Pa.  298,  it  was  held  that :  "  In  a 
proceeding  to  determine  the  marketable  title  to  real  estate,  the. 
plaintiff's  contention  that  he  has  a  good  marketable  title  is 
sustained,  where  the  record  shows  a  paper  title  excepting  one 
deed,  oral  evidence  of  the  lost  deed,  a  recital  of  the  lost  deed 
in  the  deed  forming  the  next  link  in  the  chain  of  title,  the  i-e- 
citing  deed  being  duly  acknowledged  and  recorded,  the  pay- 
ment of  taxes  for  a  period  of  over  thirty  years,  the  payment  of 
municipal  liens  and  other  acts  of  ownership,  and  the  negative 
evidence  that  no  adverse  claim  had  been  known  or  asserted." 
This  last  decision  is  at  least  an  indii-ect  allusion  to  the  effect 
of  a  recital  in  an  ancient  deed  which  is  sometimes  permitted 
to  take  the  place  of  the  deed  thei-ein  recited,  upon  the  ground 
that  the  law,  after  the  lapse  of  many  years,  will  presume  that  a 
deed  so  recited  was  actually  made. 

See  also  Bright  v.  Allan,  203  Pa.  886  :  "  While  the  fact  of 
the  former  existence  of  a  written  instrument  must  be  clearly 
proved,  direct  evidence  is  not  required  in  all  cases,  but  the 
proof  may  be  made  by  showing  facts  and  circumstances  from 
which  the  existence  of  the  instrument  may  be  inferred.'* 

But  none  of  these  cases  and  none  to  which  we  have  been  re- 
ferred or  of  which  we  have  any  knowledge,  goes  to  the  extent 
of  permitting,  in  an  action  of  ejectment,  a  deed  to  be  given  in 
evidence  which  begins  nowhere  ;  that  is,  there  must  be  in  some 
way,  by  direct  connection  or  by  recitals  whicli  are  equivalent 
thereto,  connection  with  title  from  the  commonwealth,  if  the 
claim  is  based  upon  a  paper  title. 

With  this  deed  out  of  the  case,  what  have  we?  A  lot. 
No.  16,  in  the  borough  of  Northumberland,  fronting  on  North 
Way  and  extending  from  the  comer  of  North  Way  and  King 
street  to  the  Pennsylvania  canal.  This  canal,  as  is  admitted 
by  the  appellant,  was  constructed  in  1829  and  the  space  occu- 
pied by  it  and  the  tow  path  is  shown  by  the  evidence  to  be 
forty-three  feet.  The  lot  of  ground  in  controversy  lies  be- 
tween the  canal  and  the  north  bi-anch  of  the  river  Susque- 
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hanna.  Neither  the  praecipe  nor  the  writ  is  contained  in  the 
plaintiff's  paper-book  but,  judging  from  the  draft  furnished  us 
by  the  plaintiff,  the  lot  in  controversy  would  seem  to  be  about 
sixty  feet  square,  lying  between  the  Pennsylvania  canal  and 
the  river.  The  plaintiff's  offer  of  the  Boyd  deed  declares  that 
the  plaintiff,  in  pursuance  of  the  Haupt  deed,  "  immediately 
went  into  possession  of  the  same  and  is  now  in  possession  of  the 
whole  lot,  with  the  exception  of  that  part  which  is  now  in  dis- 
pute." This  is,  of  course,  a  distinct  admission  that  the  plain- 
tiff has  never  been  in  possession  of  the  lot  in  dispute  lying 
between  the  canal  and  the  river. 

In  the  testimony  of  the  plaintiff,  which  for  some  unexplained 
reason  is  not  printed  by  the  appellant  but  is  contained  in  the 
paper-book  of  the  appellee,  he  says,  on  cross-examination,  in 
answer  to  the  question,  "  Q.  You  never  occupied  this  piece  of 
ground  below  the  canal?  A.  Never  gave  us  a  chance  to, 
tried  it  but  was  driven  off."  So  also  the  plaintiff's  witness, 
Morgan,  by  whom  the  plaintiff  endeavored  to  prove  possession 
under  the  Boyds  said :  "  Q.  Your  father  lived  on  the  piece 
above  the  canal?  A.  He  occupied  that  house  and  it  was 
fenced  in  to  the  canal.  Q.  That  place  below  the  canal  which 
is  in  dispute  was  not  fenced  at  that  time  ?  A.  No,  sir,  not  in 
my  time.  Q.  Your  father  did  not  have  possession  of 
that?  A.  No,  sir.  Q.  Neither  did  he  farm  it?  A.  No,  sir. 
Q.  Hadn't  it  fenced  ?  A.  No,  sir.  Q.  Nor  didn't  claim  pos- 
session of  it?  A.  No  sir.  Q.  That  piece  is  the  piece  in  dis* 
pute?  A.  Yes,  sir,  right  opposite  the  lot  where  we  lived, 
below  the  canal.  Q.  You  had  no  possession  of  that  below  the 
canal?    A.  No,  sir." 

Upon  what  possible  ground,  therefore,  the  plaintiff  can  claim 
by  adverse  possession  we  cannot  undei-stand.  If  he  claims 
that  by  reason  of  his  possession  of  the  lot  extending  from 
North  Way  to  the  canal,  he  is  met,  first,  by  the  canal  itself 
which  separates  that  lot  from  the  lot  in  dispute.  He  cannot 
skip  the  canal  and  claim  constructive  possession  of  that  which, 
by  his  own  testimony  and  that  of  his  witnesses,  he  has  never 
had  in  possessio  pedis.  Even  if  the  deed  under  which  he 
claims,  describing  the  lot  as  running  from  North  Way  to  the 
river  was  in  evidence,  he  would  be  met  by  the  intervening 
space  occupied  by  the  canal.    Constructive  possession,  as  we 
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undei'stand  it,  can  only  apply  to  land  immediately  adjacent  to 
a  part  of  that  which  is  in  absolute  and  uncontrolled  possession. 
"  If  a  plaintiff  in  ejectment  claims  title  by  adverse  possession 
for  twenty-one  years,  he  must  prove  every  element  necessary 
to  constitute  a  title  under  the  statute  of  limitations,  otherwise 
it  is  the  duty  of  the  court  to  instruct  the  jury  that  there  is  not 
sufficient  evidence  to  entitle  him  to  recover:"  P.  &  L.  Dig.  of 
Dec.  7,467.  There  was  no  offer  to  do  this  and  indeed  the 
plaintiff's  own  testimony  negatived  it. 

The  plaintiff  having  failed  to  show  title,  either  by  deed  or 
adverse  possession,  his  case  wholly  failed  and  the  defendant 
was  legally  entitled,  as  he  claimed,  to  a  verdict:  Hyatt  v. 
Johnston,  91  Pa.  196 ;  Sallade  v.  Schuylkill  Co.,  19  Pa.  Superior 
Ct.  191. 

The  paper-book  of  the  appellant  is  fatally  defective  but,  as 
there  was  no  motion  to  suppress  it  and  the  missing  testimony 
is  supplied  by  the  appellee,  we  have  preferred  to  consider  the 
case  upon  its  merits. 

There  is  nothing  in  the  case  requiring  further  comment. 

The  assigfnments  of  error  are  all  overruled. 

Judgment  affirmed. 


Commonwealth  v.  Mills,  Appellant. 

Hxiaband  and  wife — Desertion — Appeals — Certiorari — Ad  of  April  13, 
1867,  P,  L.  7S—Act  of  May  9,  1889,  P.  L.  158. 

No  appeal  lies  from  the  final  order  of  the  court  of  quarter  sessions  made 
on  the  hearing  of  a  desertion  case  under  the  Act  of  April  13,  1867,  P.  L.  78, 
for  the  purpose  of  allowing  the  appellate  court  to  re\new  the  exercise  of  the 
discretion  of  the  court  of  quarter  sessions.  An  appeal  from  such  an  order 
under  the  Act  of  May  9,  1889,  P.  L.  158,  is  still  only  a  common-law  cer- 
tiorari, and  on  it  the  appellate  court  can  pass  upon  nothing  but  the  regu- 
larity of  the  proceedings  below. 

Husband  and  wife — Desertion — Jurisdiction — Statutes — Repeal — Acts  of 
Apnl  13,  1867,  P.  L.  78,  and  AfarcA  13,  1903,  P.  L.  26. 

The  Act  of  March  13,  1903,  P.  L.  26,  which  makes  it  a  misdemeanor  for 
a  husband  or  father  to  desert  or  neglect  to  support  his  wife  and  children, 
and  imposes  a  penalty  of  a  fine  or  imprisonment  or  both,  for  the  offense, 
does  not  supersede  the  proceeding  under  the  Act  of  April  13,  1867,  P.  L.  78, 
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to  compel  a  delinquent  husband  or  father  to  contribute  to  the  support  of 
his  wife  and  children. 

Argued  Oct.  4, 1904.  Appeal,  No.  138,  April  T.,  1905.  hy 
defendant,  from  order  of  Q.  S.  Allegheny  Co.,  June  T.,  1904, 
No.  643,  for  support,  in  case  of  Commonwealth  v.  E.  L.  Mills. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter  and 
Morrison,  J  J.    AflSrmed. 

Proceedings  under  the  Act  of  April  13,  1867,  P.  L.  78,  for 
support. 

At  the  hearing  the  defendant  denied  the  mamage,  but  the 
court  on  evidence  of  cohabitation  and  reputation  found  that  a 
marriage  existed,  and  made  an  order  on  the  defendant  to  pay 
his  wife,  Alma  Mills,  the  sum  of  r|(30.00  per  month. 

ErroTB  assigned  were  (1-6)  various  rulings  on  testimony ; 
(12)  the  order  of  the  court  and  (13)  in  entertaining  jurisdic- 
tion of  the  proceeding. 

iJ.  B.  Petty,  with  him  Thomson  ^  Thomson,  for  appellant. — 
It  is  beyond  all  question  that  the  court  is  authorized  to  exam- 
ine and  review  the  proceedings  of  the  court  of  quarter  sessions 
in  any  matter  specially  committed  to  it  by  statute  so  far  as  to 
inquire  and  determine  the  extent  and  limits  of  its  power  and 
the  regularity  of  its  exercise :  Commissioners  Appeal,  57  Pa. 
452;  Pollard's  Petition,  127  Pa.  507;  Kelminski's  Licenso, 
164  Pa.  231 ;  Gemas's  App.,  169  Pa.  43 ;  Dobemeck's  App.,  1 
Pa.  Superior  Ct.  99 ;  Donoghue's  App.,  5  Pa.  Superior  Ct.  1 ; 
Com.  V.  Haylow,  17  Pa.  Superior  Ct.  541 ;  Com.  v.  White,  22 
Pa.  Superior  Ct.  67. 

A  prosecution  for  desertion  is  a  criminal  charge :  Best  on 
Evidence,  Sec.  440;  Com.  v.  Keeper  of  Jail,  4  S.  &  R.  505. 

A  defendant  in  a  proceeding  for  desertion  cannot  be  com- 
pelled to  testify,  as  such  a  proceeding  is  of  a  quasi  criminal 
nature,  although  the  offense  is  not  indictable :  Com.  v.  Reed, 
5  Pa.  Dist.  Rep.  57 ;  Com.  v.  Richards,  131  Pa.  209. 

The  act  of  1903  provides  a  full  and  complete  remedy  in 
cases  of  desertion,  and  gives  the  defendant  the  right  of  trial 
by  jury.  We  contend  that  this  remedy  is  exclusive,  and  that 
the  act  repeals  the  act  of  1867:  Nusser  v.  Com.,  25  Pa.  126; 
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Keller  v.  Com.,  71  Pa.  413  ;  Fort  Pitt  Bldg.  &  Loan  Assn.  v. 
Model  Plan  Bldg.  &  Loan  Assn.,  159  Pa.  308 ;  Bennett  v. 
Norton,  171  Pa.  221 ;  Newbold  v.  Pennoek,  154  Pa.  691. 

W.  M.  Price^  for  appellee,  cited:  Haylow's  Case,  17  Pa. 
Superior  Ct.  541. 

Pbb  Cijeiam,  December  12, 1904 : 

This  is  an  appeal  from  the  final  order  of  the  court  of  quar- 
ter sessions,  in  a  proceeding  instituted  under  the  Act  of 
April  13,  1867,  P.  L.  78.  The  principal  question  in  dispute 
was  as  to  the  marriag6  of  the  defendant  to  the  prosecutrix. 
The  court  filed  an  opinion  which,  after  reviewing  the  facts  of 
the  case,  concluded  as  follows :  "  These  circumstances  seem  to 
us  not  only  to  overcome  any  facts  which  tend  to  rebut  a  pre- 
sumption of  marriage,  but,  in  connection  with  the  testimony  of 
prosecutrix,  clearly  show  a  valid  marriage  contract." 

In  the  very  recent  case  of  Commonwealth  v.  Smith,  200  Pa. 
363,  the  Supreme  Court  defined  the  limits  of  the  jurisdiction 
of  the  appellate  courts  in  desertion  proceedings  in  terms  which 
leave  no  room  for  doubt  Mr.  Justice  Brown  who  delivered 
the  opinion  of  the  court  said  :  "  No  appeal  lies  from  the  final 
order  of  the  court  of  quarter  sessions  made  on  the  hearing  of 
a  desertion  case  under  this  act,  for  the  purpose  of  allowing  us 
to  review  the  exercise  of  the  discretion  of  the  court  below  in 
making  it.  An  appeal  from  such  an  order  under  the  Act  of 
May  9,  1889,  P.  L.  168,  is  still  only  a  common-law  certiorari, 
and  on  it  we  can  pass  upon  nothing  but  the  regularity  of  the 
proceedings  below.  If  the  record  shows  that  the  husband  was 
charged  with  desertion  upon  the  oath  of  his  wife,  a  hearing, 
conviction  and  appropriate  sentence,  there  is  nothing  for  us  to 
do  but  affirm  the  judgment.  This  has  been  so  distinctly  an- 
nounced in  Commonwealth  v.  James,  142  Pa.  32,  and  other 
cases,  that  it  ought  to  be  understood."  Our  own  ruling  in  the 
same  case,  Com.  v.  Smith,  13  Pa.  Superior  Ct.  358,  was  to  the 
same  effect,  and  was  in  accordance  with  previous  decisions 
cited  in  the  opinion  of  Judge  Beaver.  See  also  Common- 
wealth V.  Rogers,  15  Pa.  Superior  Ct.  461.  The  question  was 
not  raised — at  least  so  far  as  the  record  shows — in  Common- 
wealth V.  White,  22  Pa.  Superior  Ct.  67 ;  therefore,  that  case 
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is  not  to  be  regarded  as  authority  for  a  different  rule.  Nor  is 
such  a  case  reviewable  on  the  merits,  as  disclosed  by  the  facts 
recited  in  the  opinion  filed  by  the  court  at  the  same  time  the 
decree  was  entered  :  Commonwealth  v.  James,  supra.  In  Com- 
monwealth V.  Richards,  131  Pa.  209,  where  the  merits  were 
considered,  Mr.  Justice  Clark  was  careful  to  state  that  no 
question  was  raised  as  to  the  power  of  the  appellate  court  to 
go  into  them ;  and  in  commenting  on  that  case  in  Common- 
wealth V.  Smith,  Mr.  Justice  Brown  said:  "It  is  doubtful 
whether,  even  if  no  question  was  raised  as  to  the  disposition 
of  that  case  on  its  merits,  it  should  have  been  so  disposed  of  on 
certiorari ;  for,  in  In  re  Carlson's  License,  127  Pa.  330,  which 
was  a  certiorari  to  the  order  of  the  court  of  quarter  sessions 
revoking  a  license  to  sell  liquors,  under  section  7  of  the  Act 
of  May  13, 1887,  P.  L.  108,  decided  but  a  few  months  before, 
it  was  held  that  neither  the  testimony  nor  the  opinion  of  the 
court  below  form  any  part  of  the  record  which  might  be  con- 
sidered, and  that  the  agreement  of  counsel,  that  the  testimony 
might  be  omitted  from  the  paper-book,  and  the  finding  of  facts 
as  contained  in  the  opinion  of  the  court  below  should  be  con- 
sidered in  lieu  of  it,  was  nugatory.  But  the  question  is  here 
raised,  and  we  can  review  this  record  no  further  than  to  ascer- 
tain whether  the  court  below  had  jurisdiction  and  the  proceed- 
ings were  regular."  This  would  seem  to  be  conclusive  of  the 
question. 

The  proceedings  being  regular  and  no  abuse  of  discretion 
being  shown,  the  only  remaining  question  is  as  to  the  jurisdic- 
tion of  the  quarter  sessions  to  proceed  in  this  manner.  It  is 
contended  that  the  remedy  provided  by  the  Act  of  Marcli  13, 
1903,  P.  L.  26,  is  exclusive  and  the  act  of  1867  was  thereby 
repealed.  We  think  this  position  is  not  tenable.  The  act  of 
1903  makes  it  a  misdemeanor  for  a  husband  or  father  to 
desert  or  neglect  to  support  his  wife  or  children,  and  declares 
that  upon  conviction  he  shall  be  sentenced  to  pay  a  fine  and 
be  impiisoned  "  or  either  or  both  at  the  discretion  of  the  court.'' 
This  contemplates  a  prosecution  by  indictment  and  trial  by 
jury,  and  the  primary  object  is  the  punishment  of  the  accused. 
But  it  does  not  follow  that  it  supersedes  the  proceeding  under 
the  act  of  1867  to  compel  a  delinquent  husband  or  father  to 
contribute  to  the  support  of  his  wife  or  children.     In  the  first 
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place,  the  act  contains  no  repealing  clause.  In  the  second 
place,  the  proviso  to  the  second  section  declares  that  no  such 
conviction,  payment  of  fine  or  undergoing  imprisonment  shall 
in  any  way  affect  the  obligation  of  any  order  for  support "  there- 
tofore made  against  the  defendant  in  the  court  of  quarter 
sessions  in  the  manner  now  provided  by  law."  The  term 
"  theretofore  "  manifestly  relates  to  the  time  of  the  conviction, 
not  to  the  date  of  the  passage  of  the  act.  This  clause,  together 
with  the  remaining  clauses  of  the  same  proviso,  clearly  and 
affirmatively  show  an  intention  upon  the  pai't  of  the  legislature 
not  to  abrogate  the  provisions  of  the  act  of  1867. 

The  order  is  affirmed  and  the  record  remitted  to  the  court 
below  to  the  end  that  it  may  be  fully  carried  into  effect. 


Baker,  Appellant,  v.  Baker. 

Divorce — Collateral  attack  on  decree — Costs, 

A  decree  in  divorce  having  every  appearance  of  a  final  judgment  of  the 
court,  cannot  be  attacked  in  a  collateral  proceeding,  because  the  decree 
had  been  entered  before  the  costs  had  been  paid  in  violation  of  a  rule  of 
court  providing  that  the  decree  should  remain  in  the  hands  of  the  clerk 
until  the  costs  were  paid. 

Argued  Nov.  22,  1904.  Appeal,  No.  70,  Oct.  T.,  1904,  by 
plaintiff,  from  decree  of  C.  P.  Chester  Co.,  Jan.  T.,  1903,  No.  2, 
refusing  divorce  in  case  of  Malinda  B.  Baker  v.  George  M. 
Baker.  Before  Rice,  P.  J.,  Beaveb,  Oblady,  Poeteb,  Mor- 
BisoN  and  Hendebson,  JJ.     Affirmed. 

Petition  for  divorce. 

The  master,  John  Haviland,  Jr.,  Esq.,  found  that  the  respond- 
ent at  the  time  of  his  marriage  with  libellant  had  a  wife  living 
from  whom  he  had  not  been  legally  divorced.  It  appeai-ed 
that  in  divorce  proceedings  in  Columbia  county  between  re- 
spondent and  his  former  wife,  a  decree  had  been  signed  but 
had  been  filed  of  record  before  the  costs  were  paid. 

The  rules  of  court  in  that  county  provided  that  the  costs 
should  be  paid  before  the  decree  should  be  entered. 

The  master  recommended  a  decree  in  favor  of  the  divorce. 
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Exceptions  to  the  report  were  sustained  by  Butleb,  J.,  who 
filed  the  following  opinion : 

We  must  sustain  the  exceptions  filed  in  behalf  of  the  re- 
spondent to  the  master's  report.  We  are  of  opinion  that  the 
record  of  the  divorce  proceedings,  No.  32,  February  term,  1885, 
in  the  common  pleas  of  Columbia  county,  Pennsylvania,  be- 
tween the  libellant  there,  Margaret  A.  Baker,  and  the  respond- 
ent, George  M.  Baker,  exhibit  a  final,  absolute  decree  of  divorce 
between  the  parties,  and  that  consequently  George  M.  Baker 
at  the  date  of  his  marriage  with  the  libellant  here,  Malinda  B. 
Baker,  was  not  already  married. 

In  the  Columbia  county  proceedings  the  court  had  jurisdic- 
tion of  the  parties,  and  following  a  regularly  conducted  pro- 
ceeding, signed  a  decree  of  absolute  divorce,  which  decree  was 
spread  upon  its  records  with  every  appearance  of  regularity  and 
finality.  Certainly  until  impeached  and  successfully  attacked 
in  that  court,  it  must  be  respected  as  for  what  it  appears  to  be. 
Grant  that  when  the  judge  signed  the  decree  the  costs  were  not 
paid,  that  under  their  practice  and  rules  the  signed  decree  was 
intended  to  remain  in  the  hands  of  the  court's  oflBcer,  in  abey- 
ance, until  the  costs  should  be  paid,  how  can  we  permit  a  col- 
lateral attack  upon  this  decree  which  was  subsequently  entered 
with  every  appearance  of  a  final  judgment  of  the  court  ?  If 
the  costs  were  unpaid  when  the  decree  was  signed,  and  re- 
mained unpaid,  we  may  surmise  that  the  officer  erred  in  enter- 
ing the  decree,  or  that  the  rule  of  court  was  waived ;  these 
things,  or  anything  else  we  may  surmise,  but  we  may  not  ques- 
tion the  finality  of  the  decree,  so  long  as  it  remains  upon  the 
records  of  the  court  of  Columbia  county  unimpeached  by  di- 
rect attack,  and  presenting  every  appearance  of  a  final  judg- 
ment of  that  court. 

The  respondent  may  be  in  fault  as  to  the  payment  of  costs 
in  the  Columbia  county  proceeding,  but  in  view  of  the  state 
of  the  record  there  we  think,  and  as  matter  of  public  policy 
and  decency  we  are  glad  it  so  appears,  he  must  be  viewed  as 
having  been  duly  divorced  from  his  former  wife,  Margaret  A. 
Baker,  and  as  not  having  contracted  a  bigamous  marriage  with 
his  present  wife. 

The  exceptions  are  sustained  and  a  decree  of  divorce  is  de- 
nied. 
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Urror  assigned  was  the  decree  of  the  court. 

J.  Frank  Hause^  with  him  Oearge  Harris  Rupert^  for  appel- 
lant. 

Thomas  W.  Price^  for  appellee,  filed  no  printed  brief. 

Per  Curiam,  December  21, 1904 : 

We  fully  concur  in  the  conclusions  reached  by  the  learned 
judge  of  the  common  pleas  and  in  the  reasons  given  therefor 
by  him. 

The  decree  is  afSrmed  upon  his  opinion. 


Children's  Aid  Society  v.  Benford,  Appellant. 

Married  women — Debts — Evidence — Burden  of  proof — Necessaries, 
In  an  action  upon  the  promissory  note  of  a  married  woman  dated  June  1, 
1893,  it  is  not  incumbent  upon  the  plaintiff  to  show  that  the  money  was 
devoted  to  a  purpose  for  which  a  married  woman  could  contract  under  the 
act  of  1887,  even  as  that  act  was  construed  in  Real  Estate  Investment  Co. 
V.  Roop,  132  Pa.  496.  On  the  contrary  the  burden  is  on  the  defendant  to 
prove  that  the  contract  was  one  of  the  kinds  prohibited  by  the  act  of  1887. 
Proof  that  the  proceeds  of  the  note  were  used  for  the  purpose  of  sending  a 
sick  son  to  a  warmer  climate  does  not  rebut  the  presumption  in  favor  of  the 
validity  of  the  note.  Such  an  application  might  be  considered,  under  some 
circumstances,  as  a  necessary. 

Argued  May  4,  1904.  Appeal,  No.  69,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Somerset  Co.,  Sept.  T.,  1901, 
No.  17,  on  verdict  for  plaintiff  in  case  of  Children's  Aid  Society 
of  Cambria  v.  John  H.  Benford,  Executor  of  Belle  Benford, 
Deceased.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  JJ.    Affirmed. 

Assumpsit  on  a  promissory  note.     Before  Kooser,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
The  defendant  presented  the  following  points  : 
1.  Under  the  law  at  the  date  of  the  giving  of  the  note  in 
suit,  a  married  woman  could  only  be  held  liable  on  her  note 
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given  for  one  of  these  purposes,  viz :  (a),  for  necessaries  ;  (J), 
for  the  improvement  of  her  property,  and  (c),  for  her  use  in 
trade  or  business ;  and  as  the  evidence  on  part  of  the  plaintiff 
shows  that  the  money  was  borrowed  for  use  of  a  sick  son  of  the 
defendant — and  as  there  is  no  evidence  that  the  money  was 
borrowed  for  any  of  the  purposes  for  which  a  married  woman 
could  be  held  liable  under  the  law  as  it  existed  at  that  time, 
there  can  be  no  recovery  and  the  verdict  must  be  for  the  de- 
fendant.    An9wer:  Refused.  [1] 

2.  Under  the  pleadings  and  all  the  evidence  in  the  case  the 
evidence  must  be  for  the  defendant.     Answer :  Refused.  [2] 

Verdict  for  plaintiff  for  ♦362.87,  subject  to  question  of  law 
reserved.  The  court  entered  judgment  for  plaintiff  on  the 
verdict. 

Errors  asaiffned  were  (1,  2)  above  instructions,  quoting 
them,  and  (3)  in  not  entering  judgment  for  defendant  non 
obstante  veredicto. 

W.  H.  Buppely  with  him  A.  H.  Coffroth  and  J.  R.  Scott^  for 
appellant. 

W.  D.  Lloyd  and  William  Williams,  with  them  Valentine  Hay 
and  A.  L.  G.  Hay,  for  appellee. 

Opinion  by  Rice,  P.  J.,  December  12, 1904 : 
In  June,  1893,  Belle  Benford,  a  married  woman,  borrowed  of 
the  plaintiff  society  $250,  and  gave  therefor  her  promissory 
note  payable  one  year  after  date.  She  never  denied  the  valid- 
ity of  the  note ;  on  the  contrary,  she  subsequently  admitted 
her  indebtedness,  and  made  two  payments,  one  in  1894  and 
the  other  in  1896.  After  her  death,  suit  was  brought  on  the 
note  against  her  husband,  the  executor  of  her  estate.  This  is 
an  appeal  from  the  judgment  upon  verdict  in  the  plaintiff's 
favor.  The  complaint  is  that  the  court  erred  in  refusing  the 
defendant's  request  for  binding  instructions,  and  in  not  enter- 
ing judgment  in  his  favor  upon  the  point  of  law  reserved  non 
obstante  veredicto. 

In  Real  Estate  Investment  Co.  v.  Roop,  132  Pa.  496,  Chief 
Justice  Paxson  held  that,  subject  to  the  restrictions  specified 
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in  the  provisos  to  sections  one  and  two,  the  tliird  section  of 
the  act  of  1887,  conferred  upon  a  married  woman  the  power  to 
make  contracts  only :  "  (a)  Where  she  engages  in  trade  or 
business ;  (()  in  the  management  of  her  separate  estate ;  (/) 
for  necessaries."  The  defendant's  counsel  asked  the  coui*t  to 
apply  this  rule  and  to  charge  that  there  could  be  no  recovery 
because  there  was  no  evidence  that  the  money  was  borrowed 
for  either  of  these  purposes.  There  are  two  answers  to  this 
proposition.  One  is  that  in  later  cases  the  Supreme  Court  took 
a  more  liberal  view  of  the  power  of  a  married  woman  under  the 
act  of  1887,  to  bind  heraelf  by  contract,  which  was  thus  ex- 
pressed by  the  late  Chief  Justice  Sterrett,  in  Adams  v. 
Grey,  154  Pa.  258 :  '*  With  the  exception  of  such  disabilities 
as  are  particularly  specified  in  or  contemplated  by  the  provi- 
sions of  the  act,  they  (married  women)  are  emancipated  from 
their  common-law  disabilities,  and  authorized  to  incur  contract 
liabilities,  etc.,  as  if  they  were  femes  sole."  This  construction 
of  the  act  was  recognized  in  many  later  cases,  amongst  which 
may  be  mentioned  Evans  v.  Evans,  155  Pa.  572 ;  Campe  v. 
Home,  158  Pa.  508;  Gockley  v.  Miller,  162  Pa.  271 ;  Mitchell 
V.  Richmond,  164  Pa.  566.  But,  in  the  second  place,  whether 
or  not  these  decisions  are  in  entire  harmony  with  the  general 
doctrine  of  the  Roop  case  as  to  the  power  of  a  married  woman 
to  contract,  this  is  clear,  that  they,  and  other  cases,  have  estab- 
lished a  rule  as  to  the  burden  of  proof  which,  being  applied 
here,  is  fatal  to  the  defense.  The  rule  was  thus  stated  in 
Patrick  &  Co.  v.  Smith,  165  Pa.  526  :  "  Formerly  her  capacity 
to  contract  was  exceptional,  and  her  disability  general;  now 
the  disability  is  exceptional  and  her  capacity  general ;  the  bur- 
den is  on  her,  when  she  seeks  to  avoid  her  contract,  to  bring  it 
within  one  of  the  few  exceptions."  Language  to  the  same  ef- 
fect was  used  in  Koecliling  v.  Henkel,  144  Pa.  215 ;  Abell  v. 
Chaffee,  154  Pa.  254;  Mitchell  v.  Richmond,  164  Pa.  566; 
Stephan  v.  Hudock,  4  Pa.  Superior  Ct.  474,  where  many  other 
cases  are  reviewed ;  McNeal  v.  McNeal,  161  Pa.  109.  "To  hold, 
as  is  claimed,  that  one  who  lends  a  married  woman  money,  by 
discounting  her  note  or  otiierwise,  must  see  that  she  actually 
applies  it  to  use  in  her  business,  would  be  going  back  to  that 
state  of  limited  rights  of  property  and  contract  which  it  was 
the  object  of  the  Married  Pei'sons  Property  Act  of  1887,  P.  L. 
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332,  to  put  an  end  to.  The  auditor  reports  that  her  notes  were 
discounted  by  the  bank  and  she  received  the  money^  but  tliat 
*  there  is  no  evidence  which  proves  directly  what  she  did  with 
the  proceeds.'  It  is  not  necessary  that  there  should  be.  One 
who  presents  a  money  obligation  of  a  married  woman,  since  the 
act  of  1887,  has  made  out  a  prima  facie  case,  which  can  only  be 
defeated  by  showing  that  the  contract  is  one  of  the  kinds  pro- 
hibited by  that  act.  The  presumption,  even  in  case  of  a  judg- 
ment, is  that  it  is  regular  and  valid.''  Spotts's  Estate,  156 
Pa.  281. 

It  is  argued  that  as  it  was  shown  upon  the  cross-examina- 
tion of  the  plaintiff 's  witness  that  Mrs.  Benford  declared,  when 
she  borrowed  the  money,  that  it  was  for  the  purpose  of  send- 
ing a  sick  son  to  Florida,  the  presumption  in  favor  of  the  va- 
lidity of  the  obligation  was  rebutted.  We  cannot  assent  to 
this  proposition,  even  though  it  be  assumed  from  this  declara- 
tion of  the  borrower  that  she  both  borrowed  and  used  the 
money  for  the  purpose  stated.  She  had  a  right  to  contract  for 
necessaries,  amongst  which,  under  some  circumstances,  would 
be  included  the  healing  of  a  sick  child.  Therefore,  the  fact 
assumed,  instead  of  showing  that  the  money  was  not  borrowed 
for  necessaries,  tends  to  show  that  it  was.  It  may  not  be  suffi- 
cient, standing  alone,  to  compel  that  conclusion,  but  it  is  not 
inconsistent  with  it ;  and,  as  we  have  already  demonstrated  by 
the  authorities,  the  burden  of  proving  that  the  contract  is  one 
of  the  kinds  prohibited  by  the  act  of  1887,  rested  on  the  de- 
fendant. It  was  not  incumbent  on  the  plaintiff  to  show  that 
the  money  was  devoted  to  a  purpose  for  which  a  married 
woman  could  contract  under  the  act  of  1887,  even  as  that  act 
was  construed  in  the  Roop  case. 

Judgment  affirmed. 
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Rheinstrom,  Appellant,  v.  Wolf. 

Liqtwr  laws — Adulteration — Sale  of  liquor — Ad  of  March  29,  1860,  P.  L, 
^^^^ Affidavit  of  defense. 

In  an  action  to  recover  the  price  of  liquor  sold  and  delivered  an  affidavit 
of  defense  is  sufficient  which  avers  that  the  liquors  were  impure,  vitiated 
and  adulterated,  that  the  defendant  was  a  licensed  wholesale  dealer,  that 
he  distributed  the  liquors  to  his  customers,  when  it  was  discovered  that  the 
liquors  were  impure,  vitiated  and  adulterated,  and  in  consequence  the  de- 
fendant lost  customers  and  suflFered  damages. 

Submitted  Oct.  21,  1904.  Appeal,  No.  166,  Oct.  T.,  1904, 
by  plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1904,  No.  3,946,  discharging  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Abraham  Rheinstrom 
and  Isaac  Rheinstrom,  trading  as  Rheinstrom  Brothers  v.  Mar- 
tin L.  Wolf.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
PoBTBB,  Morrison  and  Henderson,  J  J.    Affirmed. 

Assumpsit  for  liquors  sold  and  delivered. 
The  material  averments  of  the  affidavit  of  defense  are  quoted 
in  the  opinion  of  the  Superior  Court. 

Error  asHgned  was  the  order  of  the  court  discharging  the 
rule. 

Alfred  Tennyson  Steinmetz^  with  him  George  Wentworth  Carr^ 
for  appellant. 

David  PhillipSy  of  Monaghan  ^  PhiUips,  for  appellee. 

Opinion  by  Porter,  J.,  December  12, 1904 : 
This  is  an  action  to  recover  the  price  of  liquors  sold  and  de- 
livered. The  material  parts  of  the  affidavit  of  defense  which 
the  court  below  held  to  be  sufficient  are  as  follows :  "  The  de- 
fendant is  a  licensed  wholesale  liquor  dealer,  and  in  pursuance 
of  his  business  he  did  buy  the  goods  mentioned  in  the  plain- 
tiff's statement  of  claim  for  the  prices  mentioned,  and  did  re- 
ceive said  goods,  and  the  said  defendant  distributed  the  goods 
80  delivered  by  the  plaintiff  to  the  defendant  to  his  customers, 
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when  it  was  discovered  that  the  said  liquora  delivered  by  the 
plaintiff  to  the  defendant  were  impure,  vitiated  and  adulter- 
ated, and  that  seveml  of  the  defendant's  customers  had  been 
arrested  for  having  in  their  possession  the  said  goods  which 
were  delivered  by  the  plaintiff  to  the  defendant,  and  which 
were  impure,  vitiated  and  adulterated,  and  that  defendant's 
customers  were  fined  for  having  said  impure,  vitiated  and 
adulterated  goods  in  their  possession,  which  goods  were  the 
property  of  the  said  plaintiff.  And  in  consequence  of  the  said 
plaintiff  delivering  to  said  defendant  the  said  impure,  vitiated 
and  adulterated  goods  defendant  has  lost  customers,  and  by 
reason  of  the  said  conduct  of  the  plaintiff  the  defendant  has 
suffered  damages  to  the  extent  of  five  thousand  dollars." 

We  have  here  an  averment  not  only  that  the  liquors  were 
impure,  vitiated  and  adulterated,  in  the  language  of  the  Act 
of  March  29, 1860,  P.  L.  346,  but  that  because  of  that  impurity, 
vitiation  and  adulteration  of  these  very  liquors,  the  dealers  to 
whom  the  defendant  had  sold  them  were  arrested  and  fined 
for  having  them  in  their  possession,  and  that  as  a  consequence 
the  defendant  had  lost  customers  in  his  business.  The  fact 
that  the  defendant  had  sold  the  liquors  before  discovering  that 
they  were  impure,  vitiated  and  adulterated  was  a  sufficient  ex- 
planation of  the  failure  of  the  defendant  to  tender  a  return  of 
the  goods.  The  allegation  that  the  customei-s  to  whom  the  de- 
fendant had  delivered  the  goods  had  been  arrested  and  fined 
for  having  such  goods  in  their  possession  is  immaterial,  for  the 
record  of  the  conviction  of  such  customers,  in  proceedings  to 
which  these  plaintiffs  were  not  parties,  would  not  be  compe- 
tent evidence  in  this  case.  We  have  held  in  the  case  of  Spell- 
man  V.  Kelly,  in  which  an  opinion  has  this  day  been  filed,  that 
a  mere  averment  in  an  affidavit  of  defense  that  liquors  were 
impure,  vitiated  and  adulterated,  without  averring  that  such 
impurity,  vitiation  or  adulteration  impaired  the  quality  or  value 
of  the  goods,  or  stating  facts  which  would  necessarily  imply 
such  impairment,  is  not  sufficient  to  prevent  judgment  in  an 
action  for  the  price  of  liquors  sold  and  delivered. 

The  affidavit  in  the  present  case  does  not  stop  with  the  alle- 
gation that  the  liquors  were  impure,  vitiated  and  adulterated ; 
it  avers  that  the  defendant  was  a  licensed  wholesale  dealer  and 
bought  the  goods  for  the  purposes  of  his  business,  that  he  dis- 
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tributed  them  to  his  customers,  when  it  was  discovered  that 
the  liquors  were  impure,  vitiated  and  adulterated,  and  in  con- 
sequence of  the  plaintiff  delivering  to  the  said  defendant  the 
said  impure,  vitiated  and  adulterated  goods  the  defendant  lost 
customers  and  suffered  damages.  This  necessarily  implies  that 
the  adulteration  of  the  goods  was  of  such  a  chai*acter  as  to  af- 
fect their  quality  and  value  for  purposes  of  trade ;  that  it  ren- 
dered them  unmarketable.  Proof  that  liquora  are  adulterated 
to  such  an  extent  as  to  render  them  unmarketable,  l)ecause  of 
such  adulteration,  will  constitute  a  defense  under  the  provi- 
sions of  the  Act  of  March  29,  1860,  P.  L.  346. 

The  appeal  is  dismissed  at  the  costs  of  the  plaintiff,  but  with- 
out prejudice,  etc. 


Wike  V.  Woolverton,  Appellant. 

Pleading — Evidence — Practice ^  C.  P. — Appeals — New  trial. 
Where  an  issue  between  the  parties  is  a  pure  question  of  fact  and  the 
issue  has  been  tried  upon  the  merits,  the  appellate  court  will  not  reverse  the 
judgment,  because  the  court  admitted  evidence  of  an  express  contract, 
while  the  statement  was  on  an  implied  contract  on  the  quantum  meruit, 
and  it  appears  that  the  statement  in  fact  averred  that  the  price  of  the  work 
was  a  sum  stated.   * 

An  assignment  of  error  to  the  refusal  of  the  court  to  grant  a  new  trial 
will  only  be  considered  in  exceptional  cases. 

Argued  Oct.  28,  1904.  Appeal,  No.  182,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  Huntingdon  Co.,  Dec.  T., 
1902,  No.  19,  on  verdict  for  plaintiff,  in  case  of  Alex.  Wike  v. 
Wm.  H.  Woolverton.  Before  Rice,  P.  J.,  Smith,  Porter, 
Morrison  and  Henderson,  JJ.    AflBrraed. 

Assumpsit  for  work  and  labor.     Before  Woods,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  plaintiff  for  $1,260.58.     Defend- 
ant appealed. 

Errors  assigned  were  various  rulings  in  evidence  and  instruc- 
tions. 

Vol.  XX VI — 36 
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Thomas  F.  Bailey^  with  him  H.  H.  Waite  and  Chas.  C.  Brew- 
ster^  for  appellant. 

W.  H.  WoodSy  with  him  James  S.  WbodSy  for  appellee. 

Opinion  by  Morrison,  J.,  December  21, 1904  : 

In  this  action  in  assumpsit  there  was  a  verdict  in  favor  of 
plaintiff  and  judgment  thereon  and  the  defendant  appealed. 
A  careful  examination  of  the  testimony  and  the  charge  of  the 
court  leads  us  to  the  conclusion  that  the  case  was  fairly  tried, 
and  that  the  assignments  of  error  do  not  raise  any  sufQcient 
ground  for  reversal. 

The  disputed  question  was  whether  the  plaintiff  was  enti- 
tled to  receive  thirty-five  cents  per  cubic  yard  for  moving 
10,685  yards  Cf  dirt  as  he  claimed,  or  twenty-five  cents  per 
yard  as  contended  by  the  defendant.  The  learned  court  below 
affirmed  all  of  the  defendant's  points  and  submitted  the  ques- 
tion of  fact  to  the  jury  in  a  charge  which  is  noticeable  for 
its  fairness  and  impartiality.  The  assignments  of  error  are 
numerous  and  elaborate  but  they  do  not  require  extended  dis- 
cussion. The  main  question  of  complaint  is  that  the  court 
permitted  the  plaintiff  to  prove  an  express  contract  when  the 
statement  alleged  an  implied  contract  on  the  quantum  meruit 
and  quantum  valebat.  While  the  statement  is  not  very  well 
drawn  yet  it  states  the  plaintiff's  claim  quite  plainly  and  it 
does  aver  the  price  per  yard  to  be  thirty-five  cents.  This  gave 
the  defendant  notice  from  which  he  ought  to  have  understood 
that  evidence  would  be  offered  to  sustain  that  charge.  The 
defendant  did  not  demur  to  the  statement,  but  pleaded  to  it 
and  tried  the  case  upon  its  merits. 

The  many  cases  cited  in  the  appellant's  argument  do  not 
satisfy  us  that  the  court  erred  in  admitting  evidence  that  the 
contract  was  at  thirty-five  cents  per  cubic  yard.  Most  of  the 
authorities  cited  are  cases  where  the  sufficiency  of  the  declara- 
tion or  statement  was  raised  by  demurrer  or  on  motion  for  a 
more  specific  statement.  When  parties  dispute  upon  a  ques- 
tion of  pure  fact  and  have  joined  issue  and  tried  the  question 
on  its  merits,  the  courts  are  not  swift  to  sustain  fine  technical 
objections  to  the  pleadings.  We  discover  no  reason  why  the 
case  could  not  be  fairly  tried  on   the  pleadings,  and  we  have 
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already  said  we  think  it  was  tried  with  eminent  fairness  : 
Schofield  V.  Lafferty,  17  Pa.  Superior  Ct.  8. 

It  is  also  complained  that  the  court  told  the  jury  in  the 
charge  that  they  might  consider  "  those  things  that  go  to 
corroborate  his  testimony,  that  that  contract  was  to  be  at 
thirty-five  cents  per  yard."  It  is  contended  that  there  was 
nothing  in  the  evidence  tending  to  corroborate  the  plaintiff. 
We  think  the  court  below  was  warranted  in  giving  this  instruc- 
tion. It  cannot  be  justly  said  that  there  was  no  evidence  or 
circumstances  tending  to  corroborate  the  plaintiff. 

Much  is  said  in  support  of  the  contention  that  the  couiii 
erred  in  refusing  a  new  trial.  We  have  examined  this  assign- 
ment and  the  reasons  advanced  in  support  of  it  with  some  care 
and  it  cannot  be  sustained.  It  is  only  in  exceptional  cases  that 
we  will  consider  an  assignment  of  this  character  and  reverse 
the  court  below  for  refusing  a  new  trial.  We  are  very  sure 
this  IB  not  one  of  the  cases  where  we  should  reverse  on  that 
ground :  Commonwealth  v.  Houghton,  22  Pa.  Superior  Ct.  52. 

The  assignments  of  error  are  all  dismissed  and  the  judgment 
is  affirmed. 


Frick  V.  Shimer,  Appellant. 

Executors  and  administrators — Loan  to  estate — Receipt  evidence—Question 
for  jury. 

An  executor  who  borrows  money  for  the  estate  of  the  decedent  may  bind 
himself  personally  for  the  repayment  of  the  money  if  it  is  not  used  as 
agreed  at  the  time  of  the  loan. 

Where  a  check  is  indorsed  over  to  an  executor  as  such  and  four  days 
thereafter  the  executor  receipts  for  it  as  a  loan  to  the  estate  of  the  dece- 
dent, parol  evidence  may  be  admitted  to  show  that  the  money  was  to  be 
returned  if  it  was  not  used  for  a  particular  purpose,  and  if  the  executor 
denies  this,  and  alleges  another  purpose  than  that  stated  by  the  lender,  the 
case  is  for  the  jury. 

Argued  Oct.  19,  1904.  Appeal,  No.  124,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1903,  No.  3,707,  on  verdict  for  plaintiff,  in  case  of  Charles  V. 
Frick  V.  John  N.  M.  Shimer.  Befoie  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
AflBrmed, 
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Assumpsit  for  money  loaned.     Before  Beitler,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court 

The  court  charged  in  part  as  follows  : 

[Now,  on  April  10,  when  this  young  gentleman  turned  over 
the  $1,200  to  Mr.  Shimer  there  were  no  writings  took  place 
between  them  at  that  time,  excepting  that  as  that  $1,200  was 
a  payment  to  the  plaintiff  out  of  his  grandmother's  estate,  of 
which  Mr.  Shimer  was  her  administrator,  the  young  man  gave 
Mr.  Shimer  a  receipt  showing  that  he  had  received  that  money 
from  him  as  administrator,  closing  out  the  account  between 
the  young  man  and  his  giundmother's  estate.  Mr.  Shimer  at 
that  time  said,  "  I  will  send  you  a  receipt  for  this,"  and  in  four 
days  he  did  send  a  receipt,  in  which  he  said : 

"  Philadelphia,  Pa.,  April  14,  1902. 
"  Received  of  Charles  Vesey  Frick,  the  sum  of  twelve  hun- 
dred dollars  ($1,200.00),  the  same  being  a  loan  to  the  estate 
of  Horace  E.  Frick." 

Now,  in  point  of  fact,  that  receipt  does  not  fit  in  with  either 
side  of  the  case.  If  it  had  been  written  in  strict  accord  with 
what  Mr.  Shimer  contends  to  have  been  the  bargain,  then  it 
would  have  said,  *'  To  reimburse  me  for  moneys  paid  by  me  to 
Smith,  and  these  other  two  parties,  which  claims  I  now  hold, 
and  which  I  hold  now  for  the  use  of  Mr.  Frick."  It  does  not 
correspond  with  what  Mr.  Frick  said  was  the  bargain,  because 
if  it  did,  it  ought  to  have  said,  "  To  be  held  by  me  to  incorpo- 
mte  the  Frick  Company,  and  to  be  returned  if  I  do  not  get  a 
contribution  from  Mr.  Frick's  grandmother  and  aunt." 

In  my  judgment,  it  has  but  little  bearing  upon  the  case,  be- 
cause it  was  not  the  thing  upon  which  the  money  passed ;  it 
was  Mr.  Shiiner's  statement  of  the  case  four  days  after  he  got 
the  money.  It  is  like  the  handle  of  a  jug,  it  is  all  on  one  side. 
It  bears  against  the  plaintiff  only  in  this :  That  he  kept  it 
without  saying  anything  at  all  about  it.  It  was  a  receipt,  and 
nothing  more  than  a  receipt.  It  was  the  truth  so  far  as  it 
stated  that  Mr.  Shimer  had  received  from  Mr.  Frick  f  1,200. 
It  may  be  the  truth,  if  you  find  in  favor  of  the  defendant  s 
contention,  that  it  was  a  loan  to  the  estate,  and  Mr.  Shimer 
may  have  meant  by  that  that  the  money  was  a  loan  in  the 
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sense  that  it  was  a  reimbursement  to  him  for  what  he  had  paid, 
and  in  accordance  with  his  contract  with  the  plaintiff ;  at  any 
rate,  it  does  not  seem  to  me  to  be  conclusive  one  way  or  the 
other.  It  will  go  out  with  you,  and  you  will  give  it  what 
weight  you  think  it  ought  to  have  as  an  index  as  to  what  was 
the  understtmding  at  that  time  between  the  parties.]   [2] 

[Mr.  Erdman  has  called  my  attention  to  the  indoraement  on 
the  check  today.  Give  that  such  weight  tis  you  think  it  ought 
to  have  in  determining  upon  which  side  is  the  truth  with  re- 
gard to  this  controversy.  Unfortunately,  you  have  the  plaintiff 
and  his  brother  consistent  in  tlieir  stories,  and  empliatic  in 
their  statements  that  the  interview  at  which  the  bargain  was 
made  took  place  in  West  Philadelphia  on  April  10,  and  that  it 
was  as  stated  by  the  plaintiff;  on  the  other  side  you  have  Mr. 
Shimer's  statement  that  it  did  not  take  place  in  West  Phila- 
delphia, but  took  place  in  his  oflBce,  and  it  was  not  as  stated  by 
the  plaintiff,  and  he  is  backed  in  that  to  some  extent  by  the 
recollection  of  his  bookkeeper,  who  was  a  little  more  emphatic 
in  his  examination  in  chief  than  he  was  on  cross-examination  as 
to  his  recollection.  At  any  rate,  the  credibility  of  witnesses, 
and  the  weight  to  be  given  to  their  testimony  is  entirely  for 
you  and  not  for  me.]   [3] 

Verdict  and  judgment  for  plaintiff  for  $1,349.  Defendant 
appealed. 

Errors  assigned  were  (2,  3)  above  instructions,  quoting  them ; 
(4)  in  refusing  binding  instructions  for  defendant. 

Preston  K.  Erdman^  with  him  J,  McGregor  Gibby  for  appel- 
lant, cited :  Jessop  v.  Ivory,  158  Pa.  71 ;  Steamboat  Co.  v 
Brown,  54  Pa.  77  ;  Dale  v.  Evans,  14  Ind.  288  ;  Coon  v.  Knap, 
8  N.  Y.  402 ;  Lodge  v.  Heron,  3  Phila.  356  ;  Sachse  v.  Myers, 
15  Pa.  Superior  Ct.  425;  Allen  v.  Graffius,  8  Watts,  397; 
Hollenback  v.  Clapp,- 103  Pa.  60. 

Henry  M,  DuBois^  for  appellee,  cited :  Geyer  v.  Smith,  1 
Dall.  347 ;  Grier  v.  Huston,  8  S.  &  R.  402 ;  Jones  v.  Patterson, 
1  W.  &  S.  321 ;  Moore  v.  Commonwealth,  8  Pa.  260 ;  Bell  v. 
Bell,  12  Pa.  235;  Grove  v.  Donaldson,  15  Pa.  128;  Horton's 
Appeal,  38  Pa.  294;  Batdorf  v.  Albert,  59  Pa.  59;  Russell  v. 
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First  Presbyterian  Church,  65  Pa.  9 ;  Shoemaker  v.  Stiles,  102 
Pa.  549  ;  Wolf  v.  City  of  Philadelphia,  105  Pa.  25;  Masterson 
V.  Masterson,  5  Rawle,  137  ;  Seip  v.  Drach,  14  Pa.  352 ;  Corr's 
Estate,  8  Pa.  Dist.  Rep.  209. 

Opinion  by  Morrison,  J.,  November  21, 1904: 
Defendant  was  executor  of  plaintiff's  father,  Horace  E. 
Frick,  deceased,  and  the  administrator  of  Emeline  Vesey,  de- 
ceased, plaintiff's  grandmother.  Plaintiff  had  an  interest  in 
both  estates.  On  April  10, 1902,  defendant  paid  to  plaintiff, 
soon  after  lie  had  reached  his  majority,  on  account  of  the  lat- 
ter's  share  in  the  estate  of  Emeline  Vesey,  deceased,  $1,200,  by 
check  which  plaintiff  at  once  indorsed,  **  Pay  to  the  order  of 
the  estate  of  Horace  E.  Frick,  Charles  Vesey  Frick,"  and  handed 
the  check  back  to  the  defendant.  At  the  time  plaintiff  gave 
to  defendant,  as  administrator,  a  receipt  for  the  said  $1,200,  on 
account  of  his  share  in  the  Vesey  estate,  and  defendant  prom- 
ised to  send  plaintiff  a  receipt  for  the  check  so  indorsed  and 
delivered  to  the  defendant.  On  April  14, 1902,  defendant  sent 
by  mail  to  plaintiff  a  writing  as  follows:  "Philadelphia,  Penna., 
April  14,  1902.  Received  of  Charles  Vesey  Frick  the  sum 
of  twelve  hundred  dollars  ($1200),  the  same  being  a  loan  to  the 
estate  of  Horace  E.  Frick,  J.  N.  M.  Shimer." 

Plaintiff  received  this  paper  in  due  courae  of  mail  and  re- 
tained it.  Subsequently  the  plaintiff  demanded  a  return  of 
the  money  and  this  being  refused  he  brought  this  suit,  in  as- 
sumpsit, and  declared  against  the  defendant  for  the  said  sum 
of  $1,200,  "  which  plaintiff  loaned  to  defendant  on  or  about 
April  10,  1902,  which  said  loan  was  made  under  the  following 
circumstances,  to  wit:  "Plaintiff's  father,  Horace  E.  Frick, 
died  leaving  a  will  whereby  he  appointed  the  said  defendant 
as  his  sole  executor,  and  that  at  the  time  of  decedent's  death 
he  was  a  member  of  the  firm  of  Horace  E.  Frick  &  Company 
engaged  in  the  business  of  selling  castings  and  steel  boilers," 
etc.  "That  the  plaintiff  loaned  the  said  sum  of  $1,200  to 
the  said  defendant,  to  use  the  same  in  carrying  on  and  incor- 
porating the  said  business  in  which  plaintiff's  father  was  en- 
gaged at  the  time  of  his  death,  provided,  however,  that  the 
plaintiff's  grandmother,  Rebecca  E.  Frick,  and  plaintiffs  aunt, 
Mi's.  Hibbert  P.  Jahn,  each  loaned  the  defendant  a  like  amount 
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for  that  purpose.  That  as  an  evidence  of  said  loan  the  said 
defendant  gave  to  the  plaintiff  an  obligation  or  receipt  in  writ- 
ing, of  which  the  following  is  a  copy  :  "  (Here  follows  a  copy 
of  the  receipt  above  quoted). 

The  declaration  then  avers  in  plain  terms  '*  that  the  plain- 
tiff's said  grandmother  and  aunt  subsequently  refused  to  loan 
the  defendant  any  money  for  the  purpose  aforesaid,  and  the 
said  business  was  not  incorporated,  but  was  sold  by  the  execu- 
tor at  public  sale,  and  thereupon  plaintiff  demanded  of  the  de- 
fendant the  payment  of  the  said  sum  of  $1,200  to  him,  which 
the  defendant  refused  to  pay,  and  still  refuses  to  pay  the  same, 
notwithstanding  the  fact  that  the  defendant  had  promised  to 
i-epay  the  same  to  the  plaintiff."  The  declaration  further  avers 
that  the  defendant  is  justly  owing  the  plaintiff  in  his  individual . 
capacity  for  the  said  sum  of  $1,200,  and  that  no  part  of  it  has 
been  paid,  etc. 

In  his  affidavit  of  defense  and  testimony  the  defendant  ad- 
mitted the  receipt  of  the  money  but  denied  that  it  was  received 
for  the  purpose  named  by  the  plaintiff  and  averred  an  entirely 
different  contract. 

Upon  the  trial  the  whole  question  was  whether  the  plaintiff 
was  correct  in  his  contention  or  was  the  transaction  as  set  up 
by  the  defendant  in  reply  to  the  plaintiff's  claim.  The  learned 
court  submitted  the  question  of  fact  to  the  jury  in  a  charge 
which  is  entirely  fair  unless  it  is  open  to  criticism  as  to  what 
was  said  in  regard  to- the  receipt  of  April  14,  1902. 

A  careful  examination  of  the  testimony  leads  us  to  the  con- 
clusion that  it  strongly  sustained  the  plaintiff's  contention  that 
he  loaned  the  money  to  the  defendant,  substantially  as  stated 
in  his  declaration,  and  that  before  the  suit  was  brought  the 
contingency  had  arisen  which  entitled  the  plaintiff  to  have  the 
money  returned  to  him.  But  the  court  fairly  submitted  the 
defendant's  theory  to  the  jury  and  plainly  said  in  the  charge 
that  if  the  money  was  turned  over  to  the  defendant  on  the 
terms  contended  for  by  him,  then  the  plaintiff  could  not  re- 
cover. 

Defendant  strongly  contends  that  the  plaintiff's  theory  is  in 
direct  conflict  with  the  terms  of  the  receipt  of  April  14,  1902, 
and  the  plaintiff's  indorsement  on  the  back  of  the  $1,200 
check,  which  he  delivered  to  the  defendant.     But  we  cannot 
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agree  with  tliis  contention.  The  indorsement  and  receipt  are 
not  clearly  inconsistent  with  the  plaintiff's  claim  that  the 
money  was  advanced  for  a  special  purpose,  and  if  not  used  for 
that  purpose,  it  was,  in  effect,  a  loan  to  be  returned  to  the 
plaintiff.  Now,  assuming  that  the  defendant  had  no  authority, 
as  executor,  to  borrow  money  on  tlie  credit  of  the  estate  of 
Horace  E.  Frick,  it  follows  that  he  may  have  bound  himself 
personally  for  the  repayment  of  the  money,  provided  it  was 
not  used  as  agreed  at  the  time  of  the  loan :  Geyer  v.  Smith, 
1  Dallas,  347  ;  Grier  v.  Huston,  8  S,  &  R.  401 ;  Seip  v.  Drach, 
14  Pa.  352 ;  Fehlinger  v.  Wood,  134  Pa.  617  (see  p.  522). 

All  of  the  assignments  of  error  are  based  on  the  treatment, 
by  the  court,  of  the  receipt  and  the  indorsement  on  the  check. 
.In  our  opinion  this  receipt  is  not  so  clear  and  definite,  upon 
its  face,  that  parol  evidence  could  not  be  introduced  to  enable 
the  jury  to  get  at  the  real  transaction  between  the  parties. 
We  do  not  discover  any  serious  error  in  the  charge  of  the  court 
contained  in  the  several  assignments  of  error.  Nothing  shows 
clearer  that  the  receipt  and  indorsement  require  parol  evidence 
to  show  the  real  contract  between  the  parties,  than  the  fact 
.  that  the  parties  themselves  and  their  counsel,  have  never  yet 
been  able  to  agree  as  to  the  meaning  of  the  writings.  More- 
over the  indorsement  and  receipt  are  not  so  clear  that  a  court 
can  say,  as  matter  of  law,  just  what  the  contract  was.  In  ad- 
dition to  this  the  receipt  was  not  made  for  four  days  after  the 
check  was  indorsed  and  delivered  to  the  defendant,  and  there- 
fore it  is  no  more  than  the  ex  parte  statement  of  the  defendant, 
made  after  the  transaction  was  closed.  Then  again  the  de- 
fendant did  not  seem  to  be  clear  at  the  trial  as  to  what  his 
defense  was  under  the  receipt. 

If  this  receipt  came  within  the  rule  in  Jessop  v.  Ivory,  158 
Pa.  71,  there  would  be  much  force  in  the  contention  that  the 
court  erred  in  admitting  parol  testimony  and  in  the  charge  as 
to  the  effect  of  the  receipt.  In  that  case  the  defendant  showed, 
and  indeed  it  was  admitted  that  the  written  receipt  contained 
an  agreement  to  return  the  money  in  a  certain  contingency, 
and  the  presumption  therefore  was  that  there  was  no  other 
contingency.  But  not  so  with  the  receipt  in  the  present  case. 
It  does  not  show  the  contingency  in  which  the  "  loan  "  should 
be  repaid.     And  the  court  was  clearly  right  in  saying  that  the 
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receipt  did  not  fit  into  the  theory  of  either  party.  In  our  opin- 
ion the  court  fairly  submitted  the  defendant's  theory  to  the 
jury  and  it  was  his  misfortune  that  the  jury  did  not  believe  in 
and  adopt  his  defense. 

We  do  not  think  any  authority  can  be  found  requiring  the 
court  to  so  construe  the  indorsement  and  receipt  that  the 
plaintiff  should  be  deprived  of  going  to  the  jury  on  his  version 
of  the  contract  made  at  tlie  time  of  the  transaction.  In  our 
opinion  the  cases  fully  warranted  the  court  in  permitting  the 
jury  to  find  the  real  contract  from  the  evidence.  The  compe- 
tency of  parol  evidence  in  this  case  is  shown  by  many  au- 
thorities but  we  mil  only  cite  the  following:  Shoemaker  v. 
Stiles,  102  Pa.  549  (see  p.  553) ;  Wolf  and  another  v.  Phila., 
105  Pa.  25  (see  p.  30). 

The  assignments  of  error  are  all  dismissed  and  the  judgment 
is  affirmed. 


Commonwealth  v.  Fetterman,  Appellant. 

Criminal  law — Sentence — Imprisonment — Solitary  confinement — Peniten- 
tiary— County  jail. 

Under  the  penal  laws  of  Pennsylvania  when  the  penalty  is  simple  imprison- 
ment, for  whatever  period,  the  place  of  confinement  is  the  county  jail.  When 
the  penalty  is  imprisonment  at  labor,  by  separate  or  solitary  confinement,  and 
the  sentence  is  for  one  year  or  more,  the  place  is  either  the  penitentiary  or  a 
suitable  county  prison;  when  the  sentence  is  for  less  than  a  year,  the  place 
is  a  suitable  county  prison,  or  in  the  absence  of  such  prison,  simple  im- 
prisonment in  the  county  jail  is  to  be  substituted.  Thus  "  imprison- 
ment "  or  "  simple  imprisonment  "  means  confinement  in  the  county  jail; 
**  imprisonment  at  labor,  by  separate  or  solitary  confinement  "  means  im- 
prisonment in  the  penitentiary  or  a  suitable  county  prison. 

Where  the  penalty  imposed  by  a  statute  for  a  crime  is  imprisonment  not 
exceeding  three  years,  the  punishment  is  simple  imprisonment  and  the 
legal  place  of  confinement  is  the  county  jail;  it  is  error  to  make  the  sent- 
ence in  such  a  case  imprisonment  in  the  penitentiary  at  separate  or  solitary 
confinement  at  labor. 

Where  a  person  has  been  wrongfully  sentenced  to  the  penitentiary  for 
one  year  and  six  months,  instead  of  the  county  jail,  and  has  served  eleven 
months,  the  appellate  court  in  reversing  the  judgment  will  direct  the  pris- 
oner to  be  discharged,  inasmuch  as  imprisonment  of  eleven  months  in  the 
penitentiary  will  be  deemed  the  equivalent  of  eighteen  months  in  the  county 
jail. 
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Argued  October  5,  1904.  Appeal,  No.  126,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  Q.  S.  Berks  Co.,  Sept.  T.,  1903, 
No.  96,  on  verdict  of  guilty  in  case  of  Commonwealth  v.  Wolf 
Fetterman.  Before  Rice,  P.  J.,  Beaver,  Orladv,  Smith, 
Porter  and  Morrison,  JJ.    Reversed. 

Indictment  for  obtaining  money  by  false  pretenses. 

The  juiy  returned  a  verdict  of  guilty  upon  which  the  court 
passed  the  following  sentence : 

And  now  to  wit:  December  14,  the  defendant  is  sentenced 
to  pay  a  fine  of  $15.00  to  the  commonwealth  for  the  use  of 
the  county  of  Berks,  that  he  restore  the  property  obtained 
to  its  owner,  or  pay  the  like  value  thereof,  if  not  already  done 
so,  that  he  undergo  an  imprisonment  in  the  Eastern  State  Peni- 
tentiary, at  separate  and  solitary  confinement  at  labor  for  a  pe- 
riod of  one  year  and  six  months  to  be  computed  from  this  day, 
that  he  pay  the  costs  of  this  prosecution  and  stands  committed 
until  this  sentence  is  complied  with. 

Error  assigned  was  the  sentence  of  the  court. 

Wilson  S.  Rothermel^  John  H.  Rothermel  and  W.  B.  Bechtel^ 
for  appellant. — The  sentence  is  illegal.  Under  some  decisions 
in  this  state  the  prisoner  would  be  entitled  to  a  discharge : 
Daniels  v.  Com.,  7  Pa.  371 ;  Clellans  v.  Com.,  8  Pa.  223  ;  Kroe- 
mer  v.  Com.,  3  Binney,577;  Beale  v.  Com.,  25  Pa.  11. 

George  W.  Wagner^  district  attorney,  for  appellee,  filed  no 
printed  brief. 

Opinion  by  Smith,  J.,  November  21, 1904 : 
In  prescribing  the  punishment,  on  conviction  of  crime,  in 
the  oyer  and  terminer  and  quarter  sessions,  our  penal  statutes 
direct,  in  some  cases,  simple  "  imprisonment,"  and  in  others, 
"  separate  or  solitary  confinement  at  labor."  The  distinction 
between  these  penalties  should  receive  careful  attention  in 
passing  sentence. 

As  to  the  place  of  confinement,  in  some  instances  the  county 
jail  is  specifically  fixed  by  the  statute  prescribing  the  punish- 
ment; in  others,  the  penitentiary,  or  the  state  prison.     Asa 
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general  direction,  section  74  of  the  code  of  penal  procedure  of 
March  31, 1860,  P.  L.  427,  provides  that,  "  Whenever  any  pei-son 
shall  be  sentenced  to  imprisonment  at  labor  by  separate  or  soli- 
tary confinement,  for  any  period  not  less  thfin  one  year,  the  im- 
prisonment and  labor  shall  be  had  and  performed  in  the  State 
penitentiary  for  the  proper  district ;  Provided,  That  nothing  in 
this  section  contained  shall  prevent  such  person  from  being 
sentenced  to  imprisonment  at  labor  by  separate  or  solitary 
confinement,  in  the  county  prisons  now  or  hereafter  authorized 
by  law  to  receive  convicts  of  a  like  description."  And  sec- 
tion 75  of  the  same  act  provides  that  ''  No  peraon  shall  be 
sentenced  to  imprisonment  at  labor,  by  separate  or  solitary 
confinement,  for  a  period  of  time  less  than  one  year,  except  in 
the  counties  where,  in  the  opinion  of  the  court  pronouncing  the 
sentence,  suitable  prisons  have  been  erected  for  such  confine- 
ment and  labor ;  and  all  persons  sentenced  to  simple  imprison- 
ment for  any  period  of  time  shall  be  confined  in  the  county 
jail  where  the  conviction  shall  take  place ;  Provided,  That  in 
the  counties  where  suitable  prisons  for  separate  or  solitary 
confinement  at  labor  do  not  exist,  and  the  sentence  shall  be 
for  less  than  one  year,  simple  imprisonment  shall  be  substi- 
tuted in  all  eases  for  the  separate  or  solitary  confinement  at 
kbor  required  by  the  act  to  consolidate,  revise  and  amend  the 
penal  laws  of  this  commonwealth."  Summarizing  the  sections 
quoted,  which  govern  the  question  here,  when  the  penalty  is 
simple  imprisonment,  for  whatever  period,  the  place  of  confine- 
ment is  the  county  jail.  When  the  penalty  is  imprisonment 
at  labor,  by  separate  or  solitary  confinement,  and  the  sentence 
is  for  one  year  or  more,  the  place  is  either  the  penitentiary  or  a 
suitable  county  prison ;  when  the  sentence  is  for  less  than  a 
year,  the  place  is  a  suitable  county  prison,  or,  in  the  absence  of 
such  prison,  simple  imprisonment  in  the  county  jail  is  to  be 
substituted.  Thus  "imprisonment"  or  ** simple  imprison- 
ment" means  confinement  in  the  county  jail;  "imprisonment 
at  labor,  by  separate  or  solitary  confinement "  means  imprison- 
ment in  the  penitentiary  or  in  a  suitable  county  prison. 

Section  111  of  the  penal  code  of  1860,  P.  L.  382,  under  which 
the  appellant  was  convicted,  prescribes,  as  the  penalty,  a  fine 
not  exceeding  $500  and  an  imprisonment  not  exceeding  three 
years.     Therefore  the  punishment  is  simple  imprisonment,  and 
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the  legal  place  of  confinement  is  the  county  jail.  The  appellant, 
however,  was  sentenced  to  a  fine,  and  "  an  imprisonment  in  the 
eastern  penitentiary,  at  separate  or  solitary  confinement  at 
ljilM)r,  for  a  period  of  one  year  and  six  months." 

Penal  statutes  are  to  be  strictly  construed,  and  upon  a  con- 
viction the  sentence  must  be  that  which  the  statute  prescribes. 
A  sentence  to  a  different  penalty,  especially  a  more  severe 
one,  is  erroneous.  Separate  or  solitary  confinement  at  labor, 
in  the  penitentiary,  is  not  only  different  in  character  from  im- 
prisonment in  the  county  jail,  but  is  a  more  severe  punishment. 
Hence  tlie  sentence  was  erroneous,  both  in  the  character  of 
the  imprisonment  and  the  place  of  confinement.  The  error 
may  be  corrected  here  by  reversing  the  judgment  and  remit- 
ting the  record  for  a  sentence  in  conformity  with  the  statute ; 
or  this  court  may  modify  the  judgment  by  passing  the  sentence 
which  the  court  below  should  have  passed :  Beale  v.  Com.,  25 
Pa.  11 ;  Pittsburg,  etc.,  Railway  Company  v.  Com.,  101  Pa.  192; 
Clellans  v.  Com.,  8  Pa.  223.  In  the  case  last  cited,  the  Supreme 
Court  reversed  the  judgment  and  discharged  the  prisoners,  say- 
ing :  '*  As  the  prisoners  have  been  confined  in  the  eastern  peni- 
tentiary about  three  fourths  of  a  year,  we  deem  this  as  severe  a 
punishment  as  if  they  had  been  confined  in  the  county  jail,  where 
they  legitimately  should  have  been  sent,  for  two  years."  Here 
the  prisoner  has  been  confined  in  the  penitentiary  about  eleven 
months,  on  a  sentence  of  a  year  and  a  half.  By  the  test  indi- 
cated in  Clellans  v.  Com.,  this  is  more  than  equivalent  in 
severity  to  imprisonment  in  the  county  jail  for  two  years,  and 
we  regard  it  as  a  fully  adequate  punishment  for  the  offense. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  prisoner 
be  discharged. 


Sewickley  Township  Road. 

Road  law — Report  of  viewers — Failure  to  report  at  next  term. 

The  third  section  of  the  Act  of  June  13,  1836,  P.  L,  551,  which  directs 
that  road  viewers  shall  report  at  the  next  term  after  their  appointment,  is 
mandatory,  and  if  they  fail  to  do  so  all  their  subsequent  proceedings  are 
void. 

Where  a  view  cannot  be  made  in  time  for  a  return  to  Ihe  next  t«rm  of 
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court,  a  continuance  of  the  order  shall  be  obtained  from  the  court  and  a 
record  thereof  made  so  that  parties  interested  may  have  notice  that  the 
proceeding  is  still  pending.  If  no  report  is  made  to  the  next  term,  those 
opposing  the  road  have  a  right  to  consider  that  it  is  abandoned. 

Where  the  record  of  a  road  case  shows  that  a  report  of  viewers  was  not 
made  until  after  the  expiration  of  the  next  term  following  their  appoint- 
ment, and  an  exception  averred  that  the  proceedings  were  irregular  and  de- 
fective, the  appellate  court  may  set  aside  the  irregular  proceedings. 

Argued  April  14,  1904.  Appeal,  No.  57,  AprU  T.,  1904, 
by  David  Shields,  from  order  of  Q.  S.  Allegheny  Co.,  Sept.  T., 

1901,  No.  6,  overruling  exceptions  to  the  appointment  of  view- 
ers in  case  of  Road  in  Sewickley  Township  and  Leet  Town- 
ship. Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Pobtbr, 
Morrison  and  Henderson,  J  J.    Reversed. 

Exception  to  report  of  jury  of  view. 

The  opinion  of  the  Superior  Court  states  the  case. 

Errors  assigned  were  in  dismissing  exceptions  to  the  report 
of  the  jury  of  viewers  and  in  confirming  the  report. 

R.  T.  M.  McCready^  for  appellant. — When  the  report  can- 
not be  made  during  the  term  next  succeeding  the  appointment, 
it  is  necessary  to  obtain  from  the  court  an  order  extending  the 
time  until  the  next  succeeding  term.  The  extension  or  con- 
tinuance of  the  order  must  be  made  during  the  term  at  which 
it  was  originally  returnable :  Ross  Township  Road,  5  Pa.  Supe- 
rior Ct.  85. 

Reviews  and  re-reviews  are  subject  to  the  same  require- 
ments :  Heidelberg  Township  Road,  47  Pa.  536. 

James  S,  Campbell^  for  appellee,  cited :  Higgins  v.  Sharon 
Borough,  5  Pa.  Superior  Ct.  92;  Munn  v.  Sharon  Borough,  5 
Pa.  Superior  Ct.  103 ;  Road  in  Collins  &  Peebles  Twps.,  36 
Pa.  85 ;  North  Lebanon  Twp.  Road,  3  Pa.  C.  C.  Rep.  401 ; 
Ferry  v.  South  Chester  Borough,  2  Del.  Co.  147 ;  Stowe  Twp. 
Road,  31  Pgh.  Leg.  Jour.  242. 

Opinion  by  Henderson,  J.,  November  21,  1904: 

The  court  appointed  re-reviewers  in  this  case  on  August  30, 

1902.  The  next  term  of  court  began  on  September  1,  1902, 
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and  the  succeeding  term  on  Monday,  December  1, 1902.  No 
continuance  of  the  order  was  granted  by  the  court.  The 
omission  of  the  re-reviewers  to  make  report  to  the  next 
term  was  obviously  because  of  the  lack  of  time.  The  third 
section  of  the  Act  of  June  13,  1836,  P.  L.  551,  directs  that 
road  viewers  report  at  the  next  term  after  their  appointment. 
It  has  been  repeatedly  decided  that  the  act  of  assembly  direct- 
ing that  the  order  to  view  shall  be  executed  and  returned  at 
the  next  term  of  court  is  mandatory,  and  that  when  an  order 
has  expired  before  its  execution  all  subsequent  proceedings 
under  it  are  unauthorized :  Frankstown  Township  Road,  26  Pa. 
472;  Heidelberg  Township  Road,  47  Pa.  536;  Baldwin  & 
Snowden  Road,  3  Grant,  62;  Metzler's  Road,  62  Pa.  151; 
Ross  Township  Road,  5  Pa.  Superior  Ct.  85. 

Where  a  view  cannot  be  made  in  time  for  a  return  to  the 
next  term  of  court,  a  continuance  of  the  order  should  be  ob- 
tained from  the  court  and  a  record  thereof  made  so  that  parties 
interested  may  have  notice  that  the  proceeding  is  still  pending. 
If  no  report  is  made  to  the  next  term,  those  opposmg  the  road 
have  a  right  to  consider  that  it  is  abandoned :  Baldwin  & 
Snowden  Road,  3  Gi^ant,  62,  supra. 

It  is  §aid,  however,  that  this  objection  was  not  made  in  the 
court  below  and  therefore  it  should  not  be  noticed  on  appeal. 
The  fourth  exception  filed  avers  that  the  proceedings  are  irreg- 
ular and  defective.  The  exception  is  general  in  form  and  might 
be  disregarded  by  the  court  in  respect  to  a  matter  not  apparent 
on  the  face  of  the  proceedings.  Where  error  appears  on  the 
record  it  becomes  the  duty  of  an  appellate  court  to  examine 
f^nd  correct  proceedings,  judgments  and  decrees.  The  laying 
out  of  a  public  road  affects  public  rights  and  may  make  the 
county  liable  for  damages.  It  is  our  duty,  therefore,  to  take 
notice  of  an  error  regularly  brought  to  our  attention.  The 
court  erred  in  confirming  the  re-review  returned  to  a  term  more 
distant  tlian  the  next  after  the  order  was  issued.  The  order 
granted  August  80,  sliould  have  been  continued  in  order  to 
avoid  its  lapse  from  failure  to  execute  and  return  it  at  the  next 
term. 

The  exceptions  to  the  view  and  review  were  not  filed  in  time, 
as  is  shown  by  the  opinion  of  the  court  below.  The  proceed- 
higs  up  to  the  issuing  of  the  order  for  a  re-review  were  regular 
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and  may  be  resumed  upon  the  return  of  the  record  from  this 
court. 

It  is  adjudged  and  decreed  that  all  proceedings  subsequent 
to  the  presentation  of  the  petition  for  the  appointment  of  the 
re-reviewers  be  reversed  and  set  aside  and  that  the  record  be 
remitt^  to  the  court  below  for  further  proceedings. 


Nicolette  Lumber  Company,  Appellant,  v.  Peoples  Coal 

Company. 

Bailment — Definition — Classification — Lien — Carriers — Warehousemen. 

A  bailment  is  a  delivery  of  personal  property  in  trust.  The  character  of 
the  trust  may  be  as  broad  as  its  duties  require  ;  yet,  speaking  generally,  all 
deliveries  of  personal  property  to  another  in  trust  for  a  lawful  purpose  are 
bailments.  Classifications  have  sprung  from  the  nature  of  the  trusts  rather 
than  from  any  inherent  principle  of  distinction.  The  duties  of  the  bailee 
have  served  as  designations,  by  which  they  are  most  commonly  known. 
Thus  we  have  warehousemen,  common  carriers,  innkeepers,  mechanics, 
tradesmen,  etc.;  but  the  underlying  principle  of  a  bailment  Ls  the  delivery 
of  personal  property  in  trust  for  a  certain  pui'pose. 

A  common  carrier  is  one  whose  business  it  is  to  carry  chattels  for  all  per- 
sons who  may  choose  to  employ  and  remunerate  him;  and  this  applies  to 
carriers  by  land  and  water,  without  regard  to  distance  or  motive  power. 
The  duties  and  responsibilities  of  a  conmion  carrier  are  to  faithfully  perform 
the  undertaking,  without  regard  to  his  qualifications,  and  he  may  limit  his 
common-law  liability  by  contract  except  for  his  torts  or  gross  negligence. 
In  the  absence  of  a  stipulation,  therefore,  he  is  entitled  to  be  paid  what  the 
particular  services  are  worth  and  as  security  for  this  the  law  gives  him  a  lien 
on  the  property  bailed,  while  in  his  possession. 

Generally  speaking  one  who  receives  the  property  of  another,  to  do  some- 
tiling  to  it  or  about  it,  or  transport  it,  or  care  for  it,  has  a  lien  upon  it  for 
the  particular  service  rendered  in  relation  to  it,  while  the  property  is  in  his 
possession. 

Where  an  owner  of  barges  holds  himself  out  as  ready  to  carry  anything 
his  barges  are  suited  for,  for  all  persons,  at  a  profit,  he  is  a  common  carrier, 
and  if  the  barges  are  detained  by  low  water,  and  their  cargoes  have  to  be 
cared  for,  the  owner  of  the  barges  is  in  the  position  of  a  warehouseman  ; 
but  whether  as  carrier  or  warehouseman,  he  has  a  lien  for  his  charges. 

Argued  April  14, 1904.  Appeal,  No.  106,  April  T.,  1904, 
by  plaintiff,  from  judgment  of  C.  P.,  No.  2,  Allegheny  Co., 
Oct.  T.,  1901,  No.  832,  on  verdict  for  defendant  in  case  of 
Nicolette  Lumber  Company  v.  Peoples  Coal  Company.    Before 
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Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter,  Morrison 
and  Henderson,  JJ.     Affirmed. 

Replevin  for  cargoes  of  lumber.     Before  Frazer,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court 
Verdict  and  judgment  for  defendant  for  $523.40.     Plaintiff 
appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  plain- 
tiff. 

William  M,  Holly  Jr,^  with  him  Watson  B.  Adair,  for  ap- 
pellant.— There  is  no  such  thing  known  to  the  law  as  a  lien  for 
demurrage  or  use  of  the  barges  under  the  facts  in  this  case : 
Grove  v.  Barclay,  106  Pa.  155 ;  Chicago,  etc.,  Ry.  Co.  v.  Jen- 
kins, 103  111.  588;  Fuller  v.  Bradley,  25  Pa.  120. 

Henry  A.  Dam,  for  appellee. 

Opinion  by  Smith,  J.,  November  21,  1904 : 
The  plaintiff,  having  contracted  to  sell  lumber  to  Sloane, 
Mcllvaine  and  Graham,  of  Pittsburg,  loaded  it  on  two  barges 
owned  by  the  defendant.  The  barges,  thus  loaded,  were  re- 
ceived by  the  defendant  at  Parkersburg,  West  Virginia,  under 
an  agreement  to  tow  them  up  the  Ohio  river  to  Pittsburg. 
There  they  were  to  be  received  by  the  purchasers  and  by  them 
transported  up  the  Allegheny  river  to  Springdale.  The  de- 
fendant was  fully  informed  of  this  destination  of  the  lumber, 
and  agreed  to  notify  the  consignees  immediately  upon  its 
arrival  at  Pittsburg.  On  June  9,  1901,  the  barges  reached  the 
defendant's  landing  at  Pittsburg.  The  Allegheny  was  then 
falling,  but  there  was  still  sufficient  water  to  enable  the  barges 
to  reach  Springdale.  Later,  the  water  became  too  low  to  per- 
mit this,  and  so  remained  until  about  August  26,  the  lumber 
meantime  remaining  on  board.  On  that  day  the  consignees 
demanded  the  lumber,  but  the  defendant  refused  to  deliver  it 
without  payment  for  the  detention  of  the  barges,  and  for  the 
care  of  the  barges  and  lumber.  Payment  was  not  made,  and 
the  lumber  remained  in  the  barges  until  taken  by  the  plaintiff 
on  the  writ  of  replevin  by  which  this  action  was  commenced. 
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Thus  far,  the  parties  are  agreed  as  to  the  facts.  The  plain- 
tiflf,  however,  alleges  that  the  defendant  failed  to  give  the  con- 
signees notice  of  the  arrival  of  the  lumber  in  time  for  them  to 
forward  the  barges  to  Springdale  previous  to  June  12,  and  that 
the  water,  on  that  day,  had  become  too  low  for  that  purpose. 
Both  allegations  are  denied  by  the  defendant. 

The  questions  relating  to  notice,  and  to  the  stage  of  the 
water,  were  properly  disposed  of  by  the  trial  judge,  and  so  far 
as  these  affect  the  rights  of  the  parties  the  appellant  has  no 
valid  ground  of  complaint.  Whether  the  notice  was  reason- 
ably prompt,  depended  on  circumstances  of  such  a  character 
that  there  could  be  no  fixed  standard  by  which  the  question 
might  be  determined.  The  stage  of  water  required  for  the 
movement  of  the  barges,  with  the  facts  relative  to  its  existence, 
were  matters  to  be  shown  by  the  testimony  of  witnesses  ac- 
quainted with  the  navigation  of  the  stream,  and  could  not  l?e 
decided  by  the  court.  But  these  questions  were  for  the  jury, 
and  were  submitted  with  adequate  instructions. 

That  a  bailment  exists  here  must  be  admitted ;  but  appel- 
lant contends  that  the  facts  of  this  case  do  not  bring  it^within 
any  of  the  established  classes  of  bailment,  known  to  the  law 
of  this  state,  and  therefore  argues,  inferentially,  that  the  duties 
and  liabilities  arising  from  the  contractual  relation  here  can- 
not be  enforced  on  the  ground  of  a  lien  by  the  bailee,  in  the 
absence  of  a  special  agreement  therefor.  A  bailment  is  a  de- 
livery of  personal  property  in  trust.  Blackstone  says  that  "  a 
bailment  is  a  delivery  of  goods  in  trust,  upon  a  contract  ex- 
pressed or  implied,  that  the  trust  shall  be  faithfully  executed 
on  the  part  of  the  bailee."  This  is  substantially  the  definition 
given  by  other  writers  on  the  subject.  The  character  of  the 
trust  may  be  as  broad  as  its  duties  require ;  yet,  speaking  gen- 
erally, all  deliveries  of  personal  property  in  trust  for  a  lawful 
purpose  are  bailments.  Classifications  have  sprung  from  the 
nature  of  the  trusts  rather  than  from  any  inherent  principle 
of  distinction.  The  duties  of  the  bailee  have  served  iis  desig- 
nations, by  which  they  are  most  commonly  known.  Thus  we 
have  warehousemen,  common  carriers,  innkeepers,  mechanics, 
tradesmen,  etc. ;  but  the  underlying  principle  of  a  bailment  is 
the  delivery  of  pei-sonal  property  in  trust  for  a  certain  purpose. 
A  common  carrier  is  one  whose  business  it  is  to  carry  chattels 
Vol.  XXVI— 37 
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for  all  peraons  who  may  choose  to  employ  and  remunerate  him  ; 
and  this  applies  to  carriers  by  land  and  water,  without  regard 
to  distance  or  motive  power.  The  duties  and  responsibilitiea 
of  a  common  carrier  are  to  faithfully  periPorm  the  undertaking, 
without  regard  to  his  qualifications,  and  he  may  limit  his  com- 
"  mon-law  liability  by  contract,  except  for  his  torts  or  gross 
negligence.  In  the  absence  of  a  stipulation  therefor  he  is  en- 
titled to  be  paid  what  the  particular  services  are  worth  and  as 
security  for  this  the  law  gives  him  a  lien  on  the  property 
bailed,  while  in  his  possession.  Generally  speaking  one  who 
receives  the  property  of  another,  to  do  something  to  it  or  about 
it,  or  transport  it,  or  care  for  it,  has  a  lien  upon  it  for  the 
particular  service  rendered  in  relation  to  it,  while  the  property 
is  in  his  possession.  This  doctrine  is  sustained  by  the  text- 
books and  the  leading  cases  on  the  subject. 
/  Under  the  evidence  it  is  clear  that  the  defendant's  undertak- 
ing was  that  of  a  common  carrier.  It  held  itself  "  ready  to 
carry  anything  its  barges  wei^e  suited  for,"  for  all  persons,  at  a 
profit/  The  subsequent  claim  for  the  care  of  the  lumber  and 
use  of  the  barges,  arising  from  their  detention,  after  a  reason- 
able time  allowed  for  the  discharge  of  the  freight,  is  analogous 
to  the  service  of  a  warehouseman.  It  is  immaterial  whether 
this  service  was  rendered  as  a  carrier  or  as  warehouseman. 
The  lien  arose  from  the  bailment  without  reference  to  its 
particular  classification.  For  service,  as  either,  the  law  gives 
a  lien  on  the  property  bailed,  and  its  reasonable  value  was  for 
the  jury.  As  all  the  evidence  respecting  the  matter  in  con- 
troversy was  heard  and  passed  upon  by  the  jury,  the  verdict  is 
conclusive.  The  charter  powers  of  the  defendant  are  not  raised 
by  the  record. 

Judgment  affirmed. 

Orlady,  Portbb  and  Henderson,  J  J.,  dissent. 
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Echard  v.  Morton,  Appellant. 

Slander'— Privileged  cammunicatian — Burden  of  proof — Malice. 

A  statement  made  in  good  faith  relating  to  a  subject  in  which  the  person 
making  the  communication  is  interested  or  in  regard  to  which  he  has  a  social  / 
or  moral  duty,  when  made  to  one  having  a  like  interest  or  duty,  is  privileged,  / 
and  in  such  case  the  burden  of  proof  rests  on  the  party  claiming  to  have 
been  slandered  to  show  that  the  communication  was  malicious.  This  in- 
cludes conmiunications  bona  fide  made  by  the  author  in  the  prosecution 
of  his  own  rights  or  interests.  As  to  such  communication  the  law  does 
not  imply  malice  from  the  communication  itself.  The  plaintiff  must  sat- 
isfy the  jury  of  the  existence  of  actual  malice  before  he  is  entitled  to  a  re- 
covery. 

Whether  a  communication  is  privileged  or  not  is  a  question  of  law  to  be 
determined  by  the  court.     Whether  the  defendant  was  actuated  by  mali-   / 
cious  motives  in  speaking  the  defamatory  words  is  a  question  of  fact  for  the 
jury. 

In  an  action  of  trespass  for  scandal  it  appeared  that  ^en  the  borou^ 
in  which  defendant  lived  was  about  to  open  a  street,  the  defendant  appeared 
at  a  meeting  of  the  council  and  stated  that  the  borough  authorities  had 
entered  upon  his  land  without  right  and  were  causing  damage  to  his  prop- 
erty. A  deed  was  then  exhibited  by  the  clerk  of  the  council  which  it  was 
alleged  had  been  executed  by  the  defendant  and  under  which  the  borough 
claimed  the  right  to  occupy  the  defendant's  land  included  within  the  lines 
of  the  street.  The  deed  purported  to  have  been  acknowledged  before  the 
plaintiff,  a  justice  of  the  peace.  The  defendant  denied  that  he  ever  executed 
it  in  the  presence  of  the  plaintiff.  Thereupon  the  plaintiff  brought  the  ac- 
tion for  the  defamation  implied  in  the  defendant's  denial.  Held^  that  the 
defendant's  denial  was  privileged,  and  that  the  burden  was  on  the  plaintiff 
to  show  that  the  words  used  were  not  true,  and  that  the  defendant  uttered 
them  maliciously. 

Argued  April  18,  1904.  Appeal,  No.  138,  April  T.,  1904, 
by  defendant  from  judgment  of  C.  P.  Fajette  Co.,  Dec.  T., 
1901,  No.  260,  on  verdict  for  plaintiff  in  case  of  James  Echard 
V.  A.  B.  Morton.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter,  Morrison  and  Henderson,  J  J.     Reversed. 

Trespass  to  recover  damages  for  slander.     Before  Umbel,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court 

The  court  charged  in  part  as  follows : 

The  defendant  therefore  relies  for  his  defense  in  this  case  on 
what  he  claims  to  be  the  truth  of  his  statement,  claiming  that 
he  never  did  acknowledge  the  deed  that  was  offered  or  that 
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was  spoken  of  at  that  time  and  a  copy  of  which  or  the  record 
of  which,  has  been  offered  in  evidence  here  before  you.  If  that 
be  true,  if  he  did  not  acknowledge  that  deed  before  Enquire 
Echard,  then  your  verdict  should  be  for  the  defendant. 

[In  that  regard,  if  the  defendant  uttered  those  words,  we 
will  say  to  you  that  if  they  were  false  then  they  are  capable  of 
the  meaning  contended  for  by  the  plaintiff.  If  they  were  not 
false  then  your  verdict  should  be  for  the  defendant.  If  they 
are  false  and  if  he  uttered  them  then  your  verdict  should  be 
for  the  plaintiff,  if  you  find  that  the  defendant  used  them  in  the 
sense  contended  for  by  the  plaintiff ;  it  is  for  you  to  determine 
the  meaning  intended  by  the  defendant  when  he  uttered  those 
words  if  they  were  false.  The  defendant  admits  that  he  uttered 
them;  then  the  next  considemtion  for  you  to  pass  upon  is 
whether  or  not  they  were  false.  If  they  were  false  then  they 
were  or  could  be  slanderous  according  as  you  determine  the 
meaning  intended  and  if  they  were  slanderous  and  injurious  to 
the  reputation  of  the  plaintiff  then  the  next  question  for  your 
cousidei-ation  would  be  the  amount  of  damages.]     [3] 

Defendant  presented  these  points : 

1.  If  the  jury  believe  that  the  defendant  made  denial  to 
tlie  Connellsville  borough  council  and  elsewhere  of  the  said 
acknowledgment  of  his  deed,  as  alleged  in  the  plaintiff's  state- 
ment, with  no  purpose  of  injuring  the  plaintiff,  but  in  the  hon- 
est belief  that  the  said  acknowledgment  had  not  been  made  by 
him,  the  defendant's  statements  thus  denying  the  said  acknowl- 
edgment were  not  in  themselves  slanderous,  and  without  evi- 
dence of  malice  on  the  part  of  the  defendant  towards  the 
plaintiff,  the  verdict  should  be  for  the  defendant.  Answer: 
Refused  as  in  such  case  malice  may  be  presumed  until  the 
conti-ary  is  proved.  [5] 

3.  If  the  defendant,  honestly  although  mistakenly,  believ- 
ing that  he  had  not  acknowledged  the  said  deed,  declared 
before  the  Connellsville  council  or  elsewhere,  as  alleged  in  the 
plaintiff's  statement,  that  he  did  not  acknowledge  the  said 
deed,  and  if  the  defendant  made  this  declaration  for  the  sole 
purpose  of  protecting  his  own  interests  and  of  relieving  him- 
self from  what  he  considered  to  be  the  injurious,  unintended 
and  unjust  force  and  effect  against  himself  of  the  said  deed, 
at  the  same  time  protesting  and  declaring  to  the  council,  that 
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the  deed  covered  more  of  his  ground  than  he  had  ever  agreed 
or  intended  to  convey  to  the  borough,  and  more  than  he  was 
willing  to  convey  to  the  borough;  and  if  the  defendant  also 
honestly  although  mistakenly,  believing,  that  the  deed  would 
not,  without  his  acknowledgment,  convey  the  land  as  described 
in  it ;  and  if  the  defendant  in  making  the  said  alleged  state- 
ments concerning  the  acknowledgment  of  the  said  deed,  to  the 
council,  had  no  other  purpose  or  intention  than  to  protect  his 
own  interests,  to  avoid  a  legal  contention,  and  to  induce  the 
council  without  a  lawsuit  to  rectify  the  said  deed  by  changing 
the  description  in  it,  as  the  defendant  thought  could  properly 
be  done,  and  should  honestly  be  done,  the  defendant's  decla- 
rations as  alleged  in  the  plaintiff's  statement  were  privileged 
communications,  and  the  plaintiff  cannot  recover  in  this  case 
without  proof  by  the  plaintiff,  of  defendant's  express  and  willful 
malice  towards  the  plaintiff  himself,  and  without  proof,  that 
the  defendant's  spirit  and  purpose  in  using  the  said  words 
specified  in  the  plaintiff's  statement,  under  the  circumstances 
as  shown  by  the  evidence  were,  as  alleged  in  the  plaintiff's 
inuendo  in  his  said  statement,  as  follows,  viz :  "  a  wicked  con- 
trivance of  the  defendant,  not  only  to  deprive  the  plaintiff  of 
his  good  name,  fame  and  credit,  and  to  bring  him  into  reproach, 
and  to  injure  and  destroy  his  reputation  as  a  public  officer,  and 
to  subject  him  to  prosecution  and  punishment  for  perjury,  infi- 
delity in  oflBce  and  violation  of  his  oath  as  a  justice  of  the 
peace."     Answer:  Refused.  [7] 

Edward  Camphellj  with  him  R.  P,  Kennedy^  for  appellant. — 
The  denial  of  defendant  was  privileged :  Savile  v.  Roberts,  1 
L.  Raym.  374;  Ki-amer  v.  Stock,  10  Watts,  115;  Briggs  v. 
Garrett,  111  Pa.  404;  Neeb  v.  Hope,  111  Pa.  145. 

E.  C.  Highee^  of  Sterling^  Highee^  Dumhauld  ^  Brown^  for 
appellee. — It  is  for  the  court  to  decide  whether  the  words 
laid  in  the  plaintiff's  statement  are  capable  of  the  meaning 
ascribed  to  them  in  the  inuendo  and  for  the  jury  to  decide 
whether  such  meaning  was  truly  applied  to  them :  Leitz  v. 
Hohman,  16  Pa.  Superior  Ct.  276 ;  Commonwealth  v.  Keenan, 
67  Pa.  203 ;  Pittock  v.  O'Neill,  63  Pa.  253 ;  Hays  v.  Brierly, 
4  WattB,  392. 
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Falsehood  and  the  absence  of  probable  cause  will  amount 
to  proof  of  malice :  White  v.  NichoUs,  44  U.  S.  266. 

Opinion  by  Henderson,  J.,  November  21, 1904 : 

When  the  borough  of  Connelsville  was  about  to  open  Craw- 
ford avenue  the  defendant  appeared  at  a  meeting  of  the  coun- 
cil and  stated  that  the  borough  authorities  had  entered  upon 
his  land  without  right  and  were  causing  damage  to  his  prop- 
erty. A  deed  was  then  exhibited  by  the  clerk  of  the  council 
which  it  was  alleged  had  been  executed  by  the  defendant  and 
under  which  the  borough  claimed  the  right  to  occupy  the  de- 
fendant's land  included  within  the  lines  of  the  street.  The  deed 
purported  to  have  been  acknowledged  before  the  plaintiff,  a 
justice  of  the  peace.  The  defendant  denied  that  he  ever  ex- 
ecuted it  in  the  presence  of  the  plaintiff.  Thereupon  the 
plaintiff  brought  this  action  for  the  defamation  implied  in  the 
defendant's  denial.  One  of  the  grounds  of  defense  presented 
at  the  trial  was  that  the  communication  was  privileged  and  tlic 
assignments  of  error  relate  to  the  charge  of  the  court  and  the 
answers  to  tho  defendant's  points  on  this  subject. 

It  seems  not  to  have  been  denied  that  the  defendant  ap- 
peared at  the  meeting  of  the  council  for  the  protection  of  his 
property  and  in  defense  of  his  rights  agahist  what  he  alleged 
to  be  an  unwarranted  trespass.  He  came  before  the  body 
which  had  control  of  the  subject  and  whose  interference  he 
sought  for  protection  of  his  interests.  It  is  not  shown  that 
he  was  animated  by  any  other  purpose  or  motive  in  so  do- 
ing. 

A  statement  made  in  good  faith  relating  to  a  subject  in  which 
the  person  making  the  communication  is  interested  or  in  regard 
to  which  he  has  a  social  or  moral  duty,  when  made  to  one  hav- 
ing a  like  interest  or  duty,  is  privileged,  and  in  such  case  the 
burden  of  proof  rests  on  the  party  claiming  to  have  been  slan- 
dered to  show  that  the  communication  was  malicious :  Too- 
good  V.  Spyring,  1  C.  M.  &  R.  181 ;  Harrison  v.  Bush,  5  E.  & 
B.  344 ;  White  v.  Nicholls,  44  W.  S.  266  ;  Gassett  v.  Gilbert, 
72  Mass.  94 ;  Briggs  v.  Garrett,  111  Pa.  404.  This  includes 
communications  bona  fide  made  by  the  author  in  the  prosecu- 
tion of  his  own  rights  or  interests.  As  to  such  communication 
the  law  does  not  imply  malice  from  the  communication  itself. 
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The  plaintifif  must  satisfy  the  jury  of  the  existence  of  actual 
malice  before  he  is  entitled  to  a  recovery. 

Whether  a  communication  is  privileged  or  not  is  a  question 
of  law  to  be  determined  by  the  court:  Neeb  v.  Hope,  111  Pa. 
145.  Whether  the  defendant  was^  actuated  by  malicious  mo- 
tives in  speaking  the  defamatory  words  is  a  question  of  fact 
for  the  jury.  We  have  no  doubt  that  the  language  attributed 
to  the  defendant  was  spoken  on  a  proper  occasion  and  upon  a 
subject  relating  to  his  property  rights  in  which  subject  the 
council  was  also  interested.  The  defendant  was  not  only  not 
bound  to  remain  silent  when  confronted  with  a  document,  the 
effect  of  which  was  claimed  to  be  the  conveyance  to  the  public 
of  a  right  to  use  his  land,  if  he  honestly  believed  that  he  did 
not  execute  such  a  conveyance,  but  his  silence  on  such  an  oc- 
casion might  have  raised  a  presumption  of  acquiescence  in  the 
claim  asserted  by  the  borough.  If  the  instrument  under  which 
the  borough  claimed  the  right  to  proceed  did  not  have  or  was  not 
intended  to  have  the  effect  attributed  to  it,  it  was  the  defend- 
ant's right,  if  not  his  duty,  so  to  contend  when  his  property 
was  about  to  be  taken  under  the  authority  alleged  to  have 
been  granted.  The  burden  was  thereby  shifted  to  the  plaintiff 
to  show  that  the  words  used  were  not  true  and  that  the  de- 
fendant uttered  them  maliciously. 

The  defendant's  claim  of  privilege  was  directly  raised  by  the 
first  and  third  points,  of  which  the  defendant  was  entitled  to 
an  aflBrraance.  The  learned  judge  of  the  court  below,  as  shown 
in  that  portion  of  the  charge  set  forth  in  the  second  assignment 
of  error,  misapprehended  the  position  of  the  defendant  upon 
this  subject.  The  jury  was  therein  advised  that  the  defendant 
relied  for  his  defense  on  what  he  claimed  to  be  the  truth  of  his 
statement  that  he  never  acknowledged  the  deed  which  was  of- 
fered or  spoken  of  at  the  meeting  of  the  council  and  was  in- 
structed that  if  he  did  not  acknowledge  the  deed  before  the 
plaintiff  the  verdict  should  be  for  the  defendant.  The  jury 
was  further  instructed,  as  set  forth  in  the  third  assignment  of 
error  that  if  the  words  spoken  were  false  and  the  defendant 
used  them  in  the  sense  contended  for  by  the  plaintiff,  the  ver- 
dict should  be  for  the  plaintiff.  By  the  refusal  of  the  first  and 
third  points,  and  this  instruction  to  the  jury,  the  defendant 
was  deprived  of  one  of  his  defenses  and  what  seems  to  be  his 
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principal  defense  under  the  evidence  in  the  case.  He  was  en- 
titled to  the  instruction  that  if  he  made  the  denial  of  the  exe- 
cution of  the  deed  in  the  honest  belief  that  he  had  not  ac- 
knowledged it  and  with  no  other  purpose  than  to  maintain  his 
own  rights  and  to  induce  the  borough  council  to  protect  liim 
therein,  the  statement  so  made  was  privileged  and  the  plain- 
tiff could  not  recover  without  proof  of  actual  malice. 

If  as  contended  by  the  plaintiff  the  relation  of  the  parties, 
the  circumstances  attending  the  publication  and  the  connection 
of  the  defendant  with  the  deed  negative  the  claim  of  good 
faith  and  honest  belief,  the  jury  must  nevertheless  determine 
that  question  under  all  the  evidence. 

The  second,  third,  fifth  and  seventh  assignments  of  error  are 
sustained,  the  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Commonwealth,  Appellant,  v.  Kebort. 

ConsHtuHonal  law — Title  of  statute — Adulteration  of  food — Drink. 

The  Act  of  June  26,  1895,  P.  L.  317,  entitled  "An  Act  to  provide  against 
the  adulteration  of  food,  and  providing  for  the  enforcement  thereof,"  which 
states  in  section  2  of  said  act  that  "the  term  food,  as  used  herein,  shall 
include  all  articles  used  as  food  or  drink  by  man,  whether  simple,  mixed  or 
compound,"  is  constitutional  as  applied  to  adulterated  blackberry  wine, 
and  does  not  violate  the  provision  of  sec.  3,  art.  Ill  of  the  constitution  of 
Pennsylvania,  relating  to  the  title  of  statutes. 

Argued  Oct.  4, 1904.  Appeal  No.  134,  April  T.,  1906,  by 
plaintiff,  from  order  of  Q.  S.  Crawford  Co.,  Feb.  T.,  1904,  No. 
35,  arresting  judgment  in  case  of  Commonwealth  v.  F.  J.  Ke- 
bort and  Nick  Kebort.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter  and  Morrison,  JJ.    Reversed. 

Indictment  for  selling  adulterated  blackberry  wine.  Before 
Thomas,  P.  J. 

The  jury  returned  a  verdict  of  guilty,  and  the  court  arrested 
the  judgment. 

.Error  assigned  was  in  arresting  the  judgment. 
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A.  H.  Woodwardy  with  him  C.  Victor  Johnson^  district  at- 
torney, George  W.  Haskins  and  John  0.  McClintock,  for  appel- 
lant.— The  act  of  June  26,  1895,  is  constitutional :  Com.  v. 
Cuny,4  Pa.  Superior  Ct.  356 ;  Com.  v.  Geesey,  1  Pa.  Superior 
Ct.  502;  Wheeler  v.  Rice,  4  Brewst.  129  ;  Yeager  v.  Weaver, 
64  Pa.  425 ;  Road  in  Phcenixville,  109  Pa.  44  ;  Com.  v.  Lloyd, 
2  Pa.  Superior  Ct.  6 ;  Washington  Borough  v.  McGeorge,  146 
Pa.  248. 

Thomas  J.  Prather^  with  him  Wesley  B.  JSest^  Otto  Stolz  and 
Julius  ByleSy  for  appellees. — The  words  drink  and  food  are  not 
synonyms  and  cannot  be  used  interchangeably  to  represent  the 
same  things.  If  the  term  food  commonly  includes  drink  in  its 
known  and  popular  acceptation  of  the  term,  why  was  it  neces- 
sary in  the  second  section  of  the  act  to  define  the  same  and 
legislate  as  to  what  the  term  food  should  mean  or  include? 

The  words  of  a  statute  (if  in  common  use)  are  to  be  taken 
in  their  natural,  plain,  obvious  and  ordinary  signification.  The 
legislative  intent  is  to  be  sought  for  through  the  ordinary  sig- 
nification of  common  words :  Philadelphia  &  Erie  R.  R.  Co. 
V.  Catawissa  R.  R.  Co.,  53  Pa.  20 ;  Commonwealth  v.  Curry, 
4  Pa.  Superior  Ct.  356;  Commonwealth  v.  Hazen,  207  Pa. 
52. 

Food  is  a  word  in  common  use,  and  should  be  taken  in  its 
natural,  plain  and  ordinaiy  meaning  as  it  is  uniformly  employed 
in  the  everyday  speech  of  the  people,  and  the  same  is  true  of 
the  word  drink. 

The  sense  given  to  particular  words  by  our  great  lexicog- 
raphers is  always  entitled  to  weight,  yet  where  the  word  is 
used  in  act  of  assembly  regard  must  be  had  to  the  circumstances 
surrounding  its  use :  Penna.  R.  R.  Co.  v.  Price,  96  Pa.  256. 

Words  not  used  in  a  technical  sense  nor  as  words  of  art  are 
presumed  to  have  been  used  in  their  known  sense:  Garman  v. 
Potts,  135  Pa.  506. 

Opinion  by  Orlady,  J.,  November  21, 1904 : 

The  defendants  were  convicted  on  an  indictment  framed 

under  the  Act  of  June  26, 1895,  P.  L.  317,  entitled  "  An  act 

to  provide  against  the  adulteration  of  food,  and  providing  for 

the  enforcement  thereof."     The  particular  offense  was  that 
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they  sold  an  adulterated  article  of  food,  to  wit:  blackberry  wine. 
The  judgment  was  subsequently  arrested  by  the  court  on  the 
ground  that  the  act  was  unconstitutional,  in  that  its  title  vio- 
lates section  3,  article  III,  of  the  constitution,  which  is  as 
follows :  "  No  bill,  except  general  appropriation  bills  shall  be 
passed  containing  more  than  one  subject  which  shall  be  clearly 
expressed  in  the  title."  It  is  urged  that  the  title  does  not  give 
notice  of  proposed  legislation  with  reference  to  intoxicating 
liquors  or  drinks  of  any  kind,  and  that  blackberry  wine  is  such 
an  article.  Nor  does  it  give  notice  of  any  purpose  or  intent  to 
legislate  with  reference  to  the  sale  or  offering  for  sale  of  any 
article  whatever. 

The  uncontradicted  evidence  in  the  case  established  beyond 
question  that  the  defendants  conducted  a  licensed  saloon  or 
restaurant,  and  sold  one  half  pint  of  liquor  labeled  pure  black- 
berry wine,  which  contained  mixed  therein  and  therewith 
salicylic  acid,  coal  tar  or  artificial  coloring  dyes,  tannic  acid, 
glucose,  and  alcohol  in  imitation  of  pure  blackberry  wine;  that 
the  added  substances  lowered  and  depreciated  the  strength, 
purity,  and  quality  of  the  article,  made  it  injurious  to  health, 
and  that  it  was  not  blackberry  wine  in  the  acceptation  of  any 
definition. 

The  sufficiency  of  the  title  to  an  act  of  assembly  has  been 
presented  for  consideration  by  the  appellate  courts  in  as  varied 
forms  as  the  ingenuity  of  counsel  could  suggest,  and  it  has 
uniformly  been  held  that  all  that  is  required  is  that  the  title 
fairly  gives  notice  of  the  subject  of  the  act  so  as  reasonably  to 
lead  to  an  inquiry  into  its  body ;  that  it  should  not  mislead  or 
tend  to  aveii;  inquiry  into  its  contents  ;  that  the  act  should  not 
contain  two  subjects,  and  that  it  is  not  necessary  that  the  title 
should  be  a  complete  index  to  its  contents. 

In  Com.  V.  Jones,  4  Pa.  Superior  Ct.  362,  it  is  stated  by  our 
Brother  Smith,  "The  unity  of  the  subject  of  a  statute  is  to  be 
determined  by  its  paramount  purpose  rather  than  by  the  details 
through  which  that  purpose  is  to  be  accomplished.  The  sub- 
ject may  have  but  one  object,  while  the  measures  necessary  for 
the  attainment  of  that  object  may  necessarily  embrace  many 
subordinate  subjects,  differing  in  their  nature  and  particular 
effect,  yet  all  contributing  to  it,  and  comprised  within  the 
principal  subject.    Everything  which  the  nature  of  the  subject 
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of  a  title  reasonably  suggests  as  necessary  or  appropriate  for 
the  accomplishment  of  its  expressed  purpose,  is  sufficiently 
indicated  by  such  title." 

In  Sugar  Notch  Borough,  192  Pa.  349,  it  is  held  to  be  the 
rule  established  in  all  cases,  ^^  Where  a  general  title,  sufficient 
to  cover  all  the  provisions  of  an  act,  is  followed  by  specifications 
of  the  particular  branches  of  the  subject  with  which  it  proposes 
to  deal,  the  scope  of  the  act  is  not  limited  nor  the  validity  of 
the  title  impaired  except  as  to  such  portions  of  the  general 
subject  as  legislators  and  others  would  naturally  and  reasonably 
be  led  by  the  qualifying  words  to  suppose  would  not  be  affected 
by  the  act.  This  is  the  rule  established  by  all  our  cases.  .  .  . 
The  express  enumerations  of  the  specific  subject  must  be 
affirmatively  misleading  as  to  the  intent  to  exclude  others,  or 
the  title  will  not  be  made  invalid  by  it.  .  .  .  It  must  not  be 
lost  sight  of  that  the  attitude  of  courts  is  not  one  of  hostility 
to  acts  whose  constitutionality  is  attacked.  On  the  contrary, 
all  the  presumptions  are  in  their  favor,  and  courts  are  not  to 
be  astute  in  finding  or  sustaining  objections."  See  also  Com. 
V.  Gilligan,  195  Pa.  504.  We  cannot  try  the  constitutionality 
of  a  legislative  act  by  the  motives  and  designs  of  the  lawmakers, 
however  plainly  expressed,  if  the  act  itself  is  within  the  scope 
of  their  authority,  it  must  stand,  and  we  are  bound  to  make  it 
stand  if  it  will,  upon  any  intendment.  It  is  its  effect,  not  its 
purpose  which  must  determine  its  validity.  Nothing  but  a 
clear  violation  of  the  constitution,  a  clear  usurpation  of  power 
prohibited,  will  justify  the  judicial  department  in  pronouncing 
an  act  of  the  legislative  department  unconstitutional  and  void : 
Com.  v.  Keary,  198  Pa.  500.  See  also  Com.  v.  Lloyd  2  Pa. 
Superior  Ct.  6,  affirmed  in  178  Pa.  308;  Com.  v.  Mintz,  19 
Pa.  Superior  Ct.  283 ;  New  Brighton  Borough  v.  Biddell,  201 
Pa.  96  ;  Franklin  v.  Hancock,  18  Pa.  Superior  Ct.  398,  affirmed 
in  204  Pa.  110. 

It  was  said  in  Phoenixville  Road,  109  Pa.  44,  "  while  it  may 
be  difficult  to  formulate  a  rule  by  which  to  determine  the  ex- 
tent to  which  the  title  to  a  bill  must  specialize  its  objects,  it 
may  be  safely  assumed  that  the  title  must  not  only  embrace 
the  subject  of  proposed  legislation,  but  also  express  the  same  so 
clearly  and  fully  as  to  give  notice  of  the  legislative  purpose  to 
those  who  may  be  specially  interested  therein.     Unless  it  does 
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this  it  is  useless :  "  Mt.  Joy  Borough  v.  Lancaster,  etc.,  Turn- 
pike, 182  Pa.  581. 

In  Com.  V.  Kevin,  202  Pa.  23,  the  defendant  was  indicted 
for  selling  adulterated  raspberry  syrup;  the  defense  being 
stated  in  the  defendant's  fourth  point  for  charge,  which  is  as 
follows :  "  The  defendant  in  this  case  is  indicted  for  selling  one 
bottle  of  ayrup,  and  if  the  jury  should  find  from  the  evidence 
that  the  single  bottle  actually  sold  did  not  contain  salicylic 
acid  in  suflBcient  quantities  to  be  poisonous  or  injurious  to 
health,  then  your  verdict  must  be  for  the  defendant."  The 
Supreme  Court  stated,  "  We  are  not  prepared  to  adopt  this 
construction  of  the  clause  under  consideration.  The  purpose 
of  the  statute  was  to  prevent  the  adulteration  of  food,  the 
term  *  food '  including  all  articles  used  for  food  or  drink  by 
man.  .  .  .  The  purpose  of  the  legislation  in  the  passage  of  the 
act  is  most  commendable  and  the  statute  should  receive  a  con- 
struction by  the  courts  that  will  fully  and  effectually  accom- 
•  plish  the  object  of  its  enactment.  .  .  .  The  guilt  of  the  defendant 
did  not  depend  upon  the  nature  or  character  of  the  compound 
resulting  from  the  addition  of  the  salicylic  acid  to  the  fruit 
syrup,  but  was  to  be  determined  solely  upon  the  poisonous  or 
injurious  qualities  of  the  acid  which  was  the  ingredient  added 
to  the  food." 

The  second  section  of  the  act  is  as  follows :  The  term  "  food  " 
as  used  herein  shall  include  all  articles  used  for  food  or  drink 
by  man,  whether  simple,  mixed  or  compound. 

The  comprehensive  term  "  adulteration  of  food  "  in  this  title 
reasonably  directs  the  attention  of  all  persons  who  are  engaged 
in  the  manufacture  or  sale  of  any  and  every  article  which  rea- 
sonably may  be  used  for  or  with  food,  in  simple  mixed  or  com- 
pounded form,  to  examine  into  the  body  of  the  act.  When  we 
consider  that  the  purity,  wholesomeness,  adulteration,  and 
merchantable  quality  of  what  we  eat  and  drink  has  been  the 
subject  of  resolute  and  unremitting  legislation  since  our  colonial 
dajrs  ;  that  our  everyday  knowledge  teaches  us  that  the  terms 
''  food  "  and  "  food  products  "  embrace  liquids  and  solids,  ani- 
mal and  vegetable  substances,  in  simple,  mixed  and  combined 
forms ;  that  our  citizens  represent  a  large  number  of  coun- 
tries with  diverse  racial  and  national  habits  and  customs  in 
regard  to  their  food,  and  the  maimer  of  preparing  it  for  use ; 


Digitized  by 


Google 


COMMONWEALTH,  Appellant,  v.  KEBORT.  589 

584,  (1904).]  Opinion  of  the  Court. 

that  many  of  our  people  use  wine,  beer,  coffee,  tea,  cocoa  and 
other  liquids  as  normally  and  for  the  same  purpose  that  they 
use  meats  or  vegetables ;  and  in  regard  to  which  there  is  so 
much  social  and  ethical  diversity  of  opinion ;  it  is  apparent  that 
an  inquiry  into  the  subject  of  the  adulteration  of  food  is  both 
,  natural  and  important.  The  same  article  may  be  an  intoxicat- 
ing liquor  and  a  food,  depending  upon  the  manner  and  extent 
of  its  use  and  whether  in  either  class  it  is  a  proper  subject  for 
legislative  action ;  just  as  the  same  article  may  be  a  food,  a  medi- 
cine, or  used  in  the  arts  or  in  commerce  and  still  preserve  its 
distinctive  quality  in  each  group.  There  are  very  few  of  our 
ordinary  foods  which  are  used  in  their  natural  or  separate  state ; 
nearly  all  are  prepared  and  combined  with  other  articles  to  be 
made  more  palatable  or  nutritious.  It  was  doubtful  under  the 
decisions  of  some  courts  whether  an  adulteration  was  effected 
by  substituting  or  adding  an  inert  or  harmless  ingredient,  and 
to  avoid  f  uther  controversy  the  legislature  gave  a  definition,  in 
the  third  section  of  the  act,  of  the  word  "  adulteration,"  which 
we  held  to  be  obligatory  upon  all. 

The  subject  to  which  this  act  refers  is  **  adulteration  of 
food  "  which  is  unequivocally  expressed  in  the  title,  and  the 
reason  for  its  enactment  is  as  apparent  as  the  causes  inducing 
the  act  of  May  15,  1893  (Cora.  v.  Jones,  4  Pa.  Superior  Ct. 
362),  to  wit:  ''because  the  lives,  health,  safety,  and  welfare 
of  persons  are  not  adequately  secured  by  voluntary  action." 
There  is  notliing  in  the  second  section  of  the  act  that  does  not 
pertain  to  the  designated  subject,  the  title  is  not  misleading 
but  germane  to  the  subject  mentioned  in  the  second  section 
and  this  section  relates  to  but  one  subject.  The  subdivisions 
and  definitions  are  but  specifications  of  the  particular  branches 
of  the  subject  with  which  it  proposes  to  deal.  Judge  Shabs- 
wooD  in  Com.  v.  Butler,  99  Pa.  535,  announced  the  rule  of 
construction  to  be  "  where  the  contention  is  as  to  the  meaning 
of  a  word,  as  it  is  in  this  case,  if  any  meaning,  whether  techni- 
cal or  popular,  will  sustain  the  exercise  of  the  power  it  is  suffi- 
cient ;  on  the  other  hand,  if  the  strict  and  legal  meaning  would 
have  the  effect  to  limit  and  destroy,  while  some  other  popular 
acceptation  of  the  word  would  support  the  legislative  act,  it 
must  be  resorted  to.  The  popular  sense  of  a  technical  word, 
if  it  has  a  popular  sense  broader  than  the  technical  one,  must 
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be  adopted,  but  not  if  the  effect  be  to  limit  or  restrain  the  gen- 
eral grant  of  power.  ...  To  doubt  is  to  be  resolved  in  favor 
of  the  constitutionality  of  the  act.  .  .  .  We  ought  to  be  care- 
ful not  to  hamper  the  power  of  the  legislature  by  any  narrow, 
strained  construction."    See  also  Com.  v.  Moir,  199  Pa.  534. 

The  words  "  adulteration  of  food "  in  the  title  cannot  be 
said  to  be  technical,  or  as  tending  to  avert  an  inquiry,  there  be- 
ing eighteen  popular  synonyms  given  for  the  word  **food" 
and  eleven  for  "  adulteration,"  (Soule)  indicating  a  wide  scope 
and  various  shades  of  meaning,  therefore  reasonably  suggest- 
ing an  examination  into  the  body  of  the  act  to  ascertain  just 
what  special  significance  they  may  have  therein.  If  they  have 
Ix)th  a  restricted  and  popular  meaning  an  inquiry  becomes  the 
more  reasonable  as  well  as  the  more  important. 

In  Com.  V.  Curry,  4  Pa.  Superior  Ct.  356,  we  held  that  this 
title  fairly  gives  notice  of  the  contents  so  as  reasonably  to  lead 
to  an  inquiry  into  the  body  of  the  bill  to  ascertain  the  legisla- 
tive definition  of  the  word  "  adulteration  ;  "  and  we  do  not  en- 
large the  scope  of  that  decision  in  now  holding  that  by  its  very 
words  it  is  alike  sufficient  to  invite  an  examination  of  the  leg- 
islative meaning  given  to  the  word  *'  food."  The  words  **  or 
drink  "  in  the  second  section  do  not  give  a  separate  and  inde- 
pendent meaning  to  the  word  "  food  "  as  used  in  the  title. 

The  argument  of  the  appellee  presents  objections  to  the  act 
which  are  not  responsive  to  the  assignments  of  error  and  for 
that  reason  they  are  not  answered.  The  second  phase  of  tlie 
objection  to  the  constitutionality  of  the  act  as  raised  by  the 
fourth  assignment  is  fully  answered  by  Com.  v.  Kevin,  202  Pa. 
23. 

The  order  of  the  court  below  in  arresting  the  judgment  is 
reversed  and  the  record  is  remitted  to  the  end  that  the  defend- 
ant may  be  sentenced  according  to  law. 
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Astwood,  Appellant,  v.  Wanamaker. 

A  rbUraiion — Referee — A  ward — Judgment. 

Where  parties  agree  upon  a  referee  ''to  settle  and  forever  dispose  of  all 
questions  and  controversies  arising  and  existing  between  them,"  and  further 
agree  that  the  award  shaU  be  final  and  conclusive  without  appeal  and  that 
a  judgment  may  be  entered  upon  the  award,  and  the  referee  in  good  faith 
makes  an  award  covering  the  matters  in  dispute,  excepting  specifically  cer- 
tain things  which  were  not  in  a  condition  for  final  adjudication,  and  judg- 
ment is  entered  upon  such  award,  the  court  will  consider  the  award  as 
conclusive  as  to  the  matters  covered  by  it,  and  will  refuse  to  strike  off  the 
judgment  without  prejudice  to  the  defendant  to  an  accounting  as  to  the 
matters  excepted. 

Argued  Oct.  10,  1904.  Appeal,  No.  52,  Oct  T.,  1904,  by 
plaintiff,  from  order  of  C.  P.,  No.  4,  Phila.  Co.,  Sept.  T.,  1897, 
No.  196,  discharging  rule  to  strike  off  judgment  in  case  of 
Henry  C.  C.  Astwood  v.  John  Wanamaker,  Thomas  B.  Wana- 
maker and  Robert  C.  Ogden,  trading  as  John  Wanamaker. 
Before  Rice,  P.  J.,  Beaver,  Orlady,  8mith,  Porter,  Mor- 
rison and  Henderson,  JJ.    Affirmed. 

Rule  to  strike  off  judgment  entered  upon  the  award  of  Frank 
P.  Prichard,  Esq.,  referee. 

From  the  record  it  appeared  that  the  agreement  of  reference 
was  as  follows : 

**  Whereas,  it  is  desired  to  settle  and  forever  dispose  of  all 
questions  and  controversies  arising  and  existing  between  H. 
C.  C.  Astwood  and  John  Wanamaker,  Thomas  Wanamaker 
and  Robert  C.  Ogden,  trading  as  John  Wanamaker. 

'*  Now,  to  wit,  April  15,  1899,  it  is  hereby  agreed  by  and 
between  the  parties  hereto  that  all  matters  and  questions  in 
controversy  between  them  shall  be  referred  and  submitted  to 
Frank  P.  Prichard,  Esq.,  whose  report  and  conclusion  upon 
the  matter  submitted  to  him  shall  be  binding  and  final  and 
conclusive  upon  us  without  the  right  of  either  party  to  appeal 
or  take. out  a  writ  of  error,  and  we  hereby  pledge  ourselves  to 
abide  by  and  to  carry  out  his  decision.  And  it  is  hereby 
agreed  that  said  Frank  P.  Prichard,  Esq.,  shall  have  the  power 
and  authority  to  issue  subpoenas  to  witnesses  to  appear  before 
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him  and  to  administer  oaths  or  affirmations  to  them,  and  to 
require  the  production  of  all  books,  papers  and  documents  as 
he  or  the  party  hereto  shall  deem  necessary  to  the  controversy. 
"  And  it  is  further  agreed  that  a  judgment  may  be  entered  in 
any  court  of  common  pleas  of  Philadelphia  county,  Pennsyl- 
vania, in  favor  of  the  party  in  whose  favor  said  Frank  P. 
Prichard,  Esq.,  shall  find  and  against  the  other  party  for  the 
amount  of  his  finding  or  award,  if  any,  together  with  the  costs 
of  said  reference,  which  sum  is  hereby  confessed.  And  we 
further  agree  and  hereby  authorize  and  empower  any  attorney 
of  any  court  of  record  in  Pennsylvania  to  appear  for  and  to 
enter  a  judgment  against  us  as  aforesaid,  without  any  liability 
on  the  part  of  said  attorney  for  which  this  shall  be  a  sufficient 
warrant.  And  in  the  entry  of  said  judgment  it  shall  only  be 
necessary  for  said  attorney  to  file  at  the  time  of  entering  said 
judgment  a  copy  of  this  agreement  verified  by  affidavit,  to- 
gether with  a  copy  of  the  decree  or  award  of  said  Frank  P. 
Prichard,  Esq.,  any  law  or  rule  of  court  to  the  contrary  not- 
withstanding. 

"  Witness  our  hands  and  seals  the  day  and  year  aforesaid. 
*'  Signed,  sealed  and  delivered  in  the  presence  of  us, 

"  William  L.  Nevin. 
"  As  to  Robert  C.  Ogdbn. 

"  D.  E.  Byrne. 
"  As  to  H.  C.  C.  AsTWOOD. 
"  Francis  C.  Adlbr. 
"  John  Wanamaker.  [Seal] 

"Thomas  B.  Wanamaker.     [Seal] 
"  Robert  C.  Ogden.  [Seal] 

"  Trading  as  John  Wanamaker. 
«  H.  C.  C.  AsTWOOD.  [Seal]  " 

The  referee  found  as  a  fact  that  the  defendants  were  not  at 
the  time  he  made  his  report  indebted  to  the  plaintiff. 

He  also  reported  that  when  certain  payments  were  made  to 
defendants,  plaintiff  would  be  entitled  to  an  assignment  of  a 
certain  contract  and  the  return  of  any  collateral  remaining  in 
defendants'  hands  belonging  to  plaintiff. 

Judgment  was  entered  upon  the  award.  The  court  dis- 
charged the  rule  to  strike  off  the  judgment. 
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Error  assiffned  was  the  order  of  the  court. 

Lincoln  L.  EyrCy  for  appellant. — There  is  no  authority  in 
law  for  entering  the  judgment  in  question,  even  if  a  valid 
judgment  upon  the  record  of  this  suit:  Fox  v.  Ealer,  2  Miles, 
169 ;  Otis  V.  Northrop,  2  Miles,  350 ;  Okison  v.  Flickinger,  1 
W.  &  S.  257  ;  Ford  v.  Keen,  13  Pa.  179  ;  Buckman  v.  Davis, 
28  Pa.  211 ;  Painter  v.  Kistler,  59  Pa.  331 ;  Quay  v.  Westcott, 
60  Pa.  163 ;  Reading  Industrial  Manufacturing  Co.  v.  Graefif, 
64  Pa.  395. 

But  even  assuming  that  the  defendants  had  any  right  to  con- 
fess a  judgment  we  submit  that  no  such  judgment  could  be  en- 
tered and  sustained  by  the  court  unless  it  was  based  upon  an 
award  which  could  be  enforced  by  suit  or  set  up  as  a  defense 
under  theprevailing  rules  laid  down  in  numerous  decisions  with 
regard  to  awards  of  the  same  kind.  The  judgment  is  not  in 
pursuance  of  the  arbitration,  and  is  neither  definite  nor  final : 
Hamilton  v.  Hart,  23  W.  N.  C.  480 ;  Samuel  v.  Cooper,  2  Ad. 
&  El.  752;  Bowes  v.  Femie,  4  M.  &  Cr.  150;  Morse  on  Ar- 
bitration, 345 ;  Russell  on  Arbitration  (4th  ed.),  249 ;  Spald- 
ing V.  Irish,  4  S.  &  R.  322 ;  Gratz  v.  Gratz,  4  Rawle,  411 ; 
Bellas  V.  Dewart,  17  Pa.  85;  Etnier  v.  Shope,  43  Pa.  110; 
Stanley  v.  Southwood,  45  Pa.  189 ;  McCune  v.  Lytle,  197  Pa. 
404;  Connay  v.  Halstead,  73  Pa.  354;  White  v.  Shriver,  2 
Watts,  471. 

P.  F.  Rothermely  with  him  Samuel  M,  Clement^  Jr.^  for  ap- 
pellee.— An  agreement  in  a  contract  that  any  dispute  shall  be 
decided  by  any  person  named  therein,  whose  decision  shall  be 
final  and  without  appeal,  ousts  the  jurisdiction  of  the  court 
and  substitutes  therefore  the  decision  of  the  person  so  chosen : 
Reynolds  v.  Caldwell,  51  Pa.  298 ;  O'Reilly  v.  Kerns,  52  Pa. 
214 ;  Howard  v.  Allegheny  Valley  R.  R.  Co.,  69  Pa.  489 ; 
Quigley  v.  DeHaas,  82  Pa.  267  ;  Hartupee  v.  Pittsburg,  97 
Pa.  107 ;  Brown  v.  Decker,  142  Pa.  640,  and  the  decision  of 
such  arbitrator  is  final  and  conclusive,  and  without  appeal  to 
the  court:  McCune  v.  Lytle,  197  Pa.  404;  Hostetter  v.  Pitts- 
burg, 107  Pa.  419 ;  McCauley  v.  Keller,  130  Pa.  53  ;  Kennedy 
v.  Poor,  151  Pa.  472 ;  English  v.  School  Dist,  165  Pa.  21 ; 
Gowen  v.  Pierson,  166  Pa.  258 ;  Barclay  v.  Deckerhoof,  171 
Pa.  378;  Huckestein  v.  Kaufman,  173  Pa.  199. 
Vol.  XXVI— 38 
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Opinion  by  Orlady,  J.,  November  21, 1904: 
The  plaiiitiflf  brought  suit  in  assumpsit  and  in  due  course 
of  procedure  secured  an  appearance,  an  aCBdavit  of  defense  and 
a  plea  with  notice  of  special  matter,  etc.  The  case  was  at  is- 
sue and  ready  for  trial  by  a  jury.  The  matters  involved  were 
complicated  through  an  extended  business  transaction  and 
the  defendant  specified  a  serious  misappropriation  of  funds 
by  the  plaintiff.  A  trial  by  jury  would  necessarily  be  ex- 
pensive and  unsatisfactory  to  each.  It  was  of  first  importance 
that  the  accounts  between  the  parties ;  the  voluminous  cor- 
respondence and  laws  of  a  foreign  state  should  be  fully  and 
intelligently  examined  by  a  person  of  training  and  good  judg- 
ment so  that  the  parties  wisely  preferred  a  tribunal  of  their 
own  selection  and  agreed  in  writing  under  their  respective 
hands  and  seals  ^^  to  settle  and  forever  dispose  of  all  questions 
and  controversies  arising  and  existing  between  them,"  by 
submitting  them  to  Frank  P.  Prichard,  Esq.,  to  whom  all 
questions  in  controversy  should  be  referred  and  whose  report 
and  conclusion  should  be  binding,  final  and  conclusive,  with- 
out the  right  of  either  party  to  appeal  or  take  out  a  writ  of 
error,  and  they  pledged  themselves  to  abide  by  and  carry  out 
his  decision  ;  and  further  that  a  judgment  might  be  entered  in 
any  court  of  common  pleas  of  Philadelphia  in  favor  of  the 
party  in  whose  favor  Mr.  Prichard  should  find,  for  the  amount 
of  his  finding,  with  costs  of  reference,  and  further  they  au- 
thorized any  attorney  of  a  court  of  record  in  Pennsylvania  to 
appear  for  and  enter  judgment  on  said  award,  **any  law,  or 
rule  of  court  to  the  contrary  notwithstanding."  Pursuant 
to  this  agreement  the  parties  adduced  their  proofs,  before 
Mr.  Prichard  at  hearings  extending  through  twenty-one 
months  of  time  and  covering  over  750  typewritten  pages  of 
testimony.  After  argument  of  counsel  and  a  rehearing  on 
exceptions  filed  by  the  plaintiff,  the  referee  made  an  ex- 
haustive written  report  of  the  proceedings  before  him  and  bis 
descision  thereon.  The  defendant  filed  a  copy  thereof  to  the 
number  and  term  of  the  pending  action,  complied  literally  with 
the  requirements  of  the  agreement  of  arbitration  and  entered  a 
judgment  in  exact  accord  with  the  decision  of  the  referee. 
The  plaintiff  then  presented  his  petition  to  the  court  for  a  rule 
to  show  cause  why  the  judgment  should  not  l)e  stricken  off, 
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etc.,  alleging  irregularities  in  the  referee's  report,  and  a  lack 
of  authority  to  enter  a  judgment  in  the  pending  action.  This 
rule .  was  discharged  and  the  plaintiff  sued  out  this  appeal. 
The  submission  of  their  disputes  to  the  referee  was  a  voluntary 
arbitration  at  common  law  and  not  by  virtue  of  any  act  of  as- 
sembly. It  was  supported  by  a  good  consideration,  and  is  as 
binding  on  the  parties  thereto  as  they  declared  it  should  be — 
final  and  conclusive  between  them.  It  contemplated  that  the 
award  of  the  referee  should  become  permanent  in  a  valid  judg- 
ment to  be  entered  in  a  court  of  record.  It  was  a  final  ad- 
judication of  the  controversies  involved  in  the  pending  action, 
and  was  as  properly  filed  thereto  as  if  it  had  been  the  basis  of 
a  separate  judgment.  It  ended  that  suit  whether  filed  to  it  or 
not,  and  no  possible  harm  has  been  done  to  the  plaintiff  by  so 
doing.  The  vital  fact  to  the  plaintiff  was  that  the  referee 
found  that  the  defendant  did  not  at  that  time  owe  him  any- 
thing, which  was  equivalent  to  a  finding  for  the  defendant 
generally.  The  transactions  were  veiy  intricate  and  involved 
the  determination  of  many  facts.  The  referee  concluded  the 
matter  so  far  as  it  was  possible  for  him  to  do,  and  clearly  and 
concisely  set  out  just  what  rights  were  adjusted  by  him. 
Certain  matters  were  not  in  a  condition  for  a  final  adjudica- 
tion and  these  were  distinctly  stated.  This  was  manifestly 
in  the  plaintiff's  interest  and  preserved  his  rights  until  the 
contingencies  stated  in  the  tenth  finding  should  happen.  The 
courts  uniformly  encourage  such  submissions  and  sustain  them 
when  honestly  conducted.  They  facilitate  the  settlement  of 
intricate  business  disputes;  are  less  expensive  than  ordinary 
litigation  and  usually  receive  greater  care  and  skill  in  their 
disposition  than  it  is  possible  to  secure  in  trial  before  a  court 
and  jury. 

There  is  no  imputation  of  bad  faith  or  wrongdoing  on  the 
part  of  the  referee ;  nor  is  there  any  fatal  defect  or  irregularity 
in  his  report  and  decison.  The  parties  selected  their  own 
forum,  each  party  agreed  to  take  the  risks  of  mistakes  in  fact 
and  errors  in  the  application  of  the  law.  We  cannot  change 
the  decision  of  the  referee  who  was  their  appointed  judge  of 
both  law  and  fact.  The  rights  of  the  plaintiff  are  fully  pre- 
served, and  he  can  act  upon  the  award  by  resorting  to  his 
remedy  at  law  or  in  equity  as  the  facts  may  determine  when 
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he  decides  to  move.  However  to  conserve  these  rights  we 
affirm  the  order  of  the  court  refusing  to  strike  off  the  judg- 
ment without  prejudice  to  the  plaintiff  to  an  accounting  from 
the  defendant  under  the  fifth,  sixth,  seventh  and  tenth  speci- 
fications as  stated  in  the  summing  up  by  the  referee. 


Godino,  Appellant,  i?.  Kane. 

Easement — Alley — Adverse  iise — Prescription — Remedy  at  law. 

An  uninterrupted  use  of  an  alley  for  a  period  of  twenty-one  years  un- 
explained is  sufficient  to  create  a  rif^ht  hy  prescription  and  to  authori2se  a 
presumption  of  a  grant. 

Where  the  use  of  an  easement  is  apparent  and  continuous,  the  burden 
is  on  the  owner  of  the  land  to  show  that  the  easement  was  enjoyed  under 
some  permission  or  contract  not  consistent  with  the  right  claimed  by  the 
other  party. 

Where  one  uses  an  easement  whenever  he  sees  fit,  without  asking  leave 
and  without  objection,  the  user  is  adverse. 

Where  a  person  claims  title  to  an  easement  in  an  alley  by  adverse  user 
for  more  than  twenty-one  years,  and  the  owner  of  the  land  denies  the  title 
and  alleges  that  the  user  was  permissive  only,  equity  has  no  jurisdiction. 
The  remedy  is  at  law. 

Argued  May  4, 1904.  Appeal,  No.  144,  April  T.,  1904,  by 
plaintiff,  from  decree  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1903,  No.  387,  dismissing  bill  in  equity,  in  case  of  Antonio 
Godino  v.  William  Kane.  Before  Rice,  P.  J.,  Beaver,  Or- 
LADY,  Smith,  Poetee,  Morrison  and  Henderson,  J  J.  Af- 
firmed. 

Bill  in  equity  to  restrain  defendant  from  building  over  the 
one  half  of  an  alley.     Before  Frazer,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 
The  court  entered  a  decree  dismissing  the  bill. 

Error  assigned  was  the  decree  of  the  court, 

Q.  K.  Wright^  for  appellant. — That  an  alley  used  by  both  of 
two  adjoining  owners  and  laid  out  on  land  belonguig  to  each, 
and  which  has  been  used  for  the  prescriptive  period,  without 
objection  by  either  of  the  two  owners,  can  be  the  subject  of 
prescription,  is  clear :  Barnes  v.  Haynes,  79  Mass.  188 ;  Dowl- 
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ing  V.  Hennings,  20  Md.  179;  Township  v.  Bissell,  4  Hun, 
297;  Cannon  v.  Boyd,  73  Pa.  179;  McCarthy  v.  Kitchenman, 
47  Pa.  239;  Kieffer  v.  Iinhoff,  26  Pa.  438;  Pierce  v.  Cloud,  42 
Pa.  102;  Carter  v.  Tinicum  Fishing^Co.,  77  Pa.  310;  Work- 
man  v.  Curran,  89  Pa.  226. 

The  presumption  arising  from  the  unexplained  use  for  the 
prescriptive  period  can  only  be  overcome  by  evidence  as  to  the 
origin  of  the  use ;  Okeson  v.  Patterson,  29  Pa.  22 ;  Hudson  v. 
Watson,  5  Pa.  Superior  Ct.  456  ;  Pierce  v.  Cloud,  42  Pa.  102; 
Manbeck  v.  Jones,  190  Pa.  171. 

Thomas  L.  Kane^  for  appellee. — Mere  naked  use  alone,  no  mat- 
ter how  long  continued  cannot  create  an  easement ;  it  is  essen- 
tial that  the  use  be  adverse  to  the  right  of  the  subservient 
owner:  Huston  v.  Harrison,  168  Pa.  136;  Delaney  v.  Thomp- 
son, 187  Pa.  343 ;  Hopkins  v.  Stoneroad,  21  Pa.  Superior  Ct. 
168 ;  Mason  v.  Smith,  200  Pa.  270;  Root  v.  Com.,  98  Pa.  170; 
Demuth  v.  Amweg,  90  Pa.  181 ;  Bennett  v.  Biddle,  140  Pa. 
896  ;  O'Brien's  App.,  11  W.  N.  C.  229 ;  Hughesville  Water  Co. 
V.  Person,  182  Pa.  450. 

Plaintiff  is  not  entitled  to  equitable  relief,  especially  none  by 
mjunction:  Rhea  v.  Forsyth,  37  Pa.  503  ;  King  v.  McCully,  38 
Pa.  76. 

Opinion  by  Henderson,  J.,  December  21, 1904 : 
We  do  not  agree  with  tlie  learned  court  below  in  the  con- 
clusion that  under  the  evidence  presented  the  use  of  the  pri- 
vate alley  described  in  the  bill  was  permissive.  The  plaintiff 
claims  an  easement  based  upon  the  fact  of  the  existence  of  the 
alley  and  its  use  by  himself  and  his  predecessore  in  title  for 
about  sixty  years  ;  after  the  lapse  of  so  great  a  time  the  plain- 
tiff could  not  be  required  or  expected  to  produce  witnesses 
showing  the  inception  of  the  use  or  the  design  of  the  adjoin- 
ing owners  in  establishing  the  alley  as  indicated  by  the  fences 
then  built  and  the  subsequent  use  thereof.  Presumptions 
which  arise  from  great  lapse  of  time  are  unquestioned  sources 
of  evidence  and  courts  pay  especial  attention  to  the  rights  ac- 
quired thereby :  Read  v.  Goodyear,  17  S.  &  R.  350.  The 
plaintiff  had  a  right  to  rely  on  the  existence  and  continuous 
use  of  the  alley  as  evidence  of  his  title.     He  bases  his  claim 
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upon  the  presumption  arising  from  the  unexplained  user  for  a 
period  longer  than  that  necessary  to  give  him  a  prescriptive 
right.  It  is  a  well  established  doctrine  in  this  state  that  an 
uninterrupted  use  for  the  requisite  period  unexplained  is  suf- 
ficient to  create  a  right  by  prescription  and  to  authorize  a  pre- 
sumption of  a  grant :  Garrett  v.  Jackson,  20  Pa.  381.  It  was 
held  in  the  case  cited  that  where  one  uses  an  easement  when- 
ever he  sees  fit,  without  asking  leave  and  without  objection,  it 
is  adverse,  and  an  uninterrupted  enjoyment  for  twenty-one 
years  is  a  title  which  cannot  afterward  be  disputed,  and  the 
same  doctrine  was  held  in  Pierce  v.  Cloud,  42  Pa.  102.  The 
plaintiff  was  not  required  therefore  to  show  affirmatively, 
otherwise  than  by  the  manner  of  the  use  that  the  enjoyment 
was  adverse.  In  the  absence  of  evidence  showing  that  the  use 
began  and  continued  in  a  manner  inconsistent  with  an  adverse 
enjoyment,  the  presumption  arises  from  the  use  of  the  ease- 
ment at  the  pleasure  of  the  user  without  leave  or  objection, 
that  the  enjoyment  is  adverse.  Where  the  use  of  the  easement 
is  apparent  and  continuous,  the  burden  is  on  the  owner  to 
show  that  it  was  enjoyed  under  some  permission  or  contract 
not  consistent  with  the  right  claimed  by  the  other  party: 
Pierce  v.  Cloud,  42  Pa.  102 ;  Garrett  v.  Jackson,  20  Pa.  331 ; 
Carter  v.  Tinicum  Fishing  Co.,  77  Pa.  310. 

It  does  not  follow,  however,  that  because  the  plaintiflTs  evi- 
dence may  be  sufficient  to  establish  his  title,  that  there  is  ju- 
risdiction in  equity  to  enforce  his  right.  It  is  alleged  by  him 
that  he  acquired  the  way  over  land  belonging  to  the  defendant 
by  adverse  user  and  relevant  evidence  was  offered  in  support  of 
his  claim.  The  defendant  denies  the  right  and  alleges  the  user 
was  permissive  only  and  subject  to  be  terminated  at  any  time, 
and  some  evidence  was  offered  in  his  behalf  which  it  is  con- 
tended tends  to  maintain  this  defense.  The  issue  so  raised  is 
not  so  clear  as  to  giye  jurisdiction  in  equity,  as  in  Manbeck  v. 
Jones,  190  Pa.  171.  Under  the  authority  of  O'Neil  v.  Mo- 
Keesport,  201  Pa.  386  and  Scanlin  v.  Conshohocken  Boro., 
209  Pa.  48,  the  controversy  should  be  determined  in  an  action 
at  law  If  the  plaintiff  has  a  title  to  the  way,  an  action  of 
trespass  will  enable  him  to  establish  that  fact. 

We  therefore  affirm  the  decree  without  prejudice  to  the 
rights  of  the  parties  in  a  proceeding  at  law. 
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Beading  Trust  Company,  Appellant,  v.  Pennsylvania 
Trust  Company. 

Executors  and  administrators — DecedenVs  estates — Creditors — Real  estate. 
Where  a  creditor  of  a  decedent  goes  into  the  orphans'  court,  and  secures 
an  adjudication  of  his  claim  and  a  decree  against  the  executor  awarding 
him  his  debt  out  of  the  personal  estate,  he  cannot  thereafter  proceed  against 
real  estate  of  the  decedent  in  the  possessi6n  of  a  devisee.  In  such  a  case  it 
is  inm^iaterial  that  the  devisee  may  have  participated  in  the  distribution  of 
the  personal  estate.  The  executor  is  alone  responsible,  and  the  creditor 
cannot  even  insist  on  restitution  by  the  devisee  to  the  executor. 

Argued  Nov.  9, 1908.  Appeal  No.  69,  Oct.  T.,  1903,  by 
plaintiff,  from  order  of  C.  P.  Phila.  Co.,  June  T.,  1899,  No.  92, 
restraining  execution  against  real  estate  in  case  of  Reading 
Trust  Company  to  use  of  John  Heniy  Cheetham  v.  Pennsyl- 
vania Trust  Company,  Executor  of  Caroline  Rastaetter.  Be- 
fore Rice,  P.  J.,  Beaveb,  Orlady,  Smith,  Pobtbb,  Mobki- 
SON  and  Hbndbbbon,  J  J.    Affirmed. 

Scire  facias  to  continue  lien  of  judgment. 
Endlich,  J.,  stated  the  facts  to  be  as  follows : 
Caroline  Rastaetter  died  in  November,  1897,  owing  a  certain 
debt  to  a  party  now  represented  by  the  Reading  Trust  Company. 
By  her  will  she  constituted  the  Pennsylvania  Trust  Company 
her  executor,  bequeathed  her  personalty  to  various  legatees, 
and  devised  her  real  estate  to  one  of  them,  Louisa  Rastaetter. 
Within  six  months  after  the  testatrix's  decease  her  executor 
filed  its  account  showing  a  balance  of  personalty  in  its  hands, 
which,  upon  audit  by  the  orphans'  court,  was  ordered  to  be 
distributed  to  the  legatees,  there  having  been  no  notice  or  claim 
for  payment  of  the  debt  referred  to.  The  money  was  at  once 
paid  out  by  the  executor  to  the  legatees  without  exacting  re- 
funding bonds  ;  after  which,  but  within  a  year  from  the  death 
of  the  testatrix,  demand  for  payment  of  said  debt  was  made 
upon  the  executor  and  upon  refusal  thereof  suit  was  brought 
against  the  same,  resulting  in  the  entry  of  a  judgment  against 
it  to  No.  60,  May  T.,  1899,  J.  D.  An  application  to  the  oi> 
phans'  court  to  open  the  adjudication  previously  made  and 
distribute  to  the  Reading  Trust  Company  the  amount  of  its 
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judgment  with  interest  was  refused  by  that  court,  but  upon 
appeal  to  the  Superior  Court  allowed :  Rastaetter's  Est.,  15 
Pa.  Superior  Ct.  5-19.  Thereupon,  instead  of  enforcing  the 
decree  in  its  favor  against  the  executor,  the  Reading  Trust 
Company  issued  this  sci.  fa.  against  the  executor,  and  Louisa 
Rastaetter,  devisee  of  Caroline  Rastaetter,  in  order  to  continue 
the  lien  of  the  judgment  No.  50,  May  T.,  1899,  J.  D.,  and  to 
collect  the  same  out  of  the  land  devised ;  and  shortly  afterwards 
marked  the  suit  to  the  use  of  J.  H.  Cheetham.  At  the  trial  a 
verdict  was  directed  in  favor  of  plaintiff,  subject  to  a  point  re- 
served. 

The  court  made  the  following  order : 

And  now,  April  6,  1903,  the  within  matter  having  come  on 
to  be  heard  and  having  been  heai-d,  upon  petition  and  answer, 
on  due  consideration  thereof  and  it  appearing  that  the  money 
can  be  collected  from  the  Pennsylvania  Trust  Company,  the 
rule  to  show  cause  is  made  absolute  and  it  is  decreed  that  the 
plaintiff  be  restrained  from  executing  the  said  judgment,  by 
levjdng  upon  and  selling  the  real  estate  devised  to  the  petitioner 
by  her  mother  Caroline  Rastaetter. 

Error  assigned  was  the  order  of  the  court,  quoting  it. 

Cyrus  G.  Derr,  for  appellant. — A  creditor's  right  under  the 
laws  of  Pennsylvania  is  to  be  paid  out  of  the  estate  of  his  de- 
ceased debtor ;  and  in  furtherance  of  this  right,  he  may  pursue 
either  the  real  estate  in  the  hands  of  the  heir  or  devisee,  or  the 
personal  estate  in  the  hands  of  the  executor  or  administrator, 
or  both.  And  if  he  lose  his  right  of  payment  out  of  the  per- 
sonal fund  by  mere  nonpresentation  of  his  claim  within  the 
time  limited  he  may  yet  resort  to  the  real  estate,  and  his  omis- 
sion to  pursue  the  personalty  does  not  disentitle  him  to  enforce 
payment  out  of  the  real  estate  under  the  lien  which  the  statutes 
give  to  him :  Sergeant  v.  Ewing,  36  Pa,  156 ;  Smith  v.  Seaton, 
117  Pa.  382. 

If,  as  a  general  proposition,  it  were  true  that  a  devisee  may, 
in  relief  of  the  land  devised,  oblige  a  creditor  to  enforce  pay- 
ment of  his  claim  by  compelling  the  executor  to  restore  a  fund 
erroneously  distributed  by  him,  such  rule  could  not  be  applied 
where,  as  in  the  case  under  consideration,  the  devisee  herself 
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was  a  party  consenting  to  the  erroneous  distribution  and  re- 
ceiving part  of  the  moneys  distributed :  Sergeant  v.  Ewing,  36 
Pa.  156. 

C.  H.  RuJUy  with  him  J.  K.  Chanty  for  appellee. — An  ad- 
ministrator, who  has  paid  money  within  the  year  to  a  creditor 
of  the  intestate  on  account  of  a  just  debt,  cannot  recover  it 
back  on  the  ground  that,  by  reason  of  deficiency  in  the  assets, 
it  afterwards  appears  to  have  been  an  over-payment  by  mistake : 
Carson  v.  McFarland,  2  Rawle,  118 ;  Montgomery's  App.,  92 
Pa.  202;  Robin's  Est.,  180  Pa.  630. 

Opinion  by  Hendbeson,  J.,  December  12, 1904: 
This  is  an  appeal  from  the  deci-ee  of  the  court  below,  re- 
straining the  plaintiff  from  levying  upon  and  selling  real  es- 
tate of  Louisa  Rastaetter  devised  to  her  by  her  mother,  Caroline 
Rastaetter.  The  facts  out  of  which  this  proceeding  originated 
appear  in  Rastaetter's  Estate,  15  Pa.  Superior  Ct.  549,  and 
need  not  be  restated  here.  The  plaintiff  came  into  the  or- 
phans' court  in  that  case  and  made  application  to  have  the 
confirmation  of  the  auditor's  report  set  aside  and  the  case  re- 
opened to  permit  it  to  prove  its  claim  and  to  participate  in  the 
distribution  of  the  personal  estate.  The  application  was  re- 
fused by  the  orphans'  court,  but  on  appeal  to  this  court  the 
decree  was  reversed  and  a  decree  entered  for  the  appellant  for 
its  debt  with  interest  to  the  date  of  the  decree.  It  does  not 
appear  that  the  plaintiff  applied  to  the  executor  for  payment 
pursuant  to  this  decree  or  took  any  steps  to  cause  satisfaction 
to  be  made  in  accordance  therewith,  but  it  issued  the  scire 
facias  in  this  action,  to  continue  the  lien  of  its  judgment  and 
for  the  purpose  of  collection  out  of  the  land  devised  to  Louisa 
Rastaetter,  and  soon  thereafter  the  present  use  plaintiff  be- 
came the  owner  of  the  judgment.  After  the  judgment  of  re- 
vival Louisa  Rastaetter  obtained  a  rule  on  the  plaintiff  to  show 
cause  why  he  should  not  be  restrained  from  selling  the  land 
so  devised,  which  rule  was  made  absolute.  We  do  not  deem 
it  necessary  to  discuss  the  question  as  to  the  right  of  the  cred- 
itor to  proceed  against  the  real  estate  if  he  fail  to  obtain  pay- 
ment out  of  the  personal  estate  of  the  decedent  or  if  he  fail  to 
present  his  claim  against  the  personal  estate.     The  effect  of 
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the  decree  in  Rastaetter's  Estate,  supra,  was  that  the  executor 
had,  or  was  legally  presumed  to  have,  assets  in  his  hands 
for  the  payment  of  the  judgment,  and  distribution  was  made 
to  the  plaintiff  of  an  amount  from  such  assets  sufficient  to 
satisfy  his  claim.  The  plaintiff  voluntarily  went  into  the 
orphans'  court,  caused  the  settiement  of  the  executor's  account 
to  be  set  aside  and  a  decree  made  for  the  payment  of  his  judg- 
ment. He  thereby  recovered  and  had  applied  to  his  claim  tlie 
amount  due  thereon.  By  this  action  he  is  concluded.  In  Ser- 
geant's Executors  v.  Ewing,  30  Pa.  75,  the  court  said  :  ''  It  is 
not  doubted  that  if  the  plaintiff  had  submitted  his  claim  to 
the  adjudication  of  the  auditor  and  it  had  been  passed  upon  by 
him  and  his  report  confirmed  by  the  orphans'  court,  it  would 
have  been  conclusive  on  him  and  he  would  have  been  estopped 
from  contesting  in  the  future  what  had  been  passed  upon  in 
this  proceeding." 

Having  then  submitted  his  claim  to  the  executor  and  secured 
a  final  decree  from  the  Superior  Court  awarding  him  his  debt 
out  of  the  personal  estate,  the  present  plaintiff  is  not  in  a  situa- 
tion to  demand  satisfaction  of  his  claim  out  of  the  'real  estate 
devised  to  Louisa  Rastaetter.  In  the  present  state  of  the  case 
it  is  not  a  matter  of  any  concern  to  the  use  plaintiff  that  the 
executor  may  have  prematurely  distributed  the  assets  in  its 
hands  among  the  legatees  and  that  therefore  it  is  not  in  the 
actual  possession  of  funds  of  the  estate.  The  decree  of  the 
Superior  Court  referred  to  renders  the  executor  liable  and  its 
financial  responsibility  is  not  questioned.  The  executor  is  not 
a  party  to  this  proceeding  and  we  are  not  called  upon  to  pass 
upon  the  rights  and  liabilities  of  the  executor  and  devisee. 

That  a  devisee  has  standing  to  compel  the  application  of 
funds  in  the  hands  of  an  executor  to  a  debt  of  the  testator  is 
shown  in  Benner  v.  Phillips,  9  W.  &  S.  13.  The  fund  for  the 
payment  of  claims  is  at  all  times  under  the  control  of  the 
court :  Sergeant's  Heira  v.  Ewing,  36  Pa.  156 ;  Colwell  v. 
Rockwell,  100  Pa.  133.  The  appellee  is  not  affected  by  the 
assignment  of  the  judgment  to  the  use  plaintiff.  The  latter's 
rights  are  no  greater  than  were  those  of  his  assignor. 

The  appellant's  case  is  not  aided  by  the  fact  that  the  appellee 
participated  in  the  distribution  made  by  the  executor.  The 
executor  is  presumed  to  know  the  condition  of  the  estate  un- 
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der  his  control  and  to  be  familiar  with  its  amount  and  value 
and  to  have  knowledge  of  its  liabilities:  Montgomery's  Ap- 
peal, 92  Pa.  202 ;  no  such  presumption  arises  against  a  devisee. 
Payments  made  by  the  executor  without  authority  of  law  are 
made  at  his  own  i-isk.  Nor  has  the  plaintiff,  a  stranger,  stand- 
ing to  insist  on  restitution  by  the  legatee  to  the  executor. 
Moreover,  a  decree,  the  effect  of  which  would  be  to  reimburse 
an  executor  adjudged  to  be  in  default,  out  of  the  estate  of  one 
of  the  devisees,  would  not  be  equitable.  None  of  the  authori- 
ties cited  by  the  learned  counsel  for  the  appellant  support  the 
proposition  that  after  a  decree  in  the  orphans'  court,  in  favor 
of  a  creditor  on  the  distribution  of  the  personal  estate  of  a 
solvent  decedent,  the  creditor  may  proceed  against  land  in  the 
hands  of  a  devisee  for  the  collection  of  his  debt. 
The  decree  is  affirmed. 


Kelton  V.  Pifer,  Appellant. 

Negligence — Master  and  servant — Presumption — Evidence. 

A  roaster  is  respcmsible  for  an  injury  resulting  from  the  negligence  of  his 
servant  while  driving  the  master's  vehicle,  provided  the  servant  is  at  the 
time  engaged  in  his  master's  business.  If  the  master  is  being  driven  by  the 
servant,  it  may  be  inferred  without  other  proof  that  the  latter  is  engaged 
in  the  master's  business,  and  is  subject  to  his  control. 

A  bailee,  or  person  in  possession  or  control  of  a  conveyance,  by  whatever 
name  he  may  be  called,  is  as  responsible  for  the  negligence  of  his  driver  as 
if  he  were  the  owner,  and  proof  of  his  possession  and  control  is  equally 
effective  as  prima  facie  evidence  that  the  person  driving  was  doing  so  for 
him. 

Evidence — Oral  testimony — Credibility  of  witnesses — Question  for  jury. 
Where  there  is  any  evidence  which  alone  justifies  an  inference  of  a  dis- 
puted fact,  it  must  go  to  the  jury;  and  this  is  generally  true  whether  the 
question  of  the  sufficiency  of  the  evidence  is  raised  upon  motion  for  a  non- 
suit, or  at  the  conclusion  of  the  trial  in  which  the  defendant  has  introduced 
countervailing  evidence  of  a  positive  character.  There  may  be  exceptional 
cases  where  the  evidence  introduced  by  the  defendant  is  of  such  conclusive 
and  unimpeachable  nature  as  to  justify  binding  instnictions  in  his  favor, 
even  though  the  plaintiff's  evidence  standing  alone  would  justify  the  in- 
ferences necessary  to  support  his  claim.  But  this  situation  can  scarcely 
ever  arise  where  the  defense  rests  on  oral  testimony,  and  the  credibility  of 
the  witnesses  is  involved. 
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Argued  May  5,  1904.  Appeal,  No.  85,  April  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1901,  No.  310,  on  verdict  for  plaintiff  in  case  of 
J.  Frank  Kelton  and  James  W.  Kelton,  his  minor  son,  v.  Kas- 
imer  Fifer  and  John  Campbell.  Before  Rice,  P.  J.,  Beavbb, 
Orlady,  Smith,  Pobtbr,  Moeeison  and  Hbndbbson,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.     Before 

RODGERS,  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 

of  the  Superior  Court. 

The  court  refused  binding  instructions  for  defendant 
Verdict  and  judgment  for  James  W.  Kelton,  the  son,  for 

$477,  and  for  J.  Frank  Kelton,  the  father,  $75.00. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

T.  L.  Gartner^  with  him  James  T.  Buchanan^  for  appellant. — 
The  evidence  was  insufficient  to  submit  to  the  jury  :  Howard 
Express  Co.  v.  Wile,  64  Pa.  201 ;  Cunningham  v.  Smith,  70 
Pa.  450 ;  Hyatt  v.  Johnston,  91  Pa.  196 ;  Snodgrass  v.  Bradley, 
2  Grant  43. 

Jl  M.  Hunter^  with  him  H.  Q.  Walker^  for  appellees. — It  is 
only  where  there  is  no  evidence  from  which  the  jury  can 
properly  find  for  the  party  on  whom  the  burden  of  proof  rests 
that  the  question  should  be  withdrawn,  from  the  jury  by  a 
binding  charge :  Hyatt  v.  Johnston,  91  Pa.  196 ;  Longenecker 
V.  Penna.  R.  R.  Co.,  105  Pa.  328;  Cover  v.  Manaway,  115  Pa. 
338 ;  McKnight  v.  Bell,  135  Pa.  358. 

Opinion  by  Rice,  P.  J.,  December  21, 1904 : 
The  general  rule  that  a  master  is  Tesponsible  for  an  injury 
resulting  from  the  negligence  of  his  servant  while  driving  the 
master's  vehicle,  provided  the  servant  is  at  the  time  engaged 
in  his  master's  business,  is  too  well  settled  to  require  the  dti^- 
tion  of  authorities.  If  the  wagon  is  being  driven  by  the  ser- 
vant, it  may  be  inferred  without  other  proof  that  the  latter  is 
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engaged  in  the  master^s  business,  and  is  subject  to  his  control. 
There  are  authorities  which  hold  that  when  the  plaintiff  has 
suffered  injury  from  the  negligent  management  of  a  vehicle, 
such  as  boat,  car  or  carriage,  it  is  sufficient  prima  facie  evidence 
that  the  negligence  was  imputable  to  the  defendant,  to  show 
that  he  was  the  owner  of  the  thing  without  proving  affirmatively 
that  the  person  in  charge  was  the  defendant's  servant :  1  Shear- 
man &  Redfield  on  Negligence,  section  158 ;  Hershinger  v. 
Penna.  R.  R.  Co.,  25  Pa.  Superior  Ct.  147 ;  Joyce  v.  Capel, 
8  C.  &  P.  370,  34  Eng.  C.  L.  Rep.  433 ;  Edgeworth  v.  Wood, 
68  N.  J.  L.  463  (33  Atl.  Repr.  940);  Norris  v.  Kohler,  41 
N.  Y.  42.  This  principle  or  rule  of  evidence  was  recognized 
by  us  in  Connor  v.  Penna.  R.  R.  Co.,  24  Pa.  Superior  Ct. 
241,  at  page  244 ;  but  was  held  not  to  be  applicable,  because 
it  appeared  in  the  development  of  the  plaintiff's  case  that  the 
driver  had  leased  the  cab  from  the  defendant  company  under 
an  agreement  in  writing  which  was  produced  and  identified. 

The  prima  facie  presumption  that  the  person  driving  was 
doing  so  for  the  owner  is  of  course  stronger  where  the  latter 
is  in  the  vehicle.  In  an  English  case,  where  the  question  was 
whether  the  proper  form  of  action  was  trespass  or  case,  the 
court  said :  "  There  is  no  case  militating  against  the  position 
that  where  the  owner  of  a  carriage  is  sitting  by  the  side  of  liis 
servant,  the  act  of  the  servant  in  driving  is  the  act  of  the  mas- 
ter, and  the  trespass  of  the  servant  is  the  trespass  of  the  master. 
The  reason  is  that  the  master  is  in  immediate  control  over  the 
servant,  for  the  act  here  done  was  immediately  injurious  to 
the  plaintiff,  and  it  was  the  defendant's  act ;  consequently,  an 
action  of  trespass  is  the  proper  remedy : "  Chandler  v.  Brough- 
ton,  2  L.  J.  Exchequer  25. 

Nor  do  we  regard  it  as  essential  to  the  establishment  of  the 
prima  facie  case  that  it  be  proved  that  the  person  whom  the 
plaintiff  seeks  to  hold  liable  for  the  negligence  of  the  driver 
was  the  absolute  owner  of  the  conveyance.  His  responsibility 
for  the  management  of  the  conveyance  arises  not  from  the  fact 
of  ownership,  but  from  the  fact  that  the  person  managing  it  was 
his  servant  or  agent.  Proof  of  ownership  unexplained  is 
simply  presumptive  evidence  that  the  latter  was  acting  in  that 
capacity.  A  bailee,  or  pei-son  in  possession  or  control  of  the 
conveyance,  by  whatever  name  he  may  be  called,  is  as  respon- 


Digitized  by 


Google 


606  KELTON  v.  FIFER,  Appellant. 

Opinion  of  the  Court.  [26  Pa.  Superior  Gt. 

sible  for  the  negligence  of  his  driver  as  if  he  were  the  owner, 
and  proof  of  his  possession  and  control  is  equally  effecttve  as 
prima  facie  evidence  that  the  person  driving  was  doing  so  for 
him. 

Here  the  defendant  was  seated  by  the  side  of  the  driver, 
Campbell,  in  a  buggy  being  driven  at  a  reckless  speed  along  a 
borough  street  where  men  and  children,  attracted  by  a  band 
that  was  playing,  were  congregated  in  considerable  numbers. 
The  plaintiff's  evidence  showed  that  they  were  racing  with  the 
driver  of  another  vehicle,  and  that  as  they  were  attempting  to 
pass  him,  the  plaintiff,  a  child  four  years  of  age,  who  was  cross- 
ing the  street,  was  knocked  to  the  ground  by  the  buggy  in  which 
the  defendant  was  seated  and  was  run  over  and  seriously  injured. 
The  fact  of  negligence  was  scarcely  open  to  question;  at  any 
rate,  it  has  been  established  by  the  verdict  of  the  jury  under  ap- 
propriate instructions  and  is  not  now  disputed.  Was  tiie  de- 
fendant responsible  ?  The  court  charged  the  jury  that  if,  as  he 
alleged,  his  wife  was  the  owner  of  the  horse  and  buggy,  and 
Campbell  hired  them  from  her,  or  from  the  defendant  as  her 
agent,  and  the  defendant  was  riding  with  Campbell  upon  the 
latter's  invitation,  there  could  be  no  recovery ;  but  that,  if  they 
found  "  from  the  weight  of  the  evidence  that  there  was  owner- 
ship and  control  in  this  defendant  at  the  time  the  injury  was 
inflicted,"  then  there  might  be  a  recovery.  If  by  "  ownership  " 
the  learned  judge  meant  absolute  ownership,  the  instructions 
were  more  favorable  to  the  defendant  than  he  was  entitled  to. 
True,  the  plaintiff's  statement  of  claim  alleged  that  the  rig 
"  was  the  property  of  the  defendant  in  his  charge  and  control 
and  driven  by  his  servant  John  Campbell."  But  the  gist  of 
the  action  was  the  negligence  of  the  defendant's  driver,  and  it 
was  immaterial  in  this  issue  whether  he  was  the  absolute  owner 
or  only  had  a  qualified  property  right  in  the  convejrance, 
provided  the  other  allegations  of  the  statements  were  sub- 
stantiated by  competent  and  suflScient  evidence.  There  was 
evidence  from  which  the  jury  might  have  found  that  the  horse 
was  part  of  the  stock  of  livery  stable  business  which,  if  not 
owned  by  the  defendant,  was  in  his  charge.  This  latter  fact 
was  admitted  by  the  defendant's  wife  who  claimed  to  be  the 
owner;  and  from  the  plaintiff's  evidence  standing  alone  and 
unexplained,  the  jury  might  have  found  tliat,  ostensibly  at 
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least,  the  business  was  the  defendant's.  In  addition  to  this,' 
it  was  shown  that  he  was  accustomed  to  using  the  horse  and 
buggy  both  before  and  after  the  accident.  That  this  was  not 
an  unusual  thing  is  apparent  from  the  testimony  of  Michael 
Sauers,  who,  being  asked  whether  or  not  he  knew  that  the  rig 
belonged  to  the  defendant,  answered,  "  I  do  not ;  but  I  have 
seen  him  driving  it  before  and  seen  him  driving  it  since.  I  am 
working  on  the  street  car  line,  and  have  an  opportunity  of  see- 
ing him  every  other  day  or  so  going  along."  The  evidence 
does  not  stop  here.  Immediately  after  the  accident,  the  de- 
fendant and  Campbell  were  arrested  and  taken  before  the  bur- 
gess, who  fined  the  latter  for  fast  driving.  The  defendant 
paid  the  fine  and  costs  amounting  to  $11.40,  remarking  to 
Campbell  that  he  must  repay  him.  About  the  time  they  left 
the  burgess's  office,  he  said,  according  to  the  testimony  of  two 
witnesses,  "  After  this  I  will  do  my  own  driving,"  and,  accord- 
ing to  the  testimony  of  another  witness,  "  He  said,  after  this 
he  would  do  his  own  driving ;  that  Campbell  would  do  no 
more  driving  for  him."  It  is  to  be  observed  further  that,  after 
the  hearing,  the  defendant  drove  the  horse  and  buggy  from 
the  burgess's  office  to  the  livery  stable.  It  was  for  the  jury  to 
pass  upon  the  credibility  of  these  witnesses,  and  to  determine 
what  the  defendant  meant  by  these  remarks,  if  he  made  them. 
Moynes  v.  Atwater,  88  Pa.  496 ;  Loeb  v.  Mellinger,  12  Pa. 
Superior  Ct.  692.  Considering  them  in. the  light  of  the  other 
facts  to  which  we  have  alluded,  it  was  not  an  unwarrantable 
inference  that,  at  the  time  of  the  accident,  Campbell  was  driv- 
ing for  the  defendant,  and  that  the  latter  had  such  charge  and 
control  of  the  conveyance  as  made  him  responsible  for  Camp- 
bell's negligence.  We  do  not  base  this  conclusion  on  any  one 
of  the  items  of  the  plaintiff's  evidence,  but  on  all  of  them 
taken  as  a  connected  and  harmonious  whole. 

It  is  true,  as  argued  by  the  defendant's  counsel,  tliat  the 
old  scintilla  doctrine  has  been  long  since  exploded ;  the  more 
reasonable  rule  is  now,  as  stated  by  Justice  Shaeswood  in 
Howard  Express  Co.  v.  Wile,  64  Pa.  201,  that,  where  there  is 
any  evidence  which  alone  justifies  an  inference  of  a  disputed 
fact,  it  must  go  to  the  jury ;  and  this  is  generally  true  whether 
the  question  of  the  sufficiency  of  the  evidence  is  raised  upon 
motion  for  a  nonsuit,  or  at  the  conclusion  of  the  trial  in  which 
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the  defendant  has  introduced  countervailing  evidence  of  a 
positive  character.  There  may  be  exceptional  cases  where  the 
evidence  introduced  by  the  defendant  is  of  such  conclusive 
and  unimpeachable  nature  as  to  justify  binding  instructions  in 
his  favor,  even  though  the  plaintifTs  evidence  standing  alone 
would  justify  the  inferences  necessary  to  support  his  claim. 
But  this  situation  can  scarcely  ever  arise  where  the  defense 
rests  on  oral  testimony  and  the  credibility  of  the  witnesses  is 
involved.  This  is  such  a  case.  On  the  plaintiflTs  side  is  testi- 
"  mony  as  to  acts  and  declarations  of  the  defendant  from  which 
alone  the  jury  was  justified  in  drawing  the  inferences  necessary 
to  support  the  plaintiff's  claim ;  on  the  other  side  was  the 
positive  testimony  of  the  defendant,  a  deeply  interested  witness, 
and  his  wife. 

The  case  was  for  the  jury,  and  it  was  submitted  to  them 
with  clear,  adequate  and  impartial  instructions  of  which  the 
defendant  has  no  just  cause  to  complain.  It  was  the  exclusive 
province  of  the  jury  to  pass  upon  the  credibility  of  the  wit- 
ness, weigh  the  evidence  and  ascertain  the  facts. 

Judgment  affirmed. 


Neubert  v.  Armstrong  Water  Company,  Appellant. 

Appeals — Superior  Court — Jurisdiction — Mandamus. 

No  appeal  lies  to  the  Superior  Ck>urt  from  a  judgment  in  mandamus  pro- 
ceedings commanding  the  defendants  to  permit  the  plaintifTs  to  inspect  the 
books  of  a  corporation.  In  such  a  case  the  subject  of  controversy  is  not 
tlie  ownership  or  possession  of  real  or  personal  property,  or  any  right,  the 
value  of  which  is  admitted  or  asserted  to  be  less  than  $1 ,500. 

Where  an  appeal  is  erroneously  taken  to  the  Superior  instead  of  to  the 
Supreme  Court,  the  writ  will  not  be  quashed,  but  the  case  will  be  certified 
to*the  Supreme  Court  for  hearing  and  decision. 

Objection  that  an  appeal  will  not  He  to  the  Superior  Court  in  any  manda- 
mus case  whatever,  is  not  sustained. 

Per  Curiam,  November  21, 1904 : 

Section  11  of  the  Act  of  May  6, 1899,  P.  L.  248  reads  as 
follows :  '*  Whenever  an  appeal  is  taken  to  the  Superior  Court 
the  appellee  shall  be  held  to  have  waived  objection  to  the  ju- 
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risdiction  of  that  court  unless  he  file  with  the  prothonotary 
thereof  an  objection  on  this  ground  on  or  prior  to  the  hearing 
of  the  appeal  by  the  Superior  Court.  If  the  objection  is  made, 
the  Superior  Court  shall  hear  and  decide  it  speedily  ;  and,  if  it 
is  sustained,  and  the  appeal  is  certified  to  the.  Supreme  Court, 
the  prothonotary  of  the  Superior  Court  shall,  in  addition  to 
the  appeal  costs  already  paid,  be  paid  by  the  appellant  the  sura 
of  $3.00  as  further  costs  in  the  cause."  This  section  should  be 
read  in  connection  with  section  9  of  the  act  of  1895,  hei-eafter 
quoted. 

This  is  an  appeal  from  a  judgment  in  mandamus  proceed- 
ings commanding  the  defendants  to  admit  the  plaintiffs  to  in- 
spect the  books  of  tlie  corporation.  The  plaintiffs  are  stock- 
holders, and  according  to  the  averments  of  the  petition,  the 
value  of  their  stock  is  several  thousand  dollars.  In  due  time 
they  filed  an  objection  to  the  jurisdiction  of  this  court,  and 
have  also  moved  to  quash  the  appeal.  We  are  of  opinion  that 
.the  objection  to  our  jurisdiction  is  well  taken.  The  subject  of 
controversy  is  not  the  ownership  or  possession  of  real  or  per- 
sonal property,  or  any  right  the  value  of  which  is  admitted  or 
asserted  to  be  less  than  11,500.  The  case  seems  to  us  to  fall 
^^nthin  the  principle  upon  which  we  held,  in  Henderson  v. 
Masonic  Home,  7  Pa.  Superior  Ct.  49,  and  Brewer  v.  Kantner, 
9  Pa.  Superior  Ct.  94,  that  the  appellate  jurisdiction  was  in 
the  Supreme  Court.  In  view,  however,  of  one  of  the  sugges- 
tions made  upon  the  argument,  we  remark  that  the  objection 
that  an  appeal  will  not  lie  to  the  Superior  Court  in  any  man- 
damus case  whatever,  is  not  sustained.  Nor  can  the  motion  to 
quash  be  allowed.  Section  9  of  the  act  of  1895  expressly 
provides  :  "  If  an  appeal  is  erroneously  taken  to  the  Superior 
Court  in  any  case  which  is  appealable  directly  to  the  Supreme 
Court,  the  Superior  Court  shall  not  quash  the  appeal  but  shall 
certify  the  cause  at  the  costs  of  the  appellant  to  the  Supreme 
Court  for  hearing  and  decision." 

The  above  entitled  case  is  certified  at  the  costs  of  the  ap- 
pellants to  the  Supreme  Court  for  hearing  and  decision. 
Vol,  XXVI— 39 
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Dougherty,  Appellant,  v.  Cumberland  County. 

Fees — Counties — Sheriff — Criminal  law — Vagranqf, 

A  county  is  liable  for  the  costs  of  prosecution,  on  a  criminal  charge,  only 
where  a  statute  so  directs. 

A  county  is  not  liable  uader  the  Act  of  May  8,  1876,  P.  L.  154,  for  the 
sheriff's  fee  of  fifty  cents  on  a  conmiitment  for  vagrancy.  The  act  contains 
no  direction  for  payment  by  the  county,  and  the  Acts  of  March  31,  1860, 
P.  L.  427,  and  May  19,  1887,  P.  L.  138,  in  relation  to  pa3rment  of  costs 
by  the  county,  do  not  embrace  the  proceedings  under  the  act  of  1876. 

The  sheriff  is  not  entitled  under  the  act  of  1868  to  a  fee  of  fifty  cents  for 
the  discharge  of  prisoners,  other  than  vagrants,  from  his  custody. 

Where  the  sheriff  has  procured  an  ordv  of  the  court  of  quarter  sessions 
fixing  the  wages  of  a  keeper  of  malefactors  with  a  stipulation  that  "this 
compensation  covers  all  fees  to  the  sheriff  or  the  keeper  on  the  commitment 
of  vagrancy,"  the  sheriff  cannot  thereafter  claim  the  fee  allowed  by  the  fee 
bill  of  1868,  "on  commitment  for  any  criminal  matter,"  even  if  the  Act  of 
May  8, 1876,  P.  L.  154,  imposed  on  the  county  the  liability  for  its  pa3rment. 

Ai^ed  Oct  7, 1904.  Appeal,  No.  13,  March  T.,  1904,  by 
plaintiff,  from  judgment  of  C.  P.  Cumberland  Co.,  for  plaintiff 
on  case  stated  in  suit  of  W.  H.  Dougherty  v.  Cumberland 
County.  Before  Rice,  P.  J.,  Beavbb,  Oblady,  Smith, 
PoBTEB  and  MoBBisoN,  JJ.    AflSrmed. 

Case  stated  to  determine  whether  the  sheriff  was  entitled  to 
a  fee  of  fifty  cents  from  the  county  for  each  vagrant  committed, 
and  also  a  fee  of  fifty  cents  from  the  county  for  the  discharge 
of  prisoners,  other  than  the  vagrants,  from  his  custody. 

The  court,  in  an  opinion  by  E.  W.  Biddle,  P.  J.,  entered 
judgment  for  defendant  on  the  case  stated. 

Hrrar  asiigned  was  the  judgment  of  the  court.  _ 

Fillmore  Mau9t^  with  him  F.  E.  Beltzhoover^  for  appellant — 
When  the  law  imperatively  imposes  upon  the  sheriff  the  com- 
mitment of  vagrants,  even  if  they  were  not  technically  crimi- 
nals, they  are  convicts  and  prisoners  put  by  law  in  the  custody 
of  the  sheriff,  and  the  service  in  their  reception  and  custody  is 
exactly  similar  to  the  commitments  of  all  others  charged  with 
the  lower  grades  of  misdemeanors  and  for  such  '^  similar  ser- 
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vices "  the  sheriff  is  entitled  to  the  "  same  fee  "  in  the  lan- 
guage of  the  act,  which  is  fifty  cents :  Wilhelm  v.  Fayette 
County,  168  Pa.  462;  Com.  v.  Taylor,  5  Pa.  C.  C.  Rep.  510; 
Com.  ex  rel.  Davis  v.  Kehoe,  11  Pa.  C.  C.  Rep.  616 ;  Totton 
V.  Cumberland  County,  11  Pa.  C.  C.  Rep.  316 ;  Com.  v.  Hol- 
loway,  5  Binney,  516. 

The  fees  due  the  sheriff  on  commitments  for  criminal  matters 
are  provided  for  by  the  fee  bill  of  April  2, 1868,  P.  L.  3.  The 
wages  to  be  paid  the  keeper  of  the  jail  is  a  distinct  matter, 
and  is  provided  for  by  the  act  of  April  5,  1790,  2  Sm.  L.  531. 

The  fees  the  sheriff  is  entitled  to  for  each  discharge  of  a 
prisoner  other  than  vagrants,  are  authorized  by  the  fee  bill  of 
April  2,  1868,  in  the  provision  "for  services  not  herein  pro- 
vided for,  the  same  fee  as  for  similar  services." 

JE.  M.  Biddle^  for  appellee. — To  recover  costs  accrued  in  a 
criminal  proceeding  it  is  necessary  to  show  a  statute  obliging 
the  county  to  pay,  and  when  this  cannot  be  done,  an  action 
against  the  county  must  fail :  Crawford  County  v.  Barr,  92 
Pa.  359;  County  of  York  v.  Crafton,  100  Pa.  619;  Wayne 
County  v.  Waller,  90  Pa.  99 ;  Kirkendall  v.  Luzerne  County, 
11  Phila.  575 ;  Ulrich  v.  Lebanon  County,  1  Pa.  C.  C.  Rep. 
83. 

The  fee  bill  is  silent  on  the  subject,  as  is  the  vagrancy  act 
of  1876,  and  it  was  held  in  Crawford  County  v.  Barr,  92  Pa. 
359,  that  section  64  of  the  Act  of  March  31,  1860,  P.  L.  427, 
does  not  apply  in  cases  of  conviction  before  a  justice  of  the 
peace.  The  appellant  therefore  fails  to  point  to  any  statute 
imposing  liability  for  these  costs  on  the  county,  and  under  the 
authorities  referred  to  above  such  failure  is  fatal  to  his  <;ase. 

The  fee  bill  of  April  2,  1868,  P.  L.  3,  does  not  allow  any  fee 
for  the  discharge  of  criminals,  and  the  sheriff  is,  therefore,  not 
entitled  to  such  fees  from  anyone:  McNees  v.  Armstrong 
County,  20  Pa.  C.  C.  Rep.  105.  The  fact  that  the  Act  of 
July  11,  1901,  P.  L.  663,  expressly  allows  a  fee  for  a  discharge 
any  criminal  matter,  where  the  former  act  was  silent,  is  per- 
suasive that  no  such  fee  was  allowable  under  the  act  of  1868. 

Opinion  by  Smith,  J.,  December  12, 1904 : 

The  question  presented  in  this  case  is  whether  the  county  is 
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by  law  required  to  pay  the  fees  claimed  by  the  plaintiff,  as 
sheriff,  on  certain  commitments  and  discharges  in  criminal 
cases. 

It  has  long  been  settled  that  the  county  is  liable  for  the 
costs  of  prosecution,  on  a  criminal  charge,  only  when  a  statute 
so  directs.  Under  existing  statutory  provisions,  this  liability 
arises: 

1.  "  Where  any  person  shall  be  brought  before  a  court,  jus- 
tice of  the  peace,  or  other  magistrate  of  any  city  or  county  of 
this  commonwealth,  having  jurisdiction  in  the  case,  on  the 
charge  of  having  committed  a  crime,  and  such  charge,  upon 
examination,  shall  appear  to  be  unfounded : "  Act  of  Sep- 
tember 23, 1791,  sec.  13,  3  Sm.  L.  37. 

2.  In  proceedings  by  indictment,  in  cases  of  felony,  when 
the  bill  is  ignored,  or  the  defendant  acquitted :  Act  of 
March  31, 1860,  P.  L.  427,  sec.  6-1 ;  and  when  the  defendant 
is  convicted  and  has  not  paid  the  costs :  Act  of  May  11,  1874, 
sec.  1,  P.  L.  132. 

3.  In  proceedings  by  indictment,  in  the  quarter  sessions,  in 
cases  of  misdemeanor,  *'  on  the  termination  of  the  prosecution 
by  the  bill  of  indictment  being  ignored  by  the  grand  jury,  or 
by  a  verdict  of  a  traverse  jury  and  sentence  of  the  court 
thereon:  "  Act  of  May  19,  1887,  P.  L.  138,  sec.  1^  In  these 
cases,  the  county  is  primarily  liable,  though  the  grand  jury, 
in  ignoring  the  bill,  places  the  costs  on  the  prosecutor :  Allen 
V.  Delaware  County,  161  Pa.  550.  And  on  a  conviction,  an  in- 
definite suspension  of  sentence  and  discharge  of  the  defendant 
from  his  recognizance  is  a  termination  of  the  prosecution 
equally  with  a  sentence :  Wright  v.  Donaldson,  158  Pa.  88. 
These  provisions  are  confined  to  prosecutions  in  the  quarter 
sessions,  and  do  not  extend  to  convictions  in  summary  proceed- 
ings before  a  magistrate,  or  a  justice's  jury  :  Bradford  County 
V.  Wells,  125  Pa.  319. 

4.  In  all  cases  other  than  felony,  when  the  costs  are  placed 
on  the  county  by  the  grand  jury  in  ignoring  the  bill,  or  by  tlie 
traverse  jury  in  acquitting  the  defendant :  Act  of  March  31, 
1860,  supra,  sec.  62.  But  this  disposition  of  tlie  costs,  on  ac- 
quittal, must  be  the  act  of  the  jury,  upon  a  submission  to  them 
of  the  question ;  the  county  will  not  be  liable  on  a  pro  forma 
verdict  directed  by  the  court,  without  evidence,  through  an 
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agreement  by  counsel:    Long  v.  Lancaster  County,   16   Pa. 
Superior  Ct.  413. 

5,  On  conviction  of  any  crime,  when  the  defendant  is  legally 
discharged  without  payment  of  costs  :  Act  of  March  31, 1860, 
supra,  sec.  64.  This  section  j-elates  to  convictions  on  indict- 
ment, and  does  not  extend  to  summary  convictions  before  jus- 
tices, for  offenses  punishable  by  simple  imprisonment :  Craw- 
ford County  V.  Barr,  92  Pa.  359.  It  requires  payment  by  the 
county,  when,  after  conviction,  a  pardon  is  pleaded  in  bar  of 
sentence  and  the  defendant  is  thus  discharged  from  liability : 
York  County  v.  Dalhousen,  45  Pa.  372.  As  to  felonies,  this 
provision  appears  to  be  supplied  by  the  act  of  May  11,  1874, 
and,  as  to  misdemeanors,  by  the  act  of  May  19,  1887. 

6.  On  conviction  in  summary  proceedings,  so  far  as  provided 
by  the  statute  directing  such  proceedings.  Instances  of  such 
provision  are  found,  in  relation  to  certain  costs,  in  surety  of 
the  peace  and  desertion  cases,  under  the  Act  of  May  19,  1887, 
supra,  sec.  2,  and  in  prosecutions  for  vagrancy  under  the  Act 
of  May  8,  1876,  P.  L.  154.  Under  all  the  statutory  provi- 
sions, therefore,  the  county  is  liable,  on  proceedings  by  indict- 
ment, whenever  the  indictment  is  ignored;  also,  in  felonies, 
when  the  defendant  is  acquitted,  and  when  he  is  convicted  and 
has  not  paid  the  costs  ;  in  misdemeanors,  when  there  is  a  ver- 
dict and  sentence  thereon,  or  sentence  is  indefinitely  suspended, 
and  when  payment  is  directed  by  the  jury  on  acquittal.  In 
summary  proceedings,  the  county  is  liable  so  far  as  provided 
by  the  statute  authorizing  the  proceedings ;  and,  on  prelimi- 
nary examinations,  whenever  the  charge  proves  unfounded. 

In  the  present  case,  a  portion  of  the  costs  included  in  the 
plaintiff's  demand  are  claimed  under  the  act  of  May  8,  1876. 
This^act  defines  tlie  offense  of  vagrancy,  fixes  its  punishment, 
and  directs  payment  by  the  county  of  the  fees  and  mileage  of 
"the  committing  magistrate  and  officers  making  such  arrest  or 
commitment."  By  the  fee  bill  of  1868,  the  sheriff  is  entitled 
to  a  fee  of  fifty  cents  "  on  commitment  for  any  criminal  matter : " 
Wilhelm  v.  Fayette  County,  168  Pa.  462.  Vagrancy  is  un- 
doubtedly a  criminal  matter  (Gilkyson  v.  Bucks  County,  84 
Pa.  22,)  hence  the  sheriff  is  entitled  to  this  fee  on  a  commit- 
ment for  vagrancy.  But  it  does  not  follow  that  this  is  charge- 
able to  the  county.     The  vagrancy  act  of  1876  contains  no 
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direction  for  its  payment  by  the  county,  and  proceedings  under 
that  act  are  not  within  the  provisions  of  the  acts  of  1860  and 
1887  in  relation  to  payment  of  costs  by  the  county.  The 
claim,  therefore,  fails  of  the  necessary  statutoiy  support. 

Further  than  this,  it  appears  that  the  sheriff,  having  appoint<*d 
Frederick  B.  Mentzer  "keeper  of  the  malefactors  committed 
to  the  jail  of  said  county,"  petitioned  the  court  of  quarter  ses- 
sions to  approve  the  appointment,  '*  and  to  allow  such  wages 
to  the  said  keeper  as  shall  be  adequate  and  proper,"  and  that 
the  court,  on  January  2,  1901,  made  an  order  approving  the 
appointment,  aud  fixing  the  keeper's  wages  at  fSOO  a  year, 
with  the  stipulation  that  "  this  compensation  covers  all  fees  to 
the  sheriff  or  the  keeper  on  the  commitment  of  vagrants." 
This  order  was  an  entirety,  and  the  sheriff,  by  maintaining  the 
appointee  in  his  position  pui*suant  to  its  terms,  must  be  held 
to  have  accepted  the  provision  for  compensation  which  he  asked 
the  court  to  make,  and  which,  as  made,  excluded  his  claim  to 
the  fees  which  he  now  demands.  Whether  we  regard  the  or- 
der as  an  approval  of  the  appointment  on  condition  that  the 
compensation  fixed  should  cover  all  fees  on  the  commitment 
of  vagrants,  or  view  the  sheriff's  action  in  the  premises  as  a 
waiver  of  all  right  to  demand  such  fees  from  the  county,  the  re- 
sult is  the  "^ame;  the  sheriff  is  now  estopped  from  claiming 
those  fees  from  the  county,  even  if  the  law  imposed  on  the 
county  the  liability  for  their  payment. 

The  residue  of  the  plaintiff's  claim  requires  but  brief  considera- 
tion. The  fee  bill  of  1868,  P.  L.  3,  allows  the  sheriff  a  fee  for 
discharging  prisoners  in  civil  cases,  but  none  for  their  dis- 
charge in  criminal  cases.  This  omission  is  not  covered  by 
the  provision  fixing,  for  services  not  therein  provided  for,  the 
same  fees  as  for  similar  services.  This  was  designed  to  pro- 
.  vide  for  unusual  services,  that  could  not  readily  be  specified 
or  described,  and  is  not  to  be  extended  to  a  service  so  obvious 
in  character  and  so  frequently  recurring  as  the  discharge  of  a 
prisoner  in  a  criminal  case.  But  even  to  concede  the  sheriff's 
right  to  this  fee  would  not  help  the  appellant  in  the  present 
case,  since  there  is  nothing  to  show  that  the  county  is  liable 
for  its  payment.  The  case  stated  sets  forth  only  that  the 
persons  for  whose  commitment  or  discharge  the  fees  are 
demanded  were   legally  -committed  to  the  sheriff's  custody. 
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charged  with  criminal  offenses  other  than  vagrancy,  and 
were  held  by  him  until  legally  discharged.  But  it  nowhere 
appeal's  that  any  of  them  were  committed,  held,  or  discharged 
under  the  statutory  conditions  that  make  the  county  liable 
for  costs.  These  conditions  form  the  basis  of  the  plaintiff's 
right  to  payment  by  the  county.  Their  existence  cannot  be 
left  to  inference,  but  must  be  aflBrmatively  set  forth.  For 
all  that  appears  on  the  part  of  the  plaintiff,  the  prisoners  re- 
ferred to  may  have  been  committed,  held  and  discharged  under 
conditions  that  placed  on  the  county  no  liability  for  costs ;  as, 
for  example,  commitment  for  nonpayment  of  costs  when  di- 
rected by  a  jury  on  acquittal,  and  most  commitments  on  sum- 
mary conviction ;  or  discharge  on  bail,  on  nolle  pros,  after  in- 
dictment found,  or  by  the  county  commissioners  under  the  Act 
of  May  6,  1887,  P.  L.  86.  The  plaintiff's  claim,  therefore, 
cannot  be  sustained. 
Judgment  affirmed. 


Commonwealth  v.  Dingman,  Appellant. 

'  Criminal  law — Motion  to  quash  indictment — Illegality  of  arrest — Practice, 
Q.S, 

A  prisoner  may  raise  any  questions  touching  the  legality  of  his  arrest 
upon  a  proceeding  to  be  discharged  from  custody,  but  if  he  has  given  bail 
to  answer  the  charge,  he  cannot  after  indictment  found  raise  such  questions 
by  a  motion  to  quash. 

Criminal  law — Information — Indictment. 

It  is  not  necessary  that  an  information  should  charge  the  crime  with  the 
same  detail  and  technical  accuracy  required  in  an  indictment;  if  the  essen- 
tial elements  of  the  ofiFense  be  set  forth  in  terms  of  common  parlance,  the 
information  will  be  held  to  be  sufficient. 

Criminal  law — Larceny — Indictment — Information. 

When  a  defendant  enters  bail  to  answer  the  charge  of  having  at  a  given 
time  and  place  stolen  personal  property  from  the  possession  of  a  person 
named,  he  is  presumed  to  know  that  the  indictment  founded  upon  the 
preliminary  accusation  will  in  legal  language  charge  the  crime  of  larceny 
and  state  the  quantity  of  the  goods,  and  aver  the  property  to  be  in  a  certain 
owner. 

Criminal  law — Indictment — Larceny — Time, 

If  an  indictment  charges  a  man  with  a  commission  of  a  crime  on  divers 
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days,  and  only  one  day  be  particularly  specified,  it  will  be  good,  for  only 
one  penalty  can  be  inflicted.  A  day  certain  being  mentioned,  the  con- 
tinuendo  may  be  rejected  as  surplusage.  An  indictment  containing  four 
counts,  no  one  of  the  counts  charging  more  than  one  offense  is  good,  if  it 
avers  that  the  offense  was  committed  upon  a  certain  day  and  upon  divers 
other  days  not  specified. 

Criminal  law — Larceny — Stealing  oil  from  pipe  line — Married  woman. 

Where  a  married  woman  owninji;  oil  wells  managed  by  her  husband  enters 
into  an  agreement  with  a  pipe  line  company  by  which  oil  from  the  wells 
is  run  into  the  pipe  fine,  and  the  company  is  to  return  her,  if  requested, 
an  equal  quantity  of  oil,  the  husband  of  the  owner  may  be  convicted  of 
larceny  in  stealing  oil  from  the  pipe  line  where  the  indictment  charges  that 
the  oil  was  the  property  of  the  pipe  line  company. 

Criminal  law — Larceny — Quantity  of  property — Indictment, 
Proof  of  the  felonious  taking  of  personal  property  to  an  amount  either 
greater  or  less  than  that  averred  in  the  indictment  will  sustain  a  conviction. 

Criminal  law — Larceny — Verdict — Amount  and  value  of  property. 
It  is  not  necessary  that  a  verdict  finding  a  prisoner  guilty  of  larceny 
should  find  also  the  amount  and  value  of  the  property  stolen. 

Criminal  law — Larceny — Charge  of  cmirt. 

On  the  trial  of  an  indictment  for  larceny  it  is  not  reversible  error  for  the 
court  to  say  to  the  jury  that  if  tliey  believe  the  evidence  of  the  witnesses 
of  the  commonwealth,  "as  to  what  they  saw,  and  as  to  the  admissions  made 
by  the  defendant  afterwards,  we  think  you  should  conclude  that  the  facts 
as  charged  in  the  indictment  are  sustained  by  the  evidence." 

Criminal  law — Evidence — Good  reputation. 

Evidence  of  good  reputation  is  substantive  and  positive  and  may  raise  a 
reasonable  doubt  as  to  the  guilt  of  a  defendant  in  a  case  where,  in  the  ab- 
sence of  such  evidence,  such  reasonable  doubt  would  not  exist.  Evidence 
of  reputation  does  not  present  a  distinct  issue;  it  is  to  be  considered  by  the 
jury  in  connection  with  all  the  other  evidence  in  the  case  in  passing  upon 
the  general  issue.  When,  upon  consideration  of  the  evidence  of  good 
reputation  in  connection  with  other  evidence  in  the  case,  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant  it  is  their  duty 
to  convict.  When  a  man,  notwithstanding  the  fact  that  he  previously  had 
a  good  reputation  and  giving  that  fact  due  weight,  has  been  clearly  proved 
guilty,  he  is  not  to  go  free  merely  because  of  his  former  good  reputation. 

Criminal  law — Larceny — Stealing  oil  from  pipe  line — Evidence. 

On  the  trial  of  an  indictment  for  larceny  for  stealing  oil  from  a  pipe  line, 
it  appeared  that  the  prisoner  controlled  two  oil  wells  owned  by  his  wife, 
and  that  the  product  of  the  wells  ()assed  into  a  pipe  line,  and  that  the  pipe 
line  company  gave  credit  for  the  oil  received.  The  commonwealth  offered 
to  show  that  the  prisoner  adopted  a  device  by  which  he  drew  from  the  pipe 
line  quantities  of  oil,  thus  causing  an  apparent  increase  in  the  production 
of  the  wells,  and  that  this  device  was  used  for  several  months  at  various 
times  as  opportunity  offered.  Held,  that  the  evidence  was  properly  ad- 
mitted. 
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Argued  Oct.  3,  1904.  Appeal,  No.  13,  April  T.,  1904,  by 
defendant,  from  judgment  of  Q.  S.  Venango  Co.,  Jan.  T., 
1904,  No.  2,  on  verdict  of  guilty  in  case  of  Commonwealth  v. 
J.  H.  Dingman.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith, 
Porter  and  Morrison,  JJ.    Affirmed. 

Indictment  for  larceny.     Before  Crisswell,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 


Errors  assigned  appear  by  the  opinion  of  the  Superior  Court. 

M.  J.  Heywang^  with  him  Ash  ^  Speer^  for  appellant. — The 
indictment  lacks  definiteness  and  certainty  as  to  time,  place, 
circumstances  and  other  essential  matters  :  People  v.  Adams, 
17  Wend.  (N.  Y.)  475 ;  Commonwealth  v.  Bryden,  50  Mass. 
137  ;  Bamhouse  v.  State,  31  Ohio  St.  39 ;  State  v.  Temple,  38 
Vt.  37 ;  Cook  v.  State,  11  Georgia,  53  ;  People  v.  Hamilton, 
101  Mich.  87  (59  N^.  W.  Repr.  401). 

A  man  cannot  be  indicted  for  larceny  of  his  own  property 
from  the  bailee :  Com.  v.  Tobin,  2  Brewster,  570. 

The  evidence  of  the  prosecution  should  have  been  confined 
to  the  occurrences  of  the  one  day,  November  7,1903;  and  evi- 
dence of  occurrences  or  takings  on  other  days  and  times  should 
not  have  been  admitted  against  the  objection  of  the  defendant : 
People  V.  Adams,  17  Wend.  (N.  Y.)  475 ;  Commonwealth  v. 
Bryden,  50  Mass.  137  ;  State  v.  Temple,  38  Vt.  37  ;  State  v. 
Kobe,  26  Minn.  148  (1  N.  W.  Repr.  1054)  ;  State  v.  Briggs, 
68  Iowa,  416  (27  N.  W.  Repr.  358). 

H.  McSweeney^  with  him  J,  L.  McBride^  distiict  attorney,  and 
J.  H,  Osmer  ^  Sons^  for  appellee. — A  general  or  special  property 
in  a  chattel  is  sufficient  to  sustain  an  indictment  for  larceny : 
Yates  V.  State,  18  Tenn.  548. 

A  man  may  steal  his  own  property,  if  by  taking  it  it  is  his 
intent  to  charge  a  bailee  with  it:  People  v.  Stone,  16  Cal. 
369 ;  People  v.  Thompson,  34  Cal.  671 ;  State  v.  Fitzpatrick, 
9  Houst.  (Del.)  385  ;  Bruley  v.  Rose,  57  la.  651  (11  N.  W. 
Repr,  629);  Adams  v.  State,  45  N.  J.  L.  448;  Palmer  v. 
People,  10  Wend.  (N.  Y.)  165  ;  Rex  v.  Wilkinson,  Russell  & 
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Ryan,  470 ;  Reg  v.  Wadsworth,  10  Cox  C.  0.  557  ;  Jones  v. 
Jones,  71  Cal.  89  (11  Pac.  Repr.  817) ;  Henry  v.  State,  110 
Ga.  750  (36  S.  E.  Repr.  55)  ;  People  v.  Long,  50  Mich.  249 
(15  N.  W.  Repr.  105)  ;  State  v.  Crow,  54  Mo.  App.  208;  State 
V.  McCoy,  89  N.  C.  466. 

The  larceny  with  which  the  defendant  is  charged  was  a 
single  and  continuous  offense  from  the  time  the  pipes  were  put 
in  place  up  to  the  time  the  defendant  was  arrested  on  Novem- 
ber 7, 1903 :  R.  v.  Brettel,  C.  &  M.  609  (41  Eng.  Com.  Law 
Rep.  331);  Lorton  v.  State,  7  Mo.  55;  State  v.  Morphin,  37 
Mo.  873 ;  State  v.  Williams,  29  Tenn.  100 ;  State  v.  Nelson, 
29  Me.  329  ;  Fisher  v.  Commonwealth,  1  Bush,  211 ;  Jackson 
V.  State,  14  Ind.  327 ;  State  v.  Cameron,  40  Vt.  565 ;  Common- 
wealth V.  O'Connell,  94  Mass.  451 ;  State  v.  Johnson,  8  Hill 
(So.  C),  1. 

Opinion  by  Pobtbb,  J.,  December  12, 1904 : 
The  defendant  was  charged  with  stealing  2,000  barrels  of 
oil  from  the  pipe  lines  of  the  National  Transit  Company,  and 
was  convicted  upon  the  first  count  of  the  indictment,  which 
laid  the  property  of  the  oil  to  be  in  the  National  Transit  Com- 
pany. The  specifications  of  error  which  raise  the  question  of 
the  suflBciency  of  the  information  in  which  the  prosecution 
originated  may  be  considered  together.  The  first  information 
was  made  on  November  7,  1903,  and  charged  "  that  on  No- 
vember 7  and  immediately  heretofore  a  certain  J.  H.  Dingman, 
of  Titusville,  Pa.,  did  in  the  county  of  Venango,  steal  and  ap- 
propriate illegally  to  his  own  use  crude  petroleum  from  the 
pipes  of  the  National  Transit  Company ;  "  upon  that  informa- 
tion a  warrant  was  issued,  and  the  defendant  was  arrested  and 
gave  bail  for  a  hearing.  At  the  hearing,  on  December  21, 
1903,  a  further  and  fuller  accusation  was  made  in  writing,  sup- 
ported by  the  oath  of  the  prosecutor,  charging  the  defendant 
with  the  same  offensCj^substantially  in  the  following  language : 
"  On  the  7th  day  of  November,  A.  D.  1903,  in  the  county  of 
Venango,  J.  H.  Dingman  did  feloniously  take  and  carry  away 
a  large  quantity  of  crude  petroleum  oil,  to  wit :  two  thousand 
barrels  of  great  value,  to  wit :  of  the  value  of  two  thousand 
dollars,  the  property  of  the  National  Transit  Company,  with 
the  intent  to  convert  the  same  to  his,  J.  H.  Dingman's  use, 
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without  the  owner's  consent."  The  hearing  proceeded  and 
the  defendant  was  held  and  gave  bail  for  his  appearance  at  the 
next  court  of  quarter  sessions  to  answer  thp  charge.  An  in- 
dictment having  been  found  the  defendant  moved  to  quash  it 
upon  the  ground  that  the  original  information  was  insuiScient, 
and  his  arrest  upon  the  warrant  thereunder  issued  was  illegal. 
The  indictment  had  been  regularly  found  by  the  grand  jury 
upon  examination  of  witnesses,  after  information  made  before 
a  magistrate  and  the  entry  of  bail  by  the  defendant  to  answer 
the  charge.  The  defendant  might  have  raised  any  question 
touching  the  legality  of  his  arrest  upon  a  proceeding  to  be 
discharged  from  custody,  but  having  given  bail  to  answer  the 
charge  he  could  not  after  indictment  found  raise  such  questions 
by  a  motion  to  quash :  Commonwealth  v.  Brennan,  193  Pa. 
567.  The  only  question  to  be  considered  is  whether  the  writ- 
ten accusation  which  the  defendant  gave  bail  to  answer  suflB- 
ciently  informed  the  defendant  that  he  might  Be  put  on  trial 
for  the  crime  charged  in  the  indictment.  It  is  not  necessary 
that  an  information  should  charge  the  crime  with  the  same  de- 
tail and  technical  accumcy  required  in  an  indictment,  if  the 
essential  elements  of  the  offense  be  set  forth  in  terms  of  com- 
mon parlance  the  information  will  be  held  to  be  sufficient.  Tlie 
original  written  accusation,  supported  by  oath,  sufficiently  in- 
formed the  defendant  that  he  was  charged  with  having  upon  a 
day  certain,  in  the  county  of  Venango,  stolen  crude  petroleum 
from  the  pipes  of  the  National  Transit  Company.  The  time 
and  place  of  the  offense  were  accurately  indicated,  the  prop- 
erty was  described  in  general  terms,  although  the  quantity  of 
the  oil  was  not  stated,  and  the  taking  was  sufficiently  alleged 
to  have  been  from  the  possession  of  the  National  Transit  Com- 
pany. When  a  defendant  enters  bail  to  answer  the  charge  of 
having  at  a  given  time  and  place  stolen  personal  property  from 
the  possession  of  a  person  named,  he  is  presumed  to  know  that 
the  indictment  founded  upon  the  preliminary  accusation  will 
in  legal  language  charge  the  crime  of  larceny  and  state  the 
quantity  of  the  goods,  and  aver  the  property  to  be  in  a  certain 
owner.  The  first  and  second  specifications  of  error  are  dis- 
missed. 

The  third,  fourth,  fifth  and  sixth  specifications  of  error  go 
to  the  form  of  the  indictment,  and  not  one  of  them  is  well 
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founded.  The  indictment  contained  four  counts,  in  each  of 
which  the  offense  was  biid  "  on  the  seventh  day  of  November 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  three, 
and  on  divers  other  days  and  times  within  two  years  last  past 
before  the  finding  of  this  inquisition."  No  one  of  the  counts 
charged  more  than  one  offense,  which  was  averred  to  have 
been  committed  upon  a  day  certain  and  upon  divers  other  days 
not  specified.  Had  no  day  certain  been  laid  the  indictment 
would  beyond  question  have  been  insufficient.  Each  count, 
however,  does  sufficiently  charge  the  offense  to  have  been  com- 
mitted upon  a  particular  day.  If  an  indictment  charge  a  man 
with  the  commission  of  a  crime  on  divers  days,  and  only  one 
day  be  particularly  specified  it  will  be  good,  for  only  one  pen- 
alty can  be  inflicted.  A  day  certain  being  mentioned,  the 
continiiendo  may  be  rejected  as  surplusage :  2  Hawkins,  P.  C. 
book  2,  chapter  25,  sec.  82 ;  1  Chitty's  Criminal  Law,  218 ; 
People  V.  Adams,  17  Wendell,  475 ;  Commonwealth  v.  Pray, 
30  Mass.  359;  Commonwealth  v.  Bi^^den,  60  Mass.  137. 
The  first,  second  and  third  counts  of  the  indictment  charged 
the  appellant  with  the  larceny  of  2,000  barrels  of  crude  petro- 
leum oil,  but  each  count  averred  a  different  ownership  of  the 
property.  The  first  count  laid  the  property,  without  qualifi- 
cation, in  the  National  Transit  Company,  "  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  commonwealth 
of  Pennsylvania  ;  *'  the  second  count  laid  the  property  in  said 
corporation  '*  bailee  for  divers  persons  to  this  grand  inquest 
unknown;"  and  the  third  count  laid  the  property  in  "divers 
persons  to  this  grand  inquest  unknown."  The  averment  as  to 
ownership  in  an  indictment  for  larceny  is  for  the  purpose  of 
identifying  the  property.  If  there  be  any  question  as  to  the 
ownership  of  the  property  the  larceny  of  which  is  charged,  it  is 
proper  to  insert  counts  charging  the  ownership  in  as  many 
ways  as  there  are  parties  interested  :  Wharton's  Criminal  Law, 
sec.  932.  That  a  count  charging  the  receiving  of  stolen  goods 
may  be  joined  with  one  charging  the  larceny  of  the  same 
goods  by  the  same  defendant,  is  too  well  settled  in  Pennsyl- 
vania to  require  citation  of  authority. 

The  appellant  was  convicted  upon  only  one  count  of  the  in- 
dictment, the  first,  which  laid  the  property  in  the  National 
Transit  Company.    The  evidence  disclosed  that  the  wife  of 
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the  defendant  was  the  owner  of  two  small  producing  oil  wells, 
the  oil  from  which  had  from  time  to  time  been  run  into  the 
lines  of  the  National  Transit  Company,  was  placed  to  her 
credit  upon  the  books  of  that  corporation  and  the  corporation 
had  from  time  to  time  delivered  oil  to  her  or  purchased  her 
credit  balances,  in  the  manner  in  which  the  business  of  such 
compafiies  is  usually  carried  on.  At  the  time  of  the  alleged 
offense  the  wife  of  the  defendant  had  a  small  amount  of  oil  due 
her  from  the  transportation  company  upon  account  of  the  pro- 
duction of  said  wells.  The  defendant  controlled  and  managed 
the  two  small  oil  wells  in  question  for  his  wife.  It  is.  now 
contended  that  the  National  Transit  Company  was,  as  to  a 
part  of  the  oil  in  its  lines,  merely  a  bailee  for  the  wife  of  the 
defendant,  and  that  even  if  the  defendant  did  steal  oil  from  the 
lines  of  the  company  he  could  not  be  convicted  under  an  in- 
dictment which  laid  the  propertj'  in  the  National  Transit  Com- 
pany, as  owner.  The  arrangement  under  which  the  oil  of  the 
appellant's  wife  was  run  into  the  pipe  lines  of  the  corpomtion 
did  not  contemplate  that  that  specific  oil  should  ever  be  re- 
turned, the  corporation  was  not  to  return  that  oil  but  under- 
took to  return,  at  a  point  upon  its  lines  .to  be  designated  by 
the  producer,  oil  of  like  quality  with  that  received,  when  re- 
quired so  to  do  in  the  manner  and  subject  to  the  conditions 
agreed  upon.  The  agreement  did  not  warrant  the  wife  of  the 
defendant  or  any  agent  on  her  behalf  to  take  oil  from  the 
lines  of  the  company  without  the  knowledge  of  its.  oflBcers. 
The  taking  being  proved,  the  intention  with  which  it  was  done 
was  for  the  jury.  A  man  may  be  guilty  of  felony  in  taking 
his  own  goods,  as  if  he  steals  from  a  pawnbi-oker,  or  anyone 
to  whom  he  has  deliveied  them  upon  any  bailment,  when  such 
taking  is  with  intent  to  charge  such  bailee  with  the  value  ;  or 
if  he  robs  his  own  messenger  on  the  road,  with  intent  to  charge 
the  hundred  with  the  loss,  and  in  such  a  case  the  ownership 
of  the  property  may  be  laid  in  the  bailee  :  4  Blackstone's  Com- 
mentaries 231 ;  see  note  to  Sharswood's  Edition  ;  1  Hale,  P.  C. 
513  ;  2  East  P.  C.  558  ;  Roscoe's  Criminal  Evidence,  650  ;  Rex 
V.  Wilkinson,  Russell  &  Ryan^  470,  478 ;  Adams  v.  State,  45 
New  Jersey  Law,  448 ;  Palmer  v.  People,  10  Wendell,  165. 
The  seventh,  eighth,  thirteenth,  fourteenth  and  sixteenth  speci- 
fications of  error  are  dismissed. 
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The  first  count  of  the  indictment  charged  the  Lirceny  of 
two  thousand  barrels  of  oil,  but  nothing  is  better  settled  than 
that  proof  of  the  felonious  taking  of  the  property  described  to 
an  amount  either  greater  or  less  than  averred  in  the  indictment 
will  sustain  a  conviction.  The  larceny  of  numerous  articles, 
feloniously  taken  in  the  same  transaction,  may  be  charged  in 
the  same  count  of  an  indictment,  and  the  defendant  may  be 
convicted  upon  proof  of  such  taking  of  any  one  of  the  chattels 
named.  This  rule  works  no  hardship  for  the  defendant,  as  he 
can  be  punished  for  but  a  single  offense  and  cannot  be  again 
called  upon  to  answer  for  stealing  the  same  goods.  It  was  not 
necessary  that  the  verdict  finding  the  defendant  guilty  should 
find  also  the  amount  and  value  of  the  oil  stolen :  Commonwealth 
V.  Butler,  144  Pa.  568.  The  ninth  and  seventeenth  specifica- 
tions of  error  are  overruled. 

The  language  of  the  court  in  charging  the  jury  which  is  the 
subject  of  the  tenth  specification  of  error  when  considered  in 
connection  with  the  testimony  to  which  it  referred,  cannot 
fairly  be  construed  as  calling  the  attention  of  the  Jury  to  the 
fact  that  the  defendant  had  not  tiBstified  in  his  own  behalf. 
The  testimony  of  William  V.  Miller  as  to  his  conversation  with 
the  defendant  clearly  established  that  there  were  several  other 
persons  present  at  the  time  that  conversation  occurred.  None 
of  the  persons  named  as  present  had  denied  that  the  conversa- 
tion actually  took  place.  The  court  was  simply  directing  the 
jury  to  inquire  whether  the  allegation  of  Miller  as  to  what  was 
said  was  true,  and  the  suggestion  that  no  one  had  denied  the 
correctness  of  Miller's  statement  could  only  be  fairly  referred 
to  the  testimony  of  the  witnesses  who  had  been  called ;  it  cer- 
tiiinly  did  not  directly  call  the  attention  of  the  jury  to  the  fact 
that  the  defendant  had  failed  to  testify,  nor  that  he  was  a 
competent  witness. 

The  questions  of  fact  involved  in  the  issue  were  fairly  left 
to  tlie  jury.  The  language  of  the  court  complained  of  in  the 
eleventh  specification  of  error  did  not  even  involve  an  expres- 
sion of  opinion  upon  the  part  of  the  court  as  to  whether  the 
evidence  produced  by  the  commonwealth  was  true  or  untrue. 
The  learned  judge  simply  said  to  the  jury  that  if  they  believed 
the  evidence  of  the  witnesses  of  the  commonwealth,  "as  to 
what  they  saw  and  as  to.  the  admissions  made  by  the  defendant 
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afterwards,  we  think  you  would  conclude  that  the  facts  as 
charged  in  the  indictment  are  sustained  by  the  evidence." 
This  involved  no  limitation  of  the  functions  of  the  jury,  who 
were  left  absolutely  free  to  pass  upon  the  issues  of  fact  arising 
under  the  evidence,  and  to  draw  therefrom  any  lawful  inference. 

While  the  language  of  the  learned  judge  of  the  court  below 
as  to  the  effect  to  be  given  to  evidence  of  good  reputation  of 
the  defendant,  was  not  so  clear  as  might  be  desired,  we  are 
convinced  that  the  jury  could  not  have  been  misled  as  to  the 
value  of  such  evidence.  Evidence  of  good  reputation  is  sub- 
stantive and  positive  and  may  raise  a  reasonable  doubt  as  to 
the  guilt  of  a  defendant  in  a  case  where,  in  the  absence  of  such 
evidence,  such  reasonable  doubt  would  not  exist.  Evidence 
of  reputation  does  not  present  a  distinct  issue,  it  is  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  other  evidence 
in  the  case  in  passing  upon  the  general  issue.  When,  upon 
consideration  of  the  evidence  of  good  reputation  in  connection 
with  the  other  evidence  in  the  case,  the  jury  are  satisfied  be- 
yond a  reasonable  doubt  of  the  guilt  of  the  defendant  it  is 
their  duty  to  convict.  When  a  man,  notwithstanding  the 
fact  that  he  previously  had  a  good  reputation  and  giving  that 
fact  due  weight,  has  been  clearly  proved  guilty,  he  is  not  to 
go  free  merely  because  of  his  former  good  reputation.  This  is 
tiie  only  meaning  that  can  be  fairly  attributed  to  the  language 
used  by  the  leaiiied  judge,  and  the  twelfth  and  fifteenth  speci- 
fications of  error  are  overruled. 

The  remaining  specifications  of  error,  relating  to  the  admis- 
sion of  testimony  as  to  the  amount  of  oil  produced  by  the  two 
wells  in  question  and  run  into  the  lines /of  the  National  Tran- 
sit Company,  may  be  considered  together.  The  appellant  had, 
as  the  agent  of  his  wife,  been  operating  two  small  producing 
oil  weUs  for  a  number  of  years,  and  the  production  had  de- 
clined until  the  wells  had  become  of  little  value.  He  deter- 
mined to  increase  tiie  revenue  from  the  property,  and  adopted 
the  method  of  secretly  taking  oil  from  the  pipe  lines  of  the 
National  Transit  Company,  running  it  into  the  two  wells  in 
question,  pumping  it  out  of  the  wells  again  into  the  tanks  and 
then  selling  it  or  running  it  into  the  lines  of  the  Transit  Com- 
pany and  receiving  credit  on  the  books  of  that  corporation  for 
the  amount  of  oil  so  run.    The  purpose  was  to  steal  the  oil 
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from  the  lines  and  sell  it  back  to  the  company,  the  method 
adopted  for  concealing  the  theft  and  accounting  for  the  posses- 
sion of  the  oil  was  to  increase  the  apparent  production  of  the 
wells.  The  manner  in  which  the  scheme  was  carried  into  effect 
was  to  lay  a  pipe  line,  concealed  under  the  edge  of  the  belt- 
house  in  such  a  way  that  it  could  not  be  seen  by  a  casual  vis- 
itor, connecting  with  each  of  the  wells  and  having  a  tee  under 
the  belt-house,  from  which  point  a  connection  was  made  with 
the  pipe  line  of  the  National  Transit  Company  by  a  short,  small 
pipe  which  ran  from  the  concealed  tee  to  a  pet-cock  on  a  pump  of 
the  Transit  Company's  line.  By  opening  the  pet-cock  the  oil 
flowed  from  the  lines  of  the  Transit  Company  into  the  line  con- 
structed by  the  defendant  and  through  the  latter  to  the  two 
wells  ;  stop-cocks  being  so  placed  as  to  cause  the  oil  to  flow  at 
the  pleasure  of  the  defendant  to  either  of  the  wells.  When  a 
visit  from  the  representatives  of  the  Transit  Company  was 
apprehended,  the  pet-cock  was  turned  off,  the  small  pipe  run- 
ning to  the  tee  removed  and  nothing  remained  visible  to  at- 
tract attention  to  -the  device.  The  operation  was  carried  on 
for  some  time  and  evidently  with  considerable  profit.  The  ap- 
parent production  of  the  two  wells  and  the  amount  of  the  runs 
of  oil  from  the  tanks,  with  which  they  were  connected,  into  the 
lines  of  the  Transit  Company  gradually  increased  after  the  con- 
struction of  the  device  above  described,  and  that  increase  fi- 
nally aroused  the  suspicions  of  the  employees  of  the  Transit 
Company.  The  oil  was  run  out  of  the  tanks  on  October  29, 1908, 
and  the  quantity  left  in  each  tank  carefully  gauged,  at  noon  on 
that  day;  the  amount  remaining  in  tank  No.  2,257  being  11.32 
barrels  and  in  No.  2,313,  6.08barrel8.  A  number  of  the  employ- 
ees of  the  Transit  Company  visited  the  premises  on  November  7, 
1903,  and  found  the  device  for  abstracting  the  oil  from  the 
lines  of  the  Transit  Company  in  operation,  the  small  movable 
pipe  running  from  the  pet-cock  on  the  lines  of  the  company  to 
the  tee  in  the  inch  pipe  line  under  the  belt-house  on  the  Ding- 
man  property  in  position,  and  oil  running  through  it  from  the 
lines  of  the  Transit  Company  into  one  of  the  wells  on  the 
Dingman  property.  The  tanks  were  again  gauged  at  noon  on 
November  7  ;  tank  No.  2,257  was  found  to  contain  91.82  bar- 
rels and  tank  No.  2,313,  26.04  barrels,  an  aggregate  increase  for 
the  two  tanks  of  99.96  barrels  for  a  period  of  nine  days,  or  an 


Digitized  by 


Google 


COMMONWEALTH  v.  DINGMAN,  Appellant.         625 
615,  (1904).]  Opinion  of  the  Court. 

apparent  production  of  11.10  barrels  per  day  for  the  two  wells. 
The  device  for  secretly  taking  the  oil  from  the  lines  of  the 
Transit  Company  was  removed  and  the  defendant  arrested. 
The  wells  continued  to  be  operated,  the  production  was  sub- 
sequently carefully  gauged,  and  it  was  found  that  after  the 
supply  of  oil  from  the  lines  of  the  Transit  Company  was  cut 
off  the  production  of  the  two  wells  aggregated  2.13  barrels  of 
oil  per  day.  The  oil  which  the  defendant  took  from  the  lines 
of  the  Transit  Company  could  not  be  identified ;  after  it  had 
been  run  into  the  wells  and  pumped  out  again  into  the  tanks 
it  could  not  be  distinguished  from  the  oil  naturally  produced 
by  the  wells  with  which  it  was  mingled.  The  defendant  used 
the  wells  as  the  means  for  executing  and  at  the  same  l^ime  con- 
cealing his  theft.  It  was  competent  for  the  commonwealth  to 
show  that  the  oil  pumped  from  the  wells  was  not  the  natural 
production,  and  that  the  apparent  production  included  a  large 
amount  of  oil  wrongfully  taken  from  the  lines  of  the  National 
Transit  Company.  There  is  authority  for  holding  that  the  con- 
struction of  the  device  with  the  intention  of  using  it  for  the 
purpose  of  a  continuous  apparent  increase  in  the  production 
of  the  wells,  and  the  various  takings  of  oil,  as  opportunity  of- 
fered, in  pursuance  of  such  intention,  are  all  to  be  considered 
as  one  transaction  and  a  continuing  offense  :  Regina  v.  Bleas- 
dale,  2  C.  i&  K.  765 ;  The  Queen  v.  Firth,  L.  R.  1  C.  C.  172 ; 
11  Cox  C.  C.  234.  If  this  case  be  so  regarded,  then  it  was 
competent  for  the  commonwealth  to  prove  all  that  the  defend- 
ant had  done  during  the  months  that  his  device  was  in  opera- 
tion as  a  part  of  the  offense  with  which  he  was  charged.  Even, 
however,  if  the  appellant  was  guilty  of  a  complete  and  distinct 
offense  every  time  he  placed  his  temporary  pipe  in  position  and 
turned  the  cock  which  permitted  the  oil  to  flow  from  the  lines 
of  the  company,  the  evidence  to  which  the  defendant  objected 
was  competent  upon  the  trial  of  this  indictment.  Generally 
speaking,  it  is  not  competent  to  prove  a  man  guilty  of  one  fel- 
ony by  proving  him  guilty  of  another  unconnected  felony,  but 
where  several  felonies  are  connected  together  forming  part  of 
one  entire  transaction,  then  the  one  is  evidence  to  show  the 
character  of  the  other :  Rex  v.  Ellis,  6  Barnewall  &  Creswell, 
145 ;  Commonwealth  v.  Hutchinson,  6  Pa.  Superior  Ct.  405. 
All  the  evidence  objected  to  tended  to  show  that  the  prisoner 
Vol.  XXVI — 40 
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was  guilty  of  tlie  felony  charged  in  the  indictment.  It  went 
to  show  the  history  of  the  well3  from  the  time  the  defendant 
first  made  them  the  vehicles  of  his  theft  until  by  the  removal 
of  the  device  which  he  had  constructed  the  amount  of  the  natu- 
ral production  of  the  wells  was  clearly  demonstrated.  The 
gauge  tables  showing  the  contents  of  the  tanks  in  question 
had  been  accepted  by  the  defendant  and  the  National  Transit 
Company  as  accurate  in  all  the  dealings  between  them,  and 
they  were  properly  admitted  in  evidence.  They  had  been  used 
in  determining  the  amount  of  the  production  of  the  wells  be- 
fore the  device  was  introduced,  while  it  was  in  operation  and 
after  it  was  removed,  and  even  if  they  had  been  inaccurate  the 
effect  of  the  inaccuracy  was  carried  through  all  the  measure- 
ments. They  would  still  show  the  relative  amount  of  the  ap- 
parent increase  in  the  production  of  the  wells  caused  by  the 
use  of  the  device  for  abstracting  oil  from  the  lines  of  the  Na- 
tional Transit  Company. 

The  judgment  is  affirmed,  and  it  is  ordered  that  the  appel- 
lant appear  in  the  court  below  and  by  said  court  be  committed 
for  the  term  of  his  imprisonment  which  had  not  expired  at  the 
time  this  appeal  was  made  a  supersedeas. 


Lengert,  Appellant,  v.  Chaninel. 

Execution — RestUviion — Act  of  January  12,  1705,  1  8m,  L,  57. 

Where  land  is  sold  under  a  judgment  on  a  scire  facias  sur  mortgage  and 
on  appeal  without  supersedeas  the  judgment  is  reversed,  restitution  is 
made  ''only  of  the  money  or  price  for  which  the  lands  were  sold."  In 
such  a  case  the  proceeds  of  the  sale,  after  deducting  the  costs  and  the  liens 
discharged  by  the  sale,  are  to  be  distributed  to  the  defendant. 

Res  adjudicata — Execution — Restitution. 

Where  land  has  been  sold  pending  an  appeal  which  has  not  been  made  a 
supersedeas,  and  in  later  proceedings  the  court  discharges  a  rule  to  set  aside 
the  sale,  and  makes  absolute  a  rule  for  restitution,  but  in  neither  of  these 
proceedings  passes  upon  the  question  as  to  who  is  entitled  to  the  proceeds 
of  the  sale,  such  question  has  not  been  adjudicated,  and  may  thereafter  be 
considered  by  the  court. 

Argued  Oct.  7,  1904.  Appeal,  No.  170,  Oct.  T.,  1903,  by 
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plaintiflf,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1901, 
No.  4198,  awarding  writ  of  restitution  without  directing  pay- 
ment of  money  into  court,  in  case  of  Michael  A.  Lengert  v. 
William  J.  Chaninel,  Mortgagor,  and  Edward  D.  Chaninel, 
Real  Owner.  Before  Rice,  P.  J.,  Beaver,  Smith,  Pobter, 
and  Morrison,  JJ.    Reversed. 

Petition  for  writ  of  restitution. 

The  facts  appear  by  the  opinion  of  the  Superior  Court  and 
by  Lengert  v.  Chaninel,  208  Pa.  229. 

Urrors  assiffned  were  (1)  in  granting  a  writ  of  restitution  in 
the  above  case ;  (2)  in  entering  the  following  decree :  "  Let 
writ  of  restitution  of  the  money  or  price  for  which  the  mort- 
gaged lands  were  sold  at  sheriff's  sale  issue.  Returnable  sec. 
leg.,"  and  (3)  in  not  directing  that  tlie  money  or  price  for 
which  the  mortgaged  lands  were  sold  at  sheriff's  sale  should  be 
paid  into  court 

W.  H.  Q.  Gotddj  with  him  Francis  E.  Bucher^  for  appellant. — 
Restitution  is  not  a  matter  of  strict  legal  right  but  is  a  matter 
of  grace  under  all  the  cii'cumstances  of  the  case,  which  will  be 
withheld,  if  to  grant  it  will  do  an  injustice  to  any  other  peraon  : 
Gould  V.  McFall,  118  Pa.  455;  Hughes's  App.,  90  Pa.  60. 

In  a  proper  case  for  restitution,  if  there  be  any  unsatisfied 
liens  which  were  discharged  by  the  sheriff's  sale,  the  proceeds 
of  the  sale  shall  not  be  paid  to  the  defendant,  but  be  paid  into 
court  to  satisfy  such  liens :  Kirk  v.  Eaton,  10  S.  &  R.  103 ; 
Ranck  v.  Becker,  13  S.  &  R.  41 ;  McAleer's  Petition,  4  Pa. 
Superior  Ct.  563. 

William  S.  Divine^  for  appellee. — Where  a  judgment  upon  a 
scire  facias  sur  mortage  is  reversed,  but  before  reveraal  the 
mortgaged  premises  were  sold  by  the  slieriflf  on  a  writ  of  levari 
facias,  the  premises  so  sold  shall  not  be  restored.  Restitution 
will  be  made  only  of  the  money  or  price  for  which  the  premises 
were  sold. 

And  if  there  be  any  unsatisfied  liens  which  were  discharged 
by  sheriff's  sale,  the  proceeds  of  the  sale  shall  not  be  paid  to  the 
defendant,  but  paid  into  court  to  satisfy  such  liens. 
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Opinion  by  Smith,  J.,  December  12, 1904 : 

In  au  action  of  scire  facias  on  a  mortgage,  the  plaintiff  ob- 
tained judgment,  July  30, 1902,  for  15,562.50,  for  want  of  a 
sufficient  affidavit  of  defense.  On  August  15,  the  defendants 
appealed.  The  bail  to  make  the  appeal  a  superaedeas  not  be- 
ing given,  execution  was  issued,  and  on  March  2,  1903,  the 
mortgaged  land  was  sold  by  the  sheriff  to  the  plaintiff  for  ^00. 
On  March  30, 1903,  the  judgment  was  reversed  by  the  Supreme 
Court,  with  a  procedendo :  Lengert  v.  Chaninel,  205  Pa.  280. 
The  defendants  then,  in  the  court  below,  obtained  a  rule  to  set 
aside  the  sale,  and  another  for  a  writ  of  restitution.  On 
July  3,  the  former  rule  was  discharged,  and  the  latter  made 
absolute,  with  the  order :  "  Let  writ  of  restitution  of  the  money 
or  price  for  which  the  mortgaged  lands  were  sold  at  the  sher- 
iff's sale  issue,  returnable  sec.  leg."  From  these  orders,  the 
defendants,  on  July  21,  appealed  to  the  Supreme  Court,  and 
the  plaintiff,  on  July  23,  appealed  to  this  court.  On  the  for- 
mer appeal,  on  February  29,  1904,  both  orders  were  affirmed : 
Lengert  v.  Chaninel,  208  Pa.  229.  The  latter  appeal  is  now 
before  us  for  determination. 

The  judgment  on  which  the  land  was  sold  was  not  void  be- 
cause of  the  error  through  which  it  was  entered;  it  was  voida- 
ble only  at  the  instance  of  the  defendants.  Until  reversed, 
however,  it  had  all  the  qualities  and  incidents  of  a  judgment 
free  from  error,  and  was  valid  for  all  purposes,  including  exe- 
cution :  Sweeney  v.  Girolo,  154  Pa.  609 ;  Ogle  v.  Baker,  137 
Pa.  378.  When  the  mortgaged  land  was  sold,  the  judgment 
stood  unreversed,  and  unaffected  by  the  appeal.  As  to  restitu- 
tion, upon  reversal  of  judgment  after  a  sale  of  land,  the  act  of 
January  12, 1705,  1  Sm.  L.  57,  provides  that  lands  sold  on  a 
judgment  that  warrant  execution  shall  not  be  restored,  or  the 
sale  avoided,  upon  subsequent  reversal  of  the  judgment,  but 
that  restitution  shall  be  made  "  only  of  the  money  or  price  for 
which  the  lands  were  sold."  Under  this  act,  and  the  decision 
of  the  Supreme  Court  in  Lengert  v.  Chaninel,  208  Pa.  229, 
the  first  and  second  specifications  must  be  overruled. 

The  appellee  has  moved  to  quash  the  appeal,  on  the  ground 
that  all  the  questions  involved  in  it  have  been  adjudicated  by 
the  Supreme  Court  on  his  own  appeal,  in  the  case  last  cited. 
This  must  be  determined  by  the  record.     In  the  case  referi-ed 
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to,  as  reported  in  208  Pa.  229,  the  matters  assigned  for  error 
were  "(1)  in  discharging  the  rule  to  set  aside  the  sale ;  (2) 
in  making  absolute  rule  for  restitution  of  the  proceeds  of  the 
sale."  There  is  no  allegation  hei-e,  by  the  appellee,  that 
the  specifications  involved  anything  beyond  these  points;  and 
the  opinion  of  the  court  states  that  "The  defendants  contention 
as  to  the  latter  [the  order  of  restitution]  is  that  the  land  should 
have  been  restored,  and  if  not  this,  then  the  full  value  thereof 
and  not  merely  the  price  at  which  it  was  sold."  Nothing  in 
the  assignments  of  error,  the  arguments  of  counsel  or  the  opin- 
ion of  the  court,  indicates  that  anything  was  presented,  con- 
sidered, or  determined,  except  the  quantum  of  restitution,  or 
that  the  parties,  the  counsel,  or  the  court  had  in  view  the  final 
disposition  to  be  made  of  the  money  of  which  restitution  was 
ordered.  The  question  here  raised  by  the  third  specification 
was  not  before  the  Supreme  Court  in  any  form.  This  question 
remains  for  determination  by  this  court ;  and  the  motion  to 
quash  is  overruled. 

The  order  of  restitution  is  silent  as  to  the  disposition  to  be 
made  of  the  money  which  it  requires  the  plaintiflP  to  restore. 
This  disposition,  however,  is  fixed  by  law.  Since  the  sale  was 
valid,  the  proceeds  are  to  be  distributed  as  on  any  valid  sale, 
except  that  the  defendant  is  to  be  substituted  for  the  plaintiff 
as  a  party  entitled  to  share  in  the  fund.  In  such  distribution, 
the  costs  of  sale,  and  liens  discharged  by  the  sale,  are  first 
payable.  This,  being  a  payment  of  the  defendant's  indebted- 
ness  charged  on  the  land,  is  in  effect  restitution  to  him.  Any 
residue,  which  without  an  order  of  restitution  would  be  distrib- 
uted to  the  plaintiflF,  is  by  such  order  to  be  distributed  to 
the  defendant.  Restitution,  in  accordance  with  the  statute,  is 
thus  made  complete. 

The  third  specification  is  sustained,  and  it  is  ordered  that 
the  money  or  price  for  which  the  land  was  sold  be  paid  into 
court  and  distributed  in  accordance  with  this  opinion. 
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Anderson  v.  Alta  Friendly  Society,  Appellant. 

Insurance — Life  insurance — Reinstatement  of  member — Health  certificate. 

The  rules  of  an  insurance  society  provided  that  no  delinquent  member 
should  be  reinstated  unless  a  certificate  be  given  by  the  member,  known  as 
a  health  certificate,  which  provided  that  if  the  delinquent  member  died  as 
the  result  of  any  sickness  arising  within  ten  days  from  the  date  of  the 
certificate  no  death  benefits  should  be  paid.  A  member  who  had  in  a  num- 
ber of  previous  cases  been  reinstated  after  having  become  delinquent,  on 
giving  such  certificate,  gave  money  to  her  son  to  have  herself  reinstated. 
The  son  paid  the  money  and  signed  the  health  certificate.  The  insured 
died  within  ten  days  thereafter.  Held,  (1)  that  the  son  had  authority  to 
sign  the  health  certificate;  (2)  that  there  was  nothing  in  the  previous  deal- 
ings to  indicate  any  waiver  of  forfeiture;  (3)  that  the  society  was  not  li- 
able for  death  benefits. 

Argued  Oct.  11, 1904.  Appeal,  No.  101,  Oct.  T.,  1904,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  March  T., 
1902,  No.  3309,  on  verdict  for  plaintiff  in  case  of  Serena  An- 
derson V.  Alta  Friendly  Society.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  J  J. 
Reversed. 

Assumpsit  on  a  certificate  of  membership  in  an  insurance 
society.     Before  Ralston',-  ^. 

At  the  trial  it  appeared  t&j^  the  suit  was  brought  by  tlie 
plaintiff,  as  the  beneficiary  nam^  in  a  certificate  of  member- 
ship issued  by  the  defendant  societ^^  June  20,  1893,  to  Lu- 
cretia  S.  Brown,  who  died  May  7,  190i^swithin  less  than  ten 
days  after  the  payment  of  her  delinquent  air€i§.  The  dues  were 
one  hundred  and  four  cents,  payable  on  th'&v  nineteenth  day 
of  every  month.  The  dues  for  the  month  of  A^^,  1901,  were 
not  paid  on  the  nineteenth  nor  within  three  dayte  thereafter, 
and  the  certificate  of  membership  became  null  and  ^id  under 
its  terms  by  the  nonpayment  of  the  dues  within  tfc^  time 
called  for  in  the  said  certificate.  Membership  having  abased, 
reinstatement  was  attempted  by  offering  to  pay  the  delinqu^ent 
dues  on  the  first  day  of  the  following  month — May  1,  19l91. 
The  delinquent  member  sent  her  delinquent  dues  by  her  son« 
to  the  collector  of  the  society,  after  the  expiration  of  the  time  ^ 
of  payment,  instead  of  sending  it  to  the  Philadelphia  office  of 


Digitized  by 


\ 

Google 


ANDERSON  v.  ALTA  FRIENDLY  SOCIETY,  Appellant.  631 
630,  (1904).]      Statement  of  Facts— Opinion  of  the  Court. 

the  society.  The  collector  accepted  the  delinquent  dues  from 
the  member's  son  upon  the  conditions  of  a  certificate  signed  by 
him  offered  in  evidence  by  the  plaintiff  which  provided  inter 
alia  that  if  the  delinquent  member  died  as  the  result  of  any 
sickness  arising  within  ten  days  from  the  date  thereof,  no  bene- 
fit or  money  should  be  paid  by  the  society  on  account  of  the 
death  of  the  member.  This  certificate  issued  under  the  rules 
of  the  society,  which  was  proven  was  given  May  1,  and  the 
member  died  May  7,  1901.  The  plaintiff's  witness  showed 
that  the  member  was  fully  aware  of  the  rule,  the  witness  testi- 
fying that  "  every  time  she  (the  member)  was  delinquent  I 
alwajrs  got  a  health  certificate  from  her." 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  for  plaintiff  for  $115,  -subject  to  question  of  law 
reversed. 

Error  assigned  was  in  entering  judgment  on  the  verdict. 

r.  Elliott  Patterson^  for  appellant. — The  son's  agency  shows 
that  he  had  full  power  to  do  all  that  was  necessary  to  secure 
his  mother's  reinstatement  in  the  society :  Bronson  v.  Chappell, 
79  U.  S.  681 ;  Hubbard  v.  Ten  Brook,  124  Pa.  291. 

M.  Luther  Nicholm^  for  appellee. 

Opinion  by  Smith,  J.,  December  12, 1904 : 

The  certificate  of  insurance  having  lapsed  by  nonpayment 
of  dues  as  therein  required,  the  question  is  whether  it  was  re- 
instated or  restored  in  legal  effect.  The  defendant  contends 
that,  if  reinstated,  it  was  only  on  the  terms  embodied  in  the 
application  therefor,  or  '*  health  certificate,"  which  provides 
that  nothing  shall  be  paid  should  the  insured  die  within  ten 
days  thereafter.  The  plaintiff  contends  that  the  son  of  the 
insured,  who  acted  for  her  in  the  matter,  had  no  authority  to 
bind  her  by  this  provision. 

The  son  was  undeniably  acting  as  agent  of  the  insured,  in 
applying  for  the  reinstatement  of  her  certificate,  and  paying 
the  dues  in  arrears.  In  the  absence  of  express  authority,  the 
powers  necessary  to  the  purposes  of  the  agency  are  in  law  im- 
plied  from  the  relation  of  principal  and  agent.    Therefore, 
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whatever  it  was  reasonably  necessary  for  the  son  to  do,  in  be- 
half of  the  insured,  to  obtain  the  I'einstatement  of  the  certifi- 
cate, he  had  authority  to  do.  The  "  health  certificate  "  was 
required  as  a  condition  of  reinstatement."  This  was  known  to 
the  insured,  for  on  previous  delinquencies  in  payment  of  dues 
she  had  been  required  to  give  one.  The  proviso  against  pay- 
ment upon  death  within  ten  days  was  entirely  reasonable,  as  a 
protection  of  the  insurer  against  the  result  of  any  previous  ac- 
cident or  exposure  to  disease  that  might  lead  to  death  within 
that  period.  It  must  be  held,  therefore,  that  the  agent  had 
authority  to  bind  the  insured  by  the  provisions  of  the  *'  health 
certificate."  Furthermore,  the  dues  in  arrear  having  been  ac- 
cepted by  the  defendant's  collector  on  the  basis  of  this  certifi- 
cate, his  evident  intention  was  to  contract  only  in  accordance 
with  its  terms.  Unless  the  application  for  reinstatement  was 
made  with  a  corresponding  contractual  intention,  the  minds  of 
insurer  and  insured  never  met  on  the  terms  of  reinstatement, 
and  no  contract  of  reinstatement  was  made. 

The  argument  that  the  defendant,  by  a  course  of  dealing  or 
conduct  toward  the  insured,  on  previous  delinquencies  in  the 
payment  of  dues,  led  her  to  expect  that  a  forfeiture  would  not 
be  insisted  on,  does  not  support  the  plaintiff's  contention  here. 
The  only  thing  which  the  defendant's  conduct  could  have  led 
the  insured  to  expect  was  that,  on  any  lapse  of  the  certificate 
for  nonpayment  of  dues,  reinstatement  would  be  permitted  on 
the  condition  prescribed  on  previous  delinquencies, — that  of 
giving  the  instrument  described  as  a  "health  certificate." 
This  is  precisely  what  was  done  in  the  present  case,  and  its 
effect  was,  as  on  former  occasions,  to  reinstate  the  insurance 
certificate  on  the  terms  contained  in  the  health  certificate. 

The  judgment  is  reversed,  and  judgment  is  entered  for  the 
defendant. 
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Dempsey  v.  Petersburg  Savings  &  Insurance  Company. 

Foreign  attachment — Motion  to  quash — Facta  dehors  the  record. 

While  the  court  has  power  to  quash  a  writ  of  foreign  attachment,  upon 
proof  outside  the  record  that  the  defendant  is  a  resident  of  the  state,  or 
that  the  property  is  not  such  as  is  liable  to  attachment,  it  has  no  such 
power  to  quash  on  a  motion  based  on  the  garnishee's  affidavit  that  the 
defendant  does  not  owe  the  debt  demanded. 

Tlie  refusal  to  quash  a  writ  of  foreign  attachment  is  not  a  final  judg- 
ment, and  is,  therefore,  not  the  subject  of  an  appeal. 

Argued  Oct.  20, 1904.  Appeal,  No.  160,  Oct.  T.,  1904,  by 
the  Philadelphia  &  Reading  Railway  Company,  Garnishee,  from 
orders  of  C.  P.  No.  5,  Phila.  Co.,  June  T.,  1904,  No.  1756,  dis- 
charging rules  to  dissolve  and  quash  a  foreign  attachment  in 
case  of  Dempsey,  Son  &  Co.  v.  Petersburg  Savings  and  Insur- 
ance Company,  defendant  and  the  Philadelphia  and  Reading 
Railway  Company,  Garnishee.  Before  Rice,  P.  J.,  Beaver, 
Orlady,  Smith,  Porter,  Morrison  and  Henderson,  JJ. 
Affirmed. 

Rules  to  dissolve  and  quash  writs  of  foreign  attachment. 
The  opinion  of  the  Superior  Court  states  the  case. 

Errors  assigned  were  the  oi-ders  of  the  court. 

Theodore  W.  Reath^  with  him  Thomas  Reath  and  Joseph  L 
Doran^  for  appellant. — Upon  proof  of  facts  not  disclosed  by 
the  record  and  showing  the  absence  of  jurisdiction  the  court 
has  power  to  quash  a  foreign  attachment  under  a  rule  to  quash : 
NicoU  V.  McCaflFrey,  1  Pa.  Superior  Ct.  187 ;  Steele  v.  Good- 
win, 113  Pa.  288 ;  Bank  v.  Crosby,  179  Pa.  63 ;  Turner  v. 
Larkin,  4  Pa.  Superior  Ct.  284. 

What  the  garnishee  offers,  on  behalf  of  the  defendant,  to 
prove,  by  the  depositions  to  be  taken  under  the  rule  to  quash, 
is  not  that  the  plaintiffs  have  no  cause  of  action,  but,  the  funda- 
mental and  jurisdictional  fact  that  there  is  a  lack  of  privity  or 
contractual  relations  between  the  defendant  and  these  plain- 
tiffs and,  if  this  be  proven,  the  jurisdiction  in  foreign  attach- 
ment fails  and  the  attachment  must  be  quashed  :    Nicoll  v. 
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McCaffrey,  1  Pa.  Superior  Ct.  187 ;  Holland  y.  White,  120  Pa. 
228  ;  Miller  v.  Spreeher,  2  Yeates,  162. 

The  discharge  of  the  three  rules  in  the  case  at  bar  constituted 
a  final  judgment  and  is  the  subject  of  an  appeal. 

George  P.  Bichj  for  appellee. 

Peb  Curiam,  December  12, 1904 : 

This  is  an  action  of  assumpsit  begun  by  foreign  attachment. 
In  response  to  a  rule  to  show  cause  of  action  and  to  dissolve, 
tlie  plaintiffs  filed  an  aflSdavit  of  cause  of  action,  the  sufficiency 
of  which  is  not  questioned.  Subsequently  the  garnishee  ob- 
tained a  rule  to  quash  the  attachment,  which  rule  was  based  on 
an  affida^t  denying  the  contractual  liability  alleged  in  the  plain- 
tiffs' affidavit.  The  court  discharged  the  rule  to  dissolve  and 
the  rule  to  quash,  and  also  refused  the  garnishee's  motion  for 
leave  to  take  depositions  in  support  of  the  latter  rule.  These 
are  the  matters  assigned  for  error. 

In  NicoU  V.  McCaffre3%  1  Pa.  Superior  Ct.  187,  after  point- 
ing out  the  distinction  between  a  motion  to  dissolve  and  a  mo- 
tion to  quash,  we  said :  "  But  it  is  now  too  well  settled  by 
precedent  to  permit  discussion,  that  the  court  has  power  to 
quash  a  writ  of  foreign  attachment  upon  proof  of  facts  which 
are  not  disclosed  by  the  record,  as  for  example,  that  the  defend- 
ant is  a  resident  of  the  state  or  that  the  property  is  not  liable 
to  foreign  attachment."  But  no  such  facts  were  alleged  here. 
The  issue  raised  by  the  two  conflicting  affidavits  was  as  to  the 
very  merits  of  the  plaintiffs'  claim,  not  as  to  any  fact  essential 
to  their  right  to  sue  in  assumpsit  for  the  recovery  of  the  debt 
demanded,  and  to  issue  a  writ  of  foreign  attachment  to  compel 
the  defendant's  appearance  to  the  action.  We  are  all  of  opin- 
ion that  the  court  was  clearly  right  in  refusing  to  try  and  deter- 
mine that  issue  in  this  summary  manner. 

The  distinction  between  a  motion  to  quash  upon  the  ground 
that  the  defendant  is  a  resident  of  tlie  state,  or  that  the  prop- 
erty is  not  such  as  is  liable  to  attachment,  and  a  motion  to 
quash  based  on  the  garnishee's  affidavit  that  the  defendant  does 
not  owe  the  debt  demanded,  was  recognized  in  the  case  above 
cited,  and  more  distinctly  pointed  out  in  the  cases  therein  re- 
feri-ed  to.     Moreover,  the  refusal  to  quash  the  writ  was  not  a 
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final  judgment,  and  is  therefore  not  the  subject  o(  an  appeal : 
Bellah  v.  Poole,  202  Pa.  71,  and  cases  there  cited. 

Appeal  quashed  at  the  appellants'  cost,  and  record  remitted 
with  a  procedendo. 


Barrell  v,  Adams,  Appellant. 

Deed — Fraudulent  conveyance — Lien  creditor. 

A  deed  is  not  fraudulent  as  to  a  creditor  whose  debt  is  secured  by  a  judg- 
ment or  other  lien  upon  the  land  conveyed.  The  hen  creditor  may  follow 
the  land,  irrespective  of  changes  in  title,  whether  honest  or  dishonest. 

Judgment — Revival — Lien — Notice  to  terre-tenants. 

Where  land  subject  to  a  judgment  has  been  conveyed,  and  thereafter  the 
judgment  is  revived  against  the  defendant  alone  without  naming  the  terre- 
tenant  in  the  scire  facias,  the  lien  of  the  judgment  on  the  land  is  lost. 

Equity — Jurisdiction — Enjoining  use  of  execution  'process — Judgment. 

Where  an  execution  is  being  used  to  harass  or  annoy  another,  or  to  cast 
a  cloud  upon  the  title  to  land,  or  to  levy  and  sell  the  same  in  a  case  where 
it  is  clear  that  the  defendant  in  the  judgment  has  no  shadow  of  title  or  in- 
terest which  can  be  sold,  equity  will  intervene  and  restrain  the  sale  to  pre- 
vent the  casting  of  a  shadow  upon  the  plaintiff  ^s  title,  as  by  a  sale  under  a 
judgment  against  their  vendor. 

Where  land  subject  to  a  judgment  has  been  conveyed,  and  afterwards 
the  judgment  has  been  revived  without  notice  to  the  terre-tenants,  and  the 
hen  on  the  land  is  lost,  the  plaintiff  will  be  restrained  from  issuing  execution 
to  sell  the  land;  and  this  is  especially  so  where  he  has  delayed  for  ten  years 
after  the  deed  was  recorded. 

Argued  Oct.  25,  1904.  Appeal,  No.  12,  Oct.  T.,  1904,  by 
defendants,  from  decree  of  C.  P.  Northumberland  Co.,  equity 
docket,  1902,  No.  250,  on  bill  in  equity  in  case  of  Annie  M. 
Barrell,  Alice  Sizer  and  Frederick  Sizer  v.  Susan  K.  Adams 
and  George  G.  Adams,  administrators  of  George  C.  Adams, 
deceased.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Por- 
ter, Morrison  and  Henderson,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  aasiffned  was  the  decree  enjoining  sale  of  the  lands. 

S.  B,  Boyer^  for  appellants. — A  creditor  has  a  right  to  seize 
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and  sell  any^real  estate  to  satisfy  his  debt  in  which  his  debtor 
is  believed  to  have  an  interest.  Whether  a  title  would  pass  or 
not  was  to  be  tested  by  an  action  of  ejectment :  Taylor's  Ap- 
peal, 93  Pa.  21 ;  Winch's  App.,  61  Pa.  424.     . 

F.  B.  Moser,  of  Lark  ^  Mbser^  with  him  2).  W.  Shipman^  for 
appellee. — Wliere  the  process  of  law  is  being  used  against  right 
and  justice,  to  the  injury  of  another,  the  right  of  the  latter  to 
invoke  the  intervention  of  a  court  of  equity  cannot  be  doubted: 
Coal  Co.  v.  Ryon,  188  Pa.  138 ;  Hunter's  App.,  40  Pa.  194 ; 
Artman  v.  Giles,  155  Pa.  409 ;  Davis  v.  Michener,  106  Pa. 
395 ;  Winch's  App.,  61  Pa.  424 ;  Taylor's  App.,  93  Pa.  21. 

Where,  at  the  time  of  the  issuing  of  a  scire  facias  to  revive 
a  judgment,  a  deed  is  on  record  from  the  judgement  debtor, 
and  the  terre-tenant  is  not  named  in  the  scire  facias,  the  land 
is  relieved  from  the  lien  of  the  judgment :  Suter  v.  Findley, 
5  Pa.  Superior  Ct.  163 ;  Uhler  v.  Moses,  200  Pa.  498  j  Long 
V.  McConnell,  158  Pa.  573 ;  Baum  v.  Custer,  22  W.  N.  C. 
145  ;  Lyon  v.  Cleveland,  170  Pa.  611. 

Judgment  creditors  are  not  affected  by  a  fraudulent  deed 
made  by  the  debtor  after  the  entry  of  their  judgments,  inas- 
much as  the  fraudulent  giuntee  takes  title  subject  to  their 
judgment.  A  conveyance  intended  to  defraud  creditors  is  not 
void,  but  only  voidable  by  the  creditor  whom  it  was  intended 
to  defraud,  and  this  does  not  include  prior  lien  creditors :  Fid- 
ler  et  al.  v.  John,  178  Pa.  112 ;  Byrod's  App.,  31  Pa-  241  j 
Fisher's  App.,  33  Pa.  294  ;  Dungan's  App.,  88  Pa.  414  ;  Zuver 
V.  Clark,  104  Pa.  222 ;  Henderson  v.  Henderson,  133  Pa.  399; 
Long  V.  McConnell,  158  Pa.  573. 

Opinion  by  Morrison,  J.,  December  12, 1904 : 
The  plaintiffs  filed  their  bill  in  equity  asking  the  court  to 
restrain  the  defendants  from  selling  certain  real  estate  of  the 
plaintiffs  on  an  execution  issued  on  a  judgment  against  Aaron 
Bai-rell.  To  this  bill  the  defendants  demurred,  and  their  de- 
murrer being  overruled,  they  then  answered  and  afterwards 
upon  hearing  the  court  granted  an  injunction  restraining  tiie 
defendants  from  selling  the  land,  mentioned  and  described  in 
the  bill,  for  the  purpose  of  satisfying  the  judgment  against  tiie 
defendants  therein. 
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The  appellants'  paper-book  is  so  badly  arranged  and  printed 
that  we  have  had  much  difficulty  in  gleaning  from  it  the  nec- 
essary facts  for  an  intelligent  disposition  of  tlje  case.  But,  as 
we  understand  the  material  facts,  they  are  as  follows  :  On  and 
prior  to  June  26,  1893,  Aaron  Barrell  was  seized  in  fee  simple 
and  was  in  possession  of  the  land  described  in  the  bill.  On 
July  25,  1891,  a  judgment  was  entered  in  the  court  of  common 
pleas  of  Northumberland  county,  in  favor  of  George  C.  Adams 
and  against  Aaron  Barrell  to  No.  296  of  September  term,  1891 
for  $1,000.  On  June  25, 1893,  Aaron  Barrell  and  wife  con- 
veyed said  land  by  deed  duly  executed,  and  recorded  on 
June  28,  1893,  to  Anna  M.  Barrell  and  Alice  Sizer.  Subse- 
quently these  grantees  conveyed  three  small  tracts,  portions  of 
said  land,  to  William  S.  Adams,  George  W.  Cook  and  Wilson 
Willow,  respectivel3\  On  July  3,  1896,  there  was  an  amicable 
revival  of  the  above  entitled  judgment  for  $600  in  favor  of 
George  C.  Adams  and  against  Aaron  Barrell  to  No.  299  of 
September  term,  1896,  but  without  notice  to  Anna  M.  Barrell 
and  Alice  Sizer,  terre-tenants.  The  deed  of  these  terre-ten- 
ants was  on  record  from  June  28,  1893,  and  they  were  not 
made  parties  to  said  revival  nor  did  they  give  their  consent  in 
writing  to  the  revival  and  continuance  of  the  lien  of  said 
judgment  against  them.  Therefore  the  lien  of  said  judgment 
expired  as  to  the  land  conveyed  to  them  by  Aaron  Barrell 
in  five  years  from  the  entry  of  said  judgment,  to  wit:  on 
July  26,  1896,  and  in  the  meantime  no  execution  had  been 
issued  on  said  judgment  and  consequently  no  levy  had  been 
made  on  the  land  of  these  terre-tenants.  On  July  1,  1901,  a 
sci.  fa.  to  revive  the  said  judgment  No.  296,  September  term, 
1891,  revived  to  No.  299,  September  term,  1896,  against  Aaron 
Barrell,  was  issued  by  the  defendants  with  notice  to  Alice 
Sizer  and  Anna  M.  Barrell,  terre-tenants.  And  on  August 
15,  1901,  an  alias  sci.  fa.  was  issued  by  said  defendants  upon 
the  judgment  No.  299,  September  term,  1896,  against  Aaron 
Barrell  with  notice  to  said  terre-tenants ;  and  on  February  17, 
1902,  the  defendants,  plaintiffs  in  said  alias  sci.  fa.,  suffered  a 
voluntary  nonsuit  as  to  Anna  M.  Barrell  and  Alice  Sizer 
terre-tenants,  and  took  judgment  against  Aaron  Barrell  for 
want  of  an  appearance.  Subsequently  the  defendants  caused 
execution  to  be  issued  on  said  judgment  and  in  pursuance 
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thereof,  the  sheriff  levied  upon  the  said  land  of  the  plaintiffs 
as  the  property  of  Aaron  Barrell  and  advertised  the  same  for 
sale.  Upon  this  state  of  facts  the  couit  below  gi-anted  a  pre- 
liminary injunction  and  afterwards  made  it  permanent,  restrain- 
ing the  defendants  from  selling  the  said  land  upon  the  judg- 
ment against  Aaron  Barrell. 

The  learned  counsel  for  the  appellants  took  this  appeal  from 
the  decree  and  argues  that  the  defendants  had  the  right  to  levy 
upon  the  plaintiffs'  land  and  sell  it  upon  the  theory  that  they 
took  it  subject  to  the  payment  of  the  Aaron  Barrell  judgment, 
as  purchase  money ;  and  secondly,  that  they  had  a  right  to 
have  the  land  sold  by  the  sheriff  and  then  bring  an  action  at 
law  to  test  the  title  thereby  acquired. 

The  learned  counsel  also  urges  that  the  land  was  liable  to 
be  sold  because  it  was  conveyed  to  the  plaintiffs  to  defraud 
the  creditors  of  the  grantor,  one  of  whom  was  George  C. 
Adams,  the  plaintiff  in  said  judgment.  But  we  have  a  long 
line  of  cases  deciding  that  a  deed  is  not  fi'audulent  as  to  a  cred- 
itor whose  debt  was  secured  by  a  judgment  or  other  lien  on 
the  land.  This  because  the  grantee  necessarily  takes  subject 
to  the  lien,  and  the  creditor  may  pursue  the  land  just  as  if  it 
had  been  conveyed  to  one  who  purchased  in  good  faith  for  a 
full  consideration.  The  prior  lien  creditor  may  follow  the 
land,  iiTcspective  of  changes  in  the  title,  whether  honest  or 
dishonest.  A  judicial  sale  on  his  lien  vests  in  the  purchaser 
the  title  which  the  debtor  had  when  the  lien  attached,  and  di- 
vests that  of  the  debtors  grantee:  Haak's  Appeal,  100  Pa.  59; 
Fidler  et  al.  v.  John,  178  Pa.  112 ;  Byrod's  Appeal,  31  Pa. 
241. 

In  the  light  of  these  and  many  other  cases  it  is  of  no  conse- 
quence in  the  present  inquiry  whether  the  conveyance  from 
Aaron  Barrell  to  the  plaintiffs  was  fraudulent  or  not  as  to 
other  creditors.  That  deed  could  not  defraud  the  defendants 
because  of  the  judgment  lien  which  then  existed  and  upon 
which  the  land  could  have  been  sold  and  if  said  judgment 
had  been  kept  revived,  with  notice  to  the  terre-tenants,  it 
was  impossible  for  that  conveyance  to  defraud  the  owners 
of  the  judgment.  But  under  our  laws  the  lien  of  this 
judgment  was  lost  by  reviving  it  against  the  defendant 
alone,  without  naming  the   terre-tenants  in  the  scire  facias. 
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See  Act  of  June  1,  1887,  P.  L.  289.  In  Uhler  v.  Moses, 
200  Pa.  498,  it  is  said  (p.  503) :  "  But,  it  is  asked,  upon 
what  does  the  act  of  1 887  operate  at  all  if  it  does  not  operate 
to  repeal  the  act  of  1849?  We  answer  almost  in  the  ex- 
press words  of  the  act,  it  operates  to  relieve  the  land  from 
the  lien  of  the  judgment  where  the  deed  of  the  terre-tenant 
has  been  placed  of  record,  and  in  the  scire  facias  to  revive, 
the  terre-tenant  has  not  been  named.''  To  the  same  effect  is 
Suter  V.  Findley,  5  Pa.  Superior  Ct.  163. 

In  our  case  the  deed  to  the  terre-tenants  was  ^jn  record  more 
than  seven  yeai-s  before  the  terre-tenants  were  attempted  to  be 
brought  in  and  the  attempt  was  not  made  until  ten  years  after 
the  entry  of  the  original  judgment.  Therefore  the  lien  of  the 
judgment  upon  the  plaintiffs'  land  was  gone  and  the  defend- 
ants had  no  right  to  direct  the  sheriff  to  levy  upon  this  land 
and  sell  it  as  the  property  of  Aaron  Ban^ell,  who  had  pai'ted 
with  his  title  more  than  ten  years  before  the  levy  and  attempted 
sale.  It  is  unnecessary  to  cite  other  decisions  upon  this  point 
as  they  would  only  be  cumulative. 

We  dispose  of  the  defendants'  contention  that  the  terre  ten- 
ants took  the  land  bound  by  this  judgment  and  agreed  to  pay 
it  as  purchase  money,  by  saying  that  there  is  no  sufficient  evi- 
dence to  sustain  this  assumption.  Undoubtedly  the  plaintiffs 
did  take  the  land  with  knowledge  of  this  judgment  lien  and 
that  if  it  were  continued  as  a  lien  against  their  land  they  would 
be  compelled  to  pay  it  or  else  allow  the  land  to  be  sold  to 
satisfy  it.  But  the  defendants  contention  that  the  plaintiffs 
assumed  to  pay  this  judgment  and  therefore  the  land  may  be 
sold  upon  an  execution  against  their  grantor  is  not  supported 
by  the  evidence  nor  authorized  by  law  :  1  Trickett  on  Liens, 
p.  216 ;  Appeal  of  Jacobs,  107  Pa.  137 ;  Albright  et  al.  v. 
Lafayette  Bldg.  &  Savings  Association,  102  Pa.  411-416. 

The  remaining  question  is:  "Will  equity  restrain  the  appel-* 
lants  from  selling  the  appellees'  land  under  an  execution  issued 
against  Aaron  Barrell  upon  a  judgment  which  was  not  a  lien 
upon  the  hind  of  the  appellees  at  the  time  of  the  issuing  of 
the  execution  and  had  not  been  for  many  years  prior  thereto, 
and  Aaron  Barrell,  the  defendant  in  the  execution,  having  no 
right,  title  or  interest  in  the  land  levied  upon  ?  " 

In  Kreamer  v.  Fleming,  200  Pa.  414,  it  is  held,  in  substance, 
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that  ordinarily  a  bill  in  equity  will  not  lie  to  restrain  an  exe- 
cution creditor  from  proceeding  in  due  course  to  sell  land  al- 
leged to  belong  to  his  debtor.  Ejectment  is  generally  the  ex- 
clusive remedy  in  cases  of  disputed  title.  But  where  the 
process  of  law  is  being  used  against  right  and  justice  to  the 
injury  of  another,  the  right  of  the  latter  to  invoke  the  interven- 
tion of  a  court  of  equity  cannot  be  doubted.  See  also  Coal 
Co.  V.  Ryon,  188  Pa.  138  and  Taylor's  Appeal,  93  Pa.  21. 

These  and  many  other  cases  hold  that  where  an  execution  is 
being  used  to^rass  or  annoy  another,  or  to  cast  a  cloud  upon 
the  title  to  land,  or  to  levy  and  sell  the  same  in  a  case  where 
it  is  clear  that  the  defendant  in  the  judgment  has  no  shadow 
of  title  or  interest  which  can  be  sold,  equity  will  intervene  and 
restrain  the  sale  to  prevent  the  casting  of  a  shadow  upon  the 
plaintiffs'  title,  as  by  sale  under  a  judgment  against  their 
vendor. 

The  learned  court  below  found  as  a  fact  from  the  evidence 
that  Aaron  Barrell,  the  defendant  in  the  judgment,  had  no 
shadow  of  title  or  interest  in  the  land  which  the  defendants 
were  restrained  from  selling.  A  careful  examination  of  the 
evidence  leads  us  to  the  same  conclusion.  The  defendants  do 
not  and  cannot  deny  that  Aaron  Barrell  conveyed  the  land  to 
the  plaintiffs  by  deed  duly  recorded  about  ten  years  before  the 
attempt  to  sell  it  on  a  judgment  against  the  grantor  alone.  To 
permit  this  would  certainly  cast  a  cloud  upon  the  plaintiffs' 
title.  This,  because  the  defendant  in  the  judgment  having 
been  the  owner  of  the  land  at  one  time,  the  sale  of  it  by  the 
sheriff  and  the  delivery  of  a  deed  by  him  would  cloud  the 
title  z  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  163. 

In  our  opinion  the  plaintiffs  presented  such  a  clear  case  in 
the  court  below  that  to  have  refused  an  injunction  would  have 
been  a  practical  denial  of  justice. 

^     The  assignments  of  error  are  all  dismissed  and  the  decree  is 
affirmed,  at  the  costs  of  the  appellants. 
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Adams,  Appellant,  v.  Barrell. 

EjedmerU — Contract — Consideration. 

Ejectment  will  not  lie  to  enforce  the  performance  of  a  contract  which  is 
the  consideration  of  a  deed  of  conveyance. 

Ejectment — Deed — Lien. 

Where  a  deed  conveys  the  legal  title  to  land  absolutely,  and  not  upon  any 
written  condition  expressed  in  the  deed  or  elsewhere,  an  action  of  ejectment 
will  not  lie  to  enforce  the  payment  of  a  lien  existing  upon  the  land  at  the 
time  of  the  conveyance. 

Argued  Oct.  26, 1904.  Appeal,  No.  214,  Feb.  T.,  1903,  by 
plaintiflf,  from  judgment  of  C.  P.  Northumberland  Co.,  Dec.  T., 
1903,  No.  172,  on  verdict  for  defendants  in  case  of  Susan  K. 
Adams  and  G.  C.  Adams,  Administrators  of  George  A.  Adams, 
deceased  v.  Annie  M.  Barrell  and  Alice  Sizer.  Before  Rige, 
P.  J.,  Beavbb,  Orlady,  Smith,  Portbe,  Morrison  and 
Henderson,  JJ.    Affirmed. 

Ejectment  for  land  in  Shamokin  Township.  Before  Say- 
IDGB,  P.  J. 

The  facts  appear  by  Barrell  v.  Adams,  supra,  and  by  the 
opinion  of  the  Superior  Court. 

The  court  directed  a  verdict  for  defendants. 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

£rror  amgned  was  in  giving  binding  instructions  for  de- 
fendant. 

S.  B.  Boyer^  for  appellants. 

C.  (7.  Lark^  of  Lark  ^  Moser^  with  him  D.  IF.  Shipman^  for 
appellee. 

Opinion  by  Morrison,  J.,  December  12, 1904 : 
In  this  action  of  ejectment  the  learned  court  below  directed 
a  verdict  against  the  plaintifife  and  judgment  being  entered 
thereon,  they  took  this  appeal.  Their  counsel  states  the  ques- 
tion involved  thus :  "  The  defendants  or  appellees  purchased 
a  certain  tract  of  land  with  a  number  of  liens  thereon.  Amongst 
Vol.  xxvi — 41 
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others  George  C.  Adams  had  the  first.  The  consideration 
mentioned  in  the  deed  was  $5,000.  The  liens  at  the  time 
of  sale  and  purchase  amounted  to  13,800.  This  sum  was 
deducted  from  the  price  agreed  to  be  paid,  and  the  grantees 
agreed  with  the  vendor  to  pay  the  same.  This  action  of  eject- 
ment is  brought  to  enforce  its  payment  by  special  verdict  for 
specific  performance." 

From  the  argument  in  the  appellant's  paper-book  we  find 
that  the  right  of  recovery  rests  upon  tlie  averment  that  the 
George  C.  Adams  judgment  was  for  purchase  money  and  that 
the  defendants  agreed  to  pay  the  same. 

The  facts  in  this  case  are  substantially  the  same  as  in  No.  12, 
October  Term,  1904  in  which  we  have  filed  an  opinion  affirm- 
ing the  decree  of  the  court  below  restraining  these  plaintiffs 
from  selling  the  land  in  question  on  a  fi.  fa.  issued  on  the 
George  C.  Adams  judgment.  It  is  unnecessary  to  repeat  our 
reasons  and  to  i-estate  the  authorities  cited  in  that  opinion.  It 
is  sufficient  to  say  that  they  apply  with  full  force  to  the  pres- 
ent case.  The  difficulty  with  the  plaintiff's  case  is  that  the 
George  C.  Adams  judgment  was  never  a  purchase  money  judg- 
ment or  lien.  The  deed  from  Aaron  Barrell  to  the  defendants 
makes  no  reference  to  it  nor  is  there  any  writing  in  evidence, 
whatever,  pretending  to  recognize  the  judgment  as  a  purchase 
money  lien.  In  addition  to  this  there  is  not  sufficient  parol 
evidence  to  warrant  a  jury  in  finding  that  the  defendants  agreed 
that  said  judgment  was  a  purchase  money  lien  and  that  they 
would  pay  it.  The  most  that  can  be  found  against  the  defend- 
ants, from  all  of  the  evidence,  is  that  they  knew  of  this  judg- 
ment lien  upon  the  land  in  question  and  that  they  expected  to 
have  to  pay  it  if  it  was  levied  upon  the  land  or  its  lien  con- 
tinued thereon.  We  have  endeavored  to  show  in  the  opinion 
at  No.  12,  October  Term,  1904  that  the  judgment  lost  its  lien 
upon  the  land  in  question  many  years  befoi-e  the  commence- 
ment of  this  suit  because  it  was  not  revived  against  the  defend- 
ants, terre-tenants,  who  had  promptly  placed  their  deed  on  rec- 
ord. We  held  in  that  opinion  that  the  learned  court  below 
was  right  in  restraining  the  plaintiffs  here  from  levying  upon 
said  land  to  satisfy  the  Adams  judgment.  If  that  conclusion 
is  correct  the  same  facts  and  authorities,  and  many  other  au- 
thorities, require  us  to  hold  in  the  present  case  that  the  learned 
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court  did  nor  err  in  deciding  that  the  Adams  judgment  was 
not  a  purchase  money  lien  and,  that,  under  all  of  the  evidence, 
the  plaintiffs  could  not  recover. 

In  Myers  v.  Myers,  25  Pa.  100,  it  is  said :  **  If  George  W. 
Myers  failed  to  perform  his  agreement,  an  action  may  be  brought 
upon  it  for  damages ;  but  the  party  who  delivers  a  deed,  with- 
out taking  a  mortgage  or  otherwise  receiving  a  lien  for  the 
purchase  money,  by  written  evidence  of  it,  cannot  enforce  the 
performance  of  the  contract  by  ejectment."  See  Megargel  v. 
Saul,  3  Wharton,  19  ;  Heacock  v.  Fly,  14  Pa.  640.  Ejectment 
will  not  lie  to  enforce  the  performance  of  a  contract  which  is 
the  consideration  of  a  deed  of  conveyance :  Krebs  v.  Stroub, 
116  Pa.  405.  But  it  is  useless  to  cumber  this  opinion  with 
further  authorities.  Aaron  Barrell  conveyed  the  legal  title  to 
the  land  in  question  to  the  defendants,  absolutely,  and  not 
upon  any  written  condition  expressed  in  the  deed  or  elsewhere, 
and  therefore  an  action  of  ejectment  will  not  lie  to  enforce  the 
payment  of  a  lien  existing  upon  the  land  at  the  time  of  the 
conveyance. 

We  think  the  rulings  of  the  learned  judge  at  the  trial,  and 
his  charge  to  the  juiy,  furnish  ample  reason  for  his  instruction 
that  the  verdict  must  be  for  the  defendants,  and  in  entering 
judgment  thereon  there  is  no  error. 

The  assignments  of  error  are  all  dismissed  and  the  judgment 
is  afiSrmed. 


Winter's  Estate. 

WiU — Provision  for  undow — Executors  and  administrators. 

Where  a  testator  gives  a  specified  annuity  to  his  wife  "or  as  much  more 
as  she  may  need  for  her  comfort,  support  and  maintenance,"  the  widow  will 
not  be  barred  from  receiving  her  annuity  because  she  made  herself  per- 
sonally liable  for  a  loan  made  out  of  the  moneys  of  the  estate  to  one  of 
testator's  children,  which  loan  was  never  returned. 

Argued  Nov.  16,  1904.  Appeal,  No.  153,  Oct.  T.,  1904,  by 
Elias  T.  Winter,  from  decree  of  O.  C.  Lancaster  Co.,  Feb.  T., 
1902,  No.  29,  making  allowance  for  widow  in  Estate  of  Elias 
Winter,  deceased.  Before  Rice,  P.  J.,  Beaver,  Orlady, 
Smith,  Porter,  Morrison  and  Henderson,  J  J.    AflBrmed. 
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Petition  for  allowance. 

Smith,  P.  J.,  filed  the  following  opinion : 

The  prayer  of  the  petitioner  is  that  the  trustee  be  ordered 
to  pay  to  her  '^  $250  clear  of  all  deductions,  and  as  much  more  as 
the  court  finds  necessary."  The  petitioner  is  Amanda  Winter, 
the  widow  of  the  decedent,  whose  will  is  as  follows  : 

"  Item :  I  give  and  bequeath  to  my  beloved  wife,  Amanda, 
One  thousand  dollars  in  cash,  and  two  hundred  and  fifty  dollars 
yearly,  or  as  much  more  as  she  may  need  for  her  comfortable 
support  and  maintenance,  for  and  during  her  natural  lifetime, 
also  the  use,  occupancy  and  control  of  my  real  estate,  on  which 
I  now  reside,  for  and  during  her  natural  life,  or  as  long  as  she 
may  wish  to  occupy  the  same,  if  at  any  time  she  may  elect  to 
remove  from  said  place,  then  I  hereby  authorize  my  said  here- 
inafter named  executor,  with  her  consent  to  sell  the  same,  and 
give,  execute  and  deliver  valid  Deed  or  Deeds,  for  the  convey- 
ance of  said  real  estate,  in  as  legal  a  manner  as  I  could  if  living." 

The  $1,000  has  been  paid  to  her.  Just  as  explicit  as  that  is 
the  bequest  of  "  two  hundred  and  fifty  dollars  yearly,  or  as 
much  more  as  she  may  need  for  her  comfortable  support  and 
maintenance."  The  whole  estate  may  be  necessary  for  her  com- 
fortable support  and  maintenance,  and,  if  so,  unless  she  has 
done  that  which  bars  her  enjoyment  of  it,  for  that  must  it  be 
used.  There  have  been  disclosures  connected  with  the  dis- 
position, and  may  be  dissipation,  of  certain  funds  of  this 
estate  which  cannot  fail  to  excite  a  sympathy  for  the  petitioner. 
It  appears  as  if  she,  a  feeble  woman,  eighty  years  old,  had  fal- 
len an  easy  prey  to  the  avarice  and  cunning  of  those  who  owed 
her  protection  and  filial  affection.  Notwithstanding  the  tes- 
tator provided  amply  for  her  support,  the  testimony  shows  that 
she  received  but  $147  in  the  last  three  years. 

In  addition  to  the  bequests  referred  to,  tlie  testator  also  gave 
to  her  the  "  use,  occupancy  and  control  of  my  real  estate,  on 
which  I  now  reside,  for  and  during  her  natural  life,  or  as  long 
as  she  may  wish  to  occupy  the  same,  if  at  any  time  she  may 
elect  to  remove  from  said  place,  then  I  hereby  authorize  my 
said  hereinafter  named  executor,  with  her  consent  to  sell  the 
same."  This  real  estate  was  sold  April  1, 1895.  It  is  claimed 
that  it  was  worth  $160  a  year  to  her.     It  sold  for  $2,500.     We 


Digitized  by 


Google 


WINTER'S  ESTATE.  645 

643,  (1904).]  Opinion  of  Court  below. 

will  assume  that  the  net  income  therefrom  annually  amounts 
to  IflOO. 

We  do  not  understand  that  the  present  trustee  is  opposed  to 
paying  what  is  necessary  for  the  support  of  the  petitioner,  but 
with  a  proper  precaution  asks  that  his  authority  be  defined. 
His  answer  and  the  testimony  show  that  on  December  31, 
1901,  the  executor,  as  testamentary  trustee,  lent  fl,650  to 
Francis  Winter,  who  will  be  entitled  to  the  income  of  a  fund 
after  the  death  of  his  mother,  the  petitioner,  and  took  his  note 
therefor;  that  Amanda  Winter,  Emma  Stoneroad  and  A.  J. 
Winter,  the  widow  and  two  of  the  remaindermen,  became  the 
sureties  for  the  payment  of  this  note  ;  that  on  April  1,  1902, 
he  lent  Aldus  J.  Winter  f  100,  for  which  he  took  his  note ; 
that  under  his  signature  appears  "  I  hereby  guarantee  the 
payment  of  the  interest  on  the  above  note,"  signed  '*  Amanda 
Winter ; "  that  on  the  same  day  he  lent  the  same  Aldus  J.  Win- 
ter $1,382.88,  and  took  his  note ;  that  on  the  same  day  Aldus  J. 
Winter  acknowledged  to  have  received  from  Amanda  Winter 
»291.26,  "the  interest  on  the  within  note  to  April  1,  1902, 
leaving  a  balance  due  April  1, 1902,  on  said  note  of  f  1,091.62; " 
that  on  the  same  day  Amanda  Winter  gave  a  receipt  to 
George  W.  Eaby,  the  then  trustee,  for  a  like  sum  of  $291.28, 
with  the  following  appearing  therein,  "  interest  on  the  above 
note  in  full  to  date  tind  I  hereby  become  security  for  the  pay- 
ment of  the  interest  $291.26  on  the  above  note ; "  that  on  the 
same  day  he  lent  to  Emma  Stoneroad  $100  on  her  note ;  that 
on  the  same  piece  of  paper  over  the  signature  of  Amanda 
Winter  appears,  *'  I  hereby  guarantee  the  payment  of  the  in- 
terest on  the  above  note ; "  that  on  April  10,  1902,  he  lent 
Emma  Stoneroad  on  her  note  $650 ;  that  on  the  same  day 
Emma  Stoneroad  acknowledged  to  have  received  of  Amanda 
Winter  $32.50,  the  interest  on  the  note ;  and  that  on  the  same 
day  Amanda  Winter  gave  a  receipt  to  the  trustee  for  the  same 
amount,  and  we  find  embodied  in  this  receipt,  "  I  hereby  be- 
come security  for  the  payment  of  the  interest  on  the  above 
note."  Thus  we  find  the  life  tenant,  with  two  of  the  remainder- 
men for  $1,650,  and  guarantor  for  the  payment  of  interest  at 
five  per  cent  on  other  notes  of  remainderman,  amounting  to 
$1,941.62. 

Such  investments  by  a  trustee  cannot  be  too  severely  con- 
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demned,  and  that  they  were  acceptable  to  a  succeeding  trustee 
is  a  surprise.  Having  accepted  them,  it  was  his  duty  to  collect 
the  interest  from  the  makers  of  the  notes.  If  this  was  not 
possible  and  the  petitioner  was  obliged  to  pay  it,  there  was  yet 
left  for  her  annually  f  170.42,  independent  of  the  reserve.  "  As 
much  more  as  she  may  need  for  her  comfortable  support  and 
maintenance  "  is  designated  the  reserve.  We  have  estimated 
on  the  *'  two  hundred  and  fifty  dollars  yearly  "  and  the  income 
of  the  proceeds  of  the  real  estate.  While  the  testator  did  not 
specifically  give,  in  the  event  of  the  sale  of  the  real  estate,  the 
income  of  the  proceeds  thereof  to  his  widow,  such,  nevertheless, 
is  a  fair  interpretation  of  his  intention.  But  it  is  not  a  material 
question,  as  the  whole  estate  is  subject  to  her  needs. 

There  was  owing  the  petitioner  for  three  yeai-s  ending  April  1, 
1904,  fl,050.  Deducting  from  this  the  cash  paid  her, 
$147,  interest  claimed  to  April  1,  1904,  $179.58,  amounts 
receipted  for  April  1,  1902,  and  April  10,  1902,  $291.26  and 
$35.50  respectively,  will  leave  $396.66.  From  this  we  will 
deduct  $96.66,  to  cover  commissions  and  costs,  fixing  as  the 
net  balance  owing  her  at  that  time  $300.  While  it  mani- 
festly was  the  intention. of  the  testator  to  provide  suflBciently 
for  the  comfort  and  maintenance  of  his  widow,  his  words  can- 
not be  interpreted  to  mean  a  license  to  fritter  away  his  estate, 
even  though  instigated  by  remaindermen ;  neither  can  they  be 
understood  as  permitting  his  widow  to  suffer  for  the  necessaries 
of  life  by  reason  of  an  improvident  act. 

It  is  now  ordered  and  decreed  that  the  trustee  pay  to  Amanda 
Winter  $300  as  of  April  1,  1904. 

Error  assigned  was  the  decree  of  the  court. 

T,  B.  Holman^  for  appellant. — If  a  cestui  que  trust  concurs 
in  a  bi-each  of  trust,  he  is  forever  estopped  from  proceeding 
against  the  trustee  by  the  consequences  of  the  act :  Lewin  on 
Trust,  vol.  3,  page  918  ;  Cooper's  Est.,  30  W.  N.  C.  285  ;  Ab- 
bott V.  Reeves,  49  Pa.  494. 

n,  Fravk  E$Kleman^  for  appellee. — The  general  rule  is  that 
a  trustee  has  no  power  to  make  any  contract  with  his  cestui 
que  trust,  which  is  not  fair  and  advantageous  to  her,  and  in 
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which  a  full  and  adequate  value  is  not  received  by  her :  St. 
Paul  Trust  Co.  v.  Strong,  85  Minn.  1  (88  N.  ^Y.  Repr.  256) ; 
Smith  V.  Howlett,  29  N.  Y.  App.  Div.  182  (51  N.  Y.  Supp. 
910) ;  Nichols's  App.,  157  Mass.  20  (31  N.  E.  Repr.  683). 

A  trustee  will  not  be  allowed  to  satisfy  a  private  claim  which 
he  holds  against  his  cestui  que  trust  out  of  her  interest  in  the 
fund,  whether  incurred  before  or  after  his  appointment. 

A  trustee  will  not  be  permitted  to  deprive  himself  of  a 
power  conferred  upon  him  for  the  benefit  of  the  trust,  or  so  to 
fetter  its  exercise  by  himself,  or  his  successor,  as  to  defeat  the 
purpose  of  the  trust :  Hickok  v.  Still,  168  Pa.  155. 

The  court  will  see  to  it  that  no  act  of  the  trustee  shall  thwart 
or  annul  the  will  of  the  donor:  Williams's  App.,  73  Pa.  249 ; 
Bacon  v.  Bacon,  55  Vt.  243. 

The  trust  established  for  Amanda  Winters  has  the  effect  of 
a  spendthrift's  trust,  as  regards  all  the  parties  beneficially  in- 
terested in  the  will,  and  neither  the  trustee  nor  the  remainder- 
men can  jeopardize  the  cestui  que  trust's  interests  or  make  the 
same  liable,  by  any  obligation  they  induce  her  to  sign ;  while 
if  she  contracted  liability  to  a  stranger  she  might  jeopardize 
her  interests,  by  reason  of  this  trust  in  the  latter  instance,  not 
fully  measuring  up  to  a  spendthrift's  trust  against  strangers : 
Smith  V.  Savidge,  4  Penny.  320. 

Per  Curiam,  December  12, 1904 : 

The  main  facts  of  this  case  are  set  forth  in  the  opinion  filed 
by  the  learned  judge  of  the  orphans'  court,  and  need  not  be  re- 
cited here.  We  are  asked  to  hold  that  the  appellee  "has 
placed  herself  outside  the  pale  of  the  provisions  of  her  hus- 
band's will  until  she  returns  to  the  estate  the  amount  of  money 
she  has  made  herself  liable  for."  Whether  or  not  this  would 
be  so  if  the  money  had  been  loaned  to  her  is  a  point  we  are 
not  required  to  decide.  It  was  not  loaned  to  her,  and  whilst 
there  is  no  affirmative  evidence  that  a  fraud  was  practiced 
upon  her,  neither  is  there  any  affirmative  evidence  of  the  fair- 
ness of  the  transactions  or  that  they  were  advantageous  to  her 
in  any  way,  or  were  for  her  benefit,  or  were  even  supposed  to 
be.  Nor  is  there  any  evidence  whatever  that  the  loans  were 
made  at  her  request  or  even  that  she  executed  the  collateral 
obligations  upon  which  it  is  sought  to  hold  her  liable  as  if  she 
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were  the  principal  debtor.  But  passing  the  objection  that 
proof  of  execution  is  lacking,  there  remains  the  objection  that 
there  is  no  satisfactory  evidence  that  it  is  necessary,  in  order 
to  secure  repayment  of  the  loans,  to  withhold  this  small  allow- 
ance for  her  support.  It  was  the  manifest  intention  of  the  tes- 
tator to  make  her  the  first  and  chief  object  of  his  bounty.  She 
was  to  have  1250  yearly  unconditionally  "  or  as  much  more  as 
she  may  need  for  her  comfortable  support  and  maintenance." 
Other  provisions  of  the  will  leave  no  room  for  doubt  that  his 
whole  estate,  if  necessary,  was  intended  to  be  made  available 
for  that  purpose.  As  the  learned  judge  of  the  orphans'  court 
well  says :  **  The  whole  estate  may  be  necessary  for  her  com- 
fortable support  and  maintenance,  and  if  so,  unless  she  has 
done  that  which  bars  her  enjoyment  of  it,  for  that  it  must  be 
used."  He  further  says  in  conclusion :  **  While  it  manifestly 
was  the  intention  of  the  testator  to  provide  suflBciently  for  the 
comfort  and  maintenance  of  his  widow,  his  words  cannot  be  in- 
terpreted to  mean  a  license  to  fritter  away  his  estate,  even 
thougli  instigated  by  remaindermen ;  neither  can  they  be  un- 
derstood as  permitting  his  wife  to  suffer  for  the  necessaries  of 
life  by  reason  of  an  improvident  act."  We  are  not  prepared 
to  dissent  from  this  interpretation  of  the  will ;  but,  even  if  it 
be  conceded  that  the  latter  branch  of  the  proposition  is  subject 
to  qualification,  the  decree  was  clearly  right  under  the  evi- 
dence. To  warrant  the  orphans'  court,  which  within  its  juris- 
diction is  a  court  of  equity,  to  make  a  decree  which  would 
deprive  her  of  that  comfortable  support  and  maintenance 
which  the  testator  manifestly  intended  she  should  have  out  of 
his  estate,  and  thus  compel  her  to  rely  for  the  few  remaining 
days  of  her  life  upon  public  or  private  charity,  the  evidence 
that  she  has  forfeited  her  right  either  absolutely  or  temporarily, 
ought  to  be  clear  and  satisfactory  in  every  particular.  We 
think  it  fails  to  come  up  to  that  standard. 
Decree  afiBrmed  at  the  costs  of  the  appellant. 
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Seidel,  Appellant,  v.  Sperry. 

Landlord  and  tenant — Termination  of  lease — Inquisition  under  act  of  1772, 
1  Sm.  L.  370. 

Where  the  inquisition  in  a  landlord  and  tenant  proceeding  under  the  act 
of  1772  leaves  it  doubtful  whether  or  not  the  defendant's  term  had  fully 
expired  when  the  proceedings  were  instituted,  the  proceedings  must  be 
set  aside.  ^ 

Argued  Nov.  17, 1904.  Appeal,  No.  225,  Oct.  T.,  1903,  by 
plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  May  T.,  1903, 
No.  34,  on  certiorari  in  case  of  Henry  J.  Seidel  v.  William  H. 
Sperry.  Before  Rice,  P.  J.,  Beaver,  Orlady,  Smith,  Porter, 
Morrison  and  Henderson,  JJ.    Affirmed. 

Certiorari  to  two  justices  of  the  peace. 

Endlich,  J.,  filed  the  following  opinion  : 

This  is  a  landlord  and  tenant  proceeding  under  the  act  of 
1772.  Except  to  establish  fraud  or  want  of  jurisdiction  no 
facts  dehors  the  record,  however  conclusively  appearing  by 
depositions,  can  be  considered  on  certiorari ;  the  only  matter 
ordinarily  to  be  passed  on  being  the  sufiBciency  of  the  record : 
Wistar  v.  OUis,  77  Pa.  291 ;  Steamship  Co.  v.  Haas,  151  Pa. 
113.  In  order  to  its  sufficiency,  however,  it  is  indispensable 
that  all  the  facts  necessary  to  give  jurisdiction  to  the  justices 
be  affirmatively  and  positively  set  out  in  the  proceedings  :  Mc- 
Gee  V.  Fessler,  1  Pa.  126  ;  and  see  Givens  v.  Miller,  62  Pa. 
133 ;  Graver  v.  Fehr,  89  Pa.  460 ;  Davis  v.  Davis,  115  Pa. 
261.  If  any  of  these  facts  be  by  the  recoi-d  left  uncertain,  the 
proceedings  are  bad :  Fahnestock  v.  Faustenauer,  5  S.  &  R. 
174.  One  of  them  is  the  full  determination  of  the  term  for 
which  the  property  was  demised :  Hohly  v.  German  Reformed 
Society,  2  Pa.  293.  Hei'e  the  inquisition  states  that  one  Ensle, 
being  then  the  owner  of  the  property  in  question,  on  June  30, 
1898,  leased  it  to  defendant  for  a  term  of  three  years  and  nine 
months  from  July  1, 1898  ;  that  on  November  30,  1899,  said 
Ensle  extended  the  term  of  the  lease  to  defendant  for  three 
years,  beginning  March  31,  1902,  and  ending  March  31, 1905; 
that  "subsequently  ....  on   March  17,"  said  Ensle  "con- 
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sented  to  the  lease  of  said  premises  to  one  Samuel  Sperry,  the 
said  William  H.  Sperry  (defendant)  having  given  up  said  de- 
mised premises  to  said  Samuel  Sperry ; "  that  thereupon  said 
Samuel  Sperry  continued  in  possession  as  lessee  and  tenant  of 
said  Ensle  until  March  26,  1900,  when  he  gave  up  possession 
of  said  premises  to  defendant ;  that  the  latter  then  continued 
in  possession  as  tenant  of  Ensle  until  March  31,  1902,  when 
Ensle  conveyed  to  plaintiff ;  that  plaintiff  thereafter  received 
the  rent  from  defendant  as  his  tenant,  "  whose  term  as  such 
tenant  of  said  premises  was  fully  ended  on  the  firet  day  of 
April,  1903  ;  "  that  plaintiff,  on  December  30,  1902,  gave  him 
notice  to  quit,  and  that  he  has  not  complied  with  said  notice. 

Of  course  the  language  of  the  inquisition,  like  that  of  a 
statute,  Maxw.  Interpr.  Stat.,  p.  383 ;  or  of  an  order  of  court, 
Fire  Ins.  Co.  v.  Boggs,  172  Pa.  91,  98 ;  or  of  a  contract,  Ege 
V.  Koontz,  3  Pa.  109,  114 ;  MacGregor  v.  Rawle,  57  Pa.  184, 
186,  must  be  understood  in  a  lawful  sense.  Hence,  when  it 
speaks  of  a  lease  and  of  an  extension  .thereof,  it  means  that 
which  is  lawful  under  the  statute  of  frauds.  And  when  it 
speaks  of  Ensle  as  having  *'  consented  "  to  the  lease  of  the 
premises  to  Samuel  Sperry,  it  means  a  consent  in  such  form  as 
was  consistent  with  the  terms  of  the  subsisting  lease  to  de- 
fendant. The  lejise  not  being,  as  it  ought  to  be,  either  in  haec 
verba  or  in  substance  (Stroup  v.  McClure,  4  Yeates,  523,  525, 
set  forth  in  the  record),  this  rule  must  apply  to  the  latter  with 
peculiar  force. 

We  have  then,  in  this  record,  the  fact  that  Ensle  demised  to 
defendant,  by  a  lawful  lease,  lawfully  extended,  for  a  term  end- 
ing March  31,  1905.  Standing  alone  that  would  clearly  show 
that  his  term  was  not  ended  on  April  1,  1903,  and  it  goes  with- 
out saying  that  a  naked  finding  to  the  contrary,  without  a  dis- 
tinct averment  of  an  earlier  determination  of  defendant's  right, 
or  of  facts  in  law  amounting  thereto,  would  not  overcome  it 
There  would  be  two  contradictory  findings  on  the  material 
question  of  the  completion  of  defendant's  term,  neither  of 
which  could  be  ignored,  and  the  co-existence  of  which  would 
leave  that  fact  in  doubt,  and  thereby  vitiate  the  record. 

But  it  is  contended  that  the  other  facts  set  forth  in  the  in- 
quisition remove  this  doubt.  After  the  extension  of  the  lease 
agreed  to  on  November  30, 1899,  it  is  sfeited,  defendant  having 
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"  given  .up  "  the  premises  to  Samuel  Sperry,  Ensle  on  March  17 
"  consented  to  the  lease  "  thereof  to  him.  It  is  not  stated  in 
what  year  this  was.  Inferentially  from  what  follows,  it  was  in 
the  year  1900.  But  the  record  ought  not  to  leave  any  mate- 
rial question  of  fact  to  conjecture  or  inference  (Falmestock  v. 
Faustenauer,  5  S.  &  R.  174)  and  certainly,  since  tlie  plaintiff 
relies  on  this  circumstance  as  a  then  abandonment  or  sun*en- 
der  by  defendant  of  his  lease  for  the  balance  of  the  term  ex- 
piring in  1905,  the  date  of  it  is  not  immaterial.  But  does  it 
appear  that  there  was  an  abandonment  or  a  surrender  ?  It  is 
not  so  found  in  express  terms.  That  defendant  had  "  given 
up  "  the  premises  to  Samuel  Sperry  does  not  in  any  way  imply 
an  abandonment  by  him  of  the  term  assured  to  him  by  his  lease 
expiring  five  years  later.  It  does  not  necessarily  imply  a  removal 
from  the  premises.  It  may  mean  no  more  than  that  defendant 
admitted  Samuel  Sperry  into  control  of  the  property.  It  may 
mean  that  defendant  admitted  him  as  his  agent  or  as  his  un- 
der tenant.  There  is  nothing  in  the  record  to  show  that  defend- 
ant did  not  have  the  right  to  do  any  of  these  things  under  his 
lease  ;  much  less  that  the  provisions  of  it  determined  his  ten- 
ancy in  the  event  of  his  doing  any.  In  Manley  v.  Dupuy,  2 
Whart.  162,  it  is  held  that  even  the  removal  of  the  original  les- 
see from  the  lease  premises  and  the  incoming  of  a  subtenant  or 
assignee  are  no  evidence  of  the  termination  of  the  original  les- 
see's tenancy,  though  followed  by  a  distraint  of  the  subtenant's 
goods  by  the  owner  of  the  premises.  If  in  this  case  it  was  in- 
tended to  find  that  defendant  had  abandoned  or  surrendered 
his  leasehold  (and  it  is  not  even  declared  that  he  parted  with 
his  lease,  see  Keating  v.  Condon,  68  Pa.  75),  why,  instead  of 
finding  a  lot  of  inconclusive  circumstances,  does  not  the  in- 
quisition declare  that  he  did  abandon  it,  or  surrender  it, — 
terms  not  only  technically  precise,  but  used  and  well  under- 
stood in  popular  speech  ?  Obviously,  and  as  appears  from  the 
record  itself,  because  it  would  have  been  untrue.  The  record 
says  that,  the  defendant  having  "given  up"  the  premises  to 
Samuel  Sperry,  and  therefore  not  surrendered  them  to  his 
landlord,  who  alone  could  accept  a  surrender  and  without 
whose  acceptance  there  could  be  no  surrender  (Lane  v.  Nelson, 
167  Pa.  602),  Ensle  "  consented  to  the  lease  "  thereof  to  Samuel 
Sperry.     "Consented  to  the  lease"   thereof, — not  "leased" 


Digitized  by 


Google 


652  SEIDEL,  Appellant,  v.  SPERRY. 

Opinion  of  Court  below.  [26  Pa.  Superior  Ct. 

them,  or  "  made  a  lease  "  of  them.  That  is,  he  agreed  to  a  let- 
ting of  them  by  some  one  else.  By  whom  ?  The  record  sug- 
gests no  possible  answer  but  by  the  defendant.  Moreover, 
it  was  to  a  '*  lease  "  that  Ensle  consented, — not  to  the  trans- 
fer of  a  lease,  or  the  assignment  of  a  lease.  That  is,  be 
consented  to  a  subletting.  In  other  words,  after  having 
''  given  up "  the  premises,  but  not  surrendered  his  lease- 
hold estate  in  them,  the  defendant  was  still  recognized  by 
the  landlord  and  owner  of  the  property  as  having  an  es- 
tate in  it  which  he  could  demise  to  another.  Of  course, 
under  such  circumstances  there  can  be  no  pretence  of 
an  abandonment  or  a  surrender  or  an  acceptance  of  a  sur- 
render of  defendant's  term,  as  a  permissible  inference  or  im- 
plication from  facts  found  in  the  inquisition  and  thus  far 
adverted  to.  It  is,  to  be  sure,  further  stated  therein  that 
subsequently  to  Samuel  Sperry's  incoming,  he  "continued  in 
possession  of  said  premises  as  lessee  and  tenant  of  said  Ensle.'* 
If,  however,  that  statement  is  intended  as  a  leg^l  conclusion, 
it  is  contradicted  by  what  precedes,  and  finds  no  support  in 
what  follows  it.  If  Samuel  Sperry  subrented  from  defendant 
with  Ensle's  consent,  as  the  record  declai*es,  he  was  in  as  de- 
fendant's and  not  as  Ensle's  tenant:  Williams,  Landlord  & 
Tenant,  sec.  180.  On  the  other  hand,  if  the  statement  is  in- 
tended as  a  finding  of  fact,  the  fact  found  thereby  can  at  most 
be  evidence  of  a  surrender  (see  Pratt  v.  Jewelry  Co.,  69  Pa. 
53),  and  by  no  means  the  equivalent  of  an  express  finding  that 
there  was  a  surrender,  and  its  effect  is  to  be  judged  by  reference 
to  the  other  facts  found.  In  the  absence  of  an  express  finding 
of  a  surrender,  there  is  no  difficulty  about  reconciling  it,  as  a 
fact,  with  the  other  facts  appearing  in  the  record  inconsistent 
with  the  conclusion  that  there  was  a  surrender.  What  those 
facts  are,  down  to  this  point,  has  already  been  seen.  Next 
comes  the  fact  that,  in  a  few  days  after  the  so-called  "  lease  " 
to  Samuel  Sperry,  defendant  again  took  over  the  premises  and 
that  from  the  inception  of  the  original  lease  down  to  Ensle's 
conveyance  of  the  property, — in  fact,  all  the  way  down  to  the 
institution  of  these  proceedings, — the  rent  appears  to  have 
been  paid  by  defendant ;  Samuel  Sperry's  occupancy  covering 
no  single  rent  paying  period.  Defendant's  resumption  of  the 
premises  seems  to  have  required  no  renewed  consent  by  Ensle, 
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nor  to  have  been  objected  to  by  him  for  want  thereof.  Nor  is 
it  stated  anywhere  for  what  length  of  time  the  "  lease  "  to 
Samuel  Sperry,  to  which  he  did  consent,  was  made.  From  the 
plaintiff's  standpoint,  alleging  an  abandonment,  or  an  assign- 
ment, or  a  surrender,  or  something  amounting  to  one  of  these, 
this  was  an  important  fact.  To  go  no  farther,  the  distinction 
between  an  assignment  and  an  underletting  depends  upon 
whether  the  whole  or  only  part  of  the  term  is  transferred : 
Williams,  Landlord  &  Tenant,  sec.  179.  But  the  record  is 
silent  on  this  subject.  Hence  the  "  lease  "  to  Samuel  Sperry 
may  have  been  for  the  very  number  of  days  during  which  his 
occupancy  continued.  It  may  have  been  at  will.  Assuming 
that  for  whatever  length  of  time  it  was  to  run,  Samuel  Sperry 
was  to  be  considered  as  holding  and  did  hold  under  Ensle,  it 
is  quite  possible  that  the  arrangement  between  the  parties  was, 
in  effect,  that  a  definite  or  indefinite  term  in  favor  of  Samuel 
Sperry  was  to  be  carved  out  of  the  defendant's  longer  term, 
and  that  after  the  determination  of  such  temporary  occupancy 
defendant  was  to  resume  and  did  resume  his  tenancy  under 
the  original  lease  as  extended  by  the  agreement  of  November 
30,  1899.  If  so,  it  is  very  manifest  that  his  right  of  possession 
was  secure  until  March  31, 1905, — that  the  notice  to  quit  given 
on  December  30, 1902,  was  a  nullity, — and  that  the  time  has 
not  yet  arrived  when  there  can  be  any  lawful  proceedings 
under  the  act  of  1772  to  oust  the  defendant :  in  a  word,  that 
this  proceeding  was  without  jurisdiction. 

It  is  not  intended  to  declare,  as  matter  of  fact,  that  this  is  the 
real  situation  of  the  case.  The  depositions,  if  to  be  considered, 
would  establish  one  even  more  hopeless  for  the  plaintiff.  All 
that  this  now  decided  is  that  the  inquisition  leaves  it  doubtful, 
for  the  reasons  given,  whether  or  not  the  defendant's  term 
had  fully  expired  when  the  proceedings  under  review  were  in- 
stituted, and  that,  because  of  that  defect  of  certainty  on  so 
vital  a  point,  they  must  be  set  aside.  It  must  be  remembered 
that  the  record  states  the  creation  of  a  leasehold  prima  facie 
continuing  to  March  31,  1905,  and  its  determination  upon 
March  31,  1903,  upon  the  ground,  not  of  an  explicit  finding 
of  a  previous  abandonment,  surrender  or  assignment,  but  of  a 
variety  of  detailed  findings  of  fact  none  of  which  singly,  nor 
all  of  which  collectively,  can  amount  either  to  abandonment, 
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or  a  surrender,  or  an  assignment,  but  taken  together  seem  to 
negative  each  and  all  of  them.  It  would  be  a  farce  to  sustain 
an  inquisition  thus  finding  a  series  of  facts  whose  legitimate 
effect  is  to  preclude  the  idea  of  a  determination  of  the  term, 
and  yet  concluding  with  a  declaration,  based  upon  tbem,  of  its 
full  determination. 

There  was  something  said  at  the  argument  about,  and  tiiere 
is  an  exception  relating  to,  the  execution  of  a  writ  of  res- 
titution awarded  by  the  aldermen,  and  it  was  urged  that 
defendant,  in  the  event  of  a  decision  upon  the  certiorari  in  his 
favor,  would  l)e  entitled  to  an  order  of  re-restitution.  The 
i*ecord  returned  in  obedience  to  the  mandate  of  this  court 
shows,  indeed,  the  issuance  of  such  a  writ,  but  not  its  execu- 
tion. There  is  no  suggestion  of  diminution.  Hence  there  is 
nothing  before  us  whereon  to  base  an  order  of  re-restitution. 
Whatever  may  be  the  defendant's  rights  in  this  respect^  their 
pursuit  will  have  to  be  left  to  future  appropriate  proceedings. 

The  proceedings  are  reversed. 

Urror  assigned  was  the  judgment  of  the  court. 

D.  U.  SchroedeVy  with  him  Hairy  J.  Dunn^  for  appellant. — 
All  the  facts  necessary  to  make  this  proceeding  lawful  and 
suflBcient  are  fully  set  foi-th  in  the  record  :  Bedford  v.  Kelly, 
61  Pa.  491 ;  Union  Canal  Co.  v.  Keiser,  19  Pa.  134 ;  Buchanan 
V.  Baxter,  67  Pa.  348 ;  Snyder  v.  Carfrey,  64  Pa.  90. 

Proceedings  under  such  statutes  are  not  to  be  criticized 
with  tlie  extreme  strictness  that  is  applied  to  summary  convic- 
tions under  penal  statutes:  Wilming^n  Steamship  Co.  v. 
Hass,  151  Pa.  113. 

C.  ff.  Ruhl^  with  him  E.  H.  DeysheVy  for  appellee,  cited : 
McGee  v.  Fessler,  1  Pa.  126 ;  Fahnestock  v.  Faustenauer,  6 
S.  &  R.  174 ;  Mauley  v.  Dupuy,  2  Wharton,  162 ;  Fisher  v. 
Miliken,  8  Pa.  Ill ;  Dyer  v.  Wightman,  66  Pa.  425 ;  Auer  v. 
Penn.,  92  Pa.  446. 

Per  Curiam,  December  12, 1904 : 

The  appellant's  counsel  states  the  question  involved  as  fol- 
lows :  "  Whether  the  record  in  a  landlord  and  tenant  proceed- 
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ing,  under  the  act  of  1772  is  suflBcient,  which  sets  forth  '  whose 
term  as  such  tenant  of  said  premises  was  fully  ended  on  April  1, 
1903,'  without  showing  precisely  on  its  face  how  the  end  of 
the  term  was  determined  by  the  jury  of  freeholder  and  alder- 
men." If  this  were  the  sole  question,  it  might  well  be  that 
the  court  of  common  pleas  would  have  been  justified  in  affirm- 
ing the  proceedings  of  the  justice ;  but,  as  pointed  out  in  the 
opinion  of  the  court,  this  is  not  the  precise  question.  The 
learned  judge,  near  the  end  of  his  opinion,  says :  "  All  that 
is  now  decided  is  that  the  inquisition  leaves  it  doubtful,  for 
the  reasons  given,  whether  or  not  the  defendant's  term  had 
fully  expired  when  the  proceedings  under  review  were  insti- 
tuted ;  and  that,  because  of  that  defect  of  certainty  on  so  vital 
a  point,  they  must  be  set  aside.  It  must  be  remembered  that 
the  record  states  the  creation  of  a  leasehold  prima  facie  con- 
tinuing to  March  31, 1905,  and  its  determination  upon  March  31, 
1903,  upon  the  ground,  not  of  an  explicit  finding  of  a  previous 
abandonment,  surrender  or  assignment,  but  of  a  variety  of  de- 
tailed finding  of  facts,  none  of  which  singly,  nor  all  of  which 
collectively,  can  amount  either  to  abandonment  or  surrender 
or  an  assignment,  but,  taken  together,  seem  to  negative  each 
and  all  of  them." 

In  thus  concluding  that  the  inquisition  was  defective  upon 
the  ground  of  uncertainty,  we  think  the  learned  judge  was 
clearly  right.  This  has  been  so  well  shown  in  the  exhiiustive 
and  satisfactory  opinion  filed  by  him  as  to  render  it  unneces- 
sary for  us  to  add  anything  to  the  discussion. 

The  judgment  is  affirmed. 
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1.  Actions — Parties — Joint  tort  fe<isors.    OllTer  T«  Wheeler,  5. 

2.  Habeas  corpus — Witnesses  to  petition — D^cctive  petition — Actqf 
February  18,  1785, 2  Sm.  L.  275.  Com.  ?•  Keeper  of  County  Prison, 
191. 

8.  Practice,  C,  P,— Statement— Appeal  from  justice  of  the  peace. 
Brown  r.  Kirk,  157. 

4.  Practice,  C,  P, — Statement — Trespass — Treble  damages,  Jack- 
son T.  Gnnton,  203. 

5.  Practice,  C,  P. — Variance  between  statement  and  evidence — Ap- 
peal,   Elder  Twp.  School  Dist.  r.  Penna.  B.  B.  Co.,  112. 

ANIMALS. 

1.  Fright  of  horse — Negligence — County  bridge — Drfect  in  bridge — 
Sudden  danger — Proximate  cause — Contributory  negligence,  Bnssell 
T.  Westmoreland  Co.,  425. 
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APPEALS. 

1.  Assignments  cf  error— Evidence— Instructions.  Assignments  of 
error  to  rulings  ou  evidence  to  which  no  exceptions  have  been  taken 
will  not  be  considered.. 

An  assignment  of  error  to  the  answer  of  the  court  to  any  inquiry 
made  by  the  JU17  after  the  charge  had  been  completed,  and  the  jiiry 
had  retired,  will  not  be  considered  where  it  appeara  that  the  assign- 
ment was  not  based  on  an  exception.    Catter  r.  Piersoiiy  10. 

2.  Assignments  cf  error — Practice,  Each  specification  of  error 
must  be  self-sustaining  and  embody  everything  necessary  to  its  de- 
termination in  the  appellate  court;  a  mere  reference  to  a  page  else- 
where, on  which  some  of  the  essential  matters  relating  to  the  specifica- 
tion appear,  is  not  sufficient.    Yandersliee  r.  DoDDer,  819. 

3.  Findings  of  fact  by  court  below — Review,  The  findings  of  fact 
and  conclusions  of  judges,  masters,  etc.,  having  jurisdiction  of  the 
subject-matter  and  the  i)arties,  aie  entitled  to  much  weight  and  will 
only  be  reversed  for  clear  error.  The  burden  in  such  case  rests  on 
the  appellant  to  satisfy  the  appellate  court  of  such  error  in  fact,  or 
law  or  both,  as  calls  for  a  reversal  to  prevent  injustice,  and  failing 
in  that  the  decree  will  be  affirmed. 

Where  the  orphans^  court  after  a  surcharge  has  permitted  on  a  re- 
hearing a  guardian^s  account  to  be  restated,  a  decree  striking  off  the 
surcharge  will  not  be  reversed  by  the  appellate  cooi-t,  where  it  appears 
that  the  decree  was  the  result  of  an  examination  by  the  auditing 
judge  of  the  restated  account  and  the  original  evidence,  without  any 
new  evidence,  and  that  the  finding  of  the  auditing  judge  was  con- 
firmed by  the  court  in  banc.    Hortl's  Est.,  489. 

4.  For  delay — Failure  to  prosecute — Act  of  May  19,  1897.  Where  an 
appeal  is  non  pressed  and  it  is  made  to  appear  to  the  court  that  no 
action  was  taken  by  the  appellant  after  the  appeal  was  taken  out,  and 
that  no  paper-book  was  served  upon  the  appellee,  the  court  will  im- 
pose the  penalty  provided  by  the  Act  of  May  19,  1897,  P.  L.  67.  Wil- 
cox T.  Merrilly  59. 

6.  Foreign  attachment — Motion  to  quash — Facts  dehors  the  record. 
Hempsey  r.  Petersburg  Savings  &  Ins.  Co.^  633. 

6.  From  county  auditors — Public  officers— Accounts.  Homing's 
Case,  282. 

7.  From  Justice  cf  the  peace — Practice^  C.  P. — Pleadings — State- 
ment,   Slegel  y.  Hirsch,  398. 

8.  From  justice  qf  the  peace — Practice^  C.  P. — Statement — Amend- 
ment.    Brown  r.  Kirk,  157. 

9.  Husband  and  wife — Desertion— Certiorari — Act  of  April  13,1867, 
P.  L.  78,  and  May  9, 1889,  P.  L.  158.    Com.  T.  Mills,  549. 

10.  Pleading— Evidence— Practice,  C,  P.— New  trial  Wike  T. 
Woolrerton,  561. 

11.  Practice,  C.  P. — Variance  between  statement  and  evidence — 
Amendment.   Elder  Twp.  School  Dist.  t.  Penna.  R.  R.  Co.,  112. 

12.  Practice,  Superior  Ct.— Assignments  qf  error.  Wabash  Ave^, 
305. 

13.  Road  law — Merits  of  case — Misconduct  of  viewers — Review, 
Complanter  Twp.  Road,  20. 
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AFFEALS— continued. 

14.  Superior  Court — Jurisdiction — Mandamus.  No  appeal  lies  to  the 
Superior  Court  from  a  judgment  in  mandamus  proceedings  command- 
ing the  defendants  to  permit  the  plaintiffs  to  inspect  the  books  of  a 
corporation.  In  such  a  case  the  subject  of  controversy  is  not  the 
ownership  or  possession  of  real  or  personal  property,  or  any  right,  the 
the  value  of  which  is  admitted  or  asserted  to  be  less  than  f  1,500. 

Where  an  appeal  is  erroneously  taken  to  the  Superior  instead  of 
to  the  Supreme  Court,  the  writ  will  not  be  quashed,  but  the  case  will 
be  certified  to  the  Supreme  Court  for  hearing  and  decision. 

Objection  that  an  appeal  will  not  lie  to  the  Su]>erior  Court  in  any 
mandamus  case  whatever,  is  not  sustained.  Neabert  r.  Armstrong 
Water  Co.,  608. 

ARBITRATION. 

1.  Beferee — Award — Judgment,  Where  parties  agree  upon  a  ref- 
eree "  to  settle  and  forever  dispose  of  all  questions  and  controversies 
arising  and  existing  between  them,^^  and  further  agree  that  the  award 
shall  be  final  and  conclusive  without  appeal  and  that  a  judgment  may 
be  entered  upon  the  award,  and  the  referee  in  good  faith  makes  an 
awai'd  covering  the  matters  in  dispute,  excepting  specifically  certain 
things  which  were  not  in  a  condition  for  final  adjudication,  and  judg- 
ment is  entei-ed  upon  such  award,  the  court  will  consider  the  award 
as  conclusive  as  to  the  matters  covered  by  it,  and  will  refuse  to  strike 
off  the  judgment  without  prejudice  to  the  defendant  to  an  accounting 
as  to  the  mattei-s  excepted.    Astwood  r.  Wanamaker,  591. 

ASSESSMENTS. 

1.  Insurance — Fire  insurance — Mutual  companies — Evidence.  Moore 
T.  Lichtenberger,  268. 

ASSIGNMENTS. 

1.  Judgment— Judgment  note.    Work  Y.  Prall,  104. 

2.  Of  interest  in  estate — Equity — Fraud — Misrepresentation.  Obney 
y.  Obney,  122. 

3.  Of  interest  in  estate— Laches — Fraud— Equity,  Obney  T.  Obney, 
116. 

ASSIGNMENTS  OF  ERROR. 

1.  Appeals— Eoidence— Instructions.    Cntter  T.  Plerson,  10. 

2.  Appeals — Practice.    Yanderslloe  Y.  Donner,  319. 

3.  Practice,  Superior  Court — Appeals,    Wabash  Avenue,  305. 

BAILMENT. 

1.  Dtjinition — Classification — Lien — Carriers — Warehousemen,  A 
bailment  is  a  delivery  of  personal  property  in  trust.  The  character 
of  the  trust  may  be  as  broad  as  its  duties  require;  yet,  speaking 
generally,  all  deliveries  of  pei*sonal  property  to  another  in  trust  for  a 
lawful  purpose  are  bailments.  Classifications  have  sprung  from  the 
nature  of  the  trusts  rather  than  from  any  iuheient  principal  of  dis- 


Digitized  by 


Google 


660  INDEX. 

BAILMENT— continued. 

tinction.  The  duties  of  the  bailee  have  served  as  designations,  by 
whicli  they  are  most  commonly  Icnown.  Thus  we  have  warehoose- 
men,  common  carriers,  innkeepers,  mechanics,  tradesmen,  etc ;  bnt 
the  underlying  principle  of  a  bailment  is  the  delivery  of  personal 
property  in  trust  for  a  certain  purpose. 

A  common  carrier  is  one  whose  business  it  is  to  carry  chattels  for 
all  persons  who  may  choose  to  employ  and  remunerate  him;  and  this 
applies  to  carriers  by  land  and  water,  without  regard  to  distance  or 
motive  power.  The  duties  and  responsibilities  of  a  common  carrier 
are  to  faithfully  perform  the  undertaking,  without  regard  to  his  quali- 
fications, and  he  may  limit  his  common-law  liability  by  contract  ex- 
cept for  his  torts  or  gross  negligence.  In  the  absence  of  a  stipula- 
tion, therefore,  he  is  entitled  to  be  paid  what  the  particular  services 
are  worth  and  as  security  for  this  the  law  gives  him  a  lien  on  the 
property  bailed,  while  in  his  possession. 

Generally  speaking  one  who  receives  the  property  of  another,  to  do 
something  to  it  or  about  it,  or  transport  it,  or  care  for  it,  has  a  lien 
upon  it  for  the  particular  service  rendered  in  relation  to  it,  while  the 
property  is  in  his  possession. 

Where  an  owner  of  barges  holds  himself  out  as  i*eady  to  carry  any- 
thing his  barges  are  suited  for,  for  all  persons,  at  a  profit,  he  is  a 
common  earner,  and  if  the  barges  are  detained  by  low  water,  and 
their  cargoes  have  to  be  cared  for,  tlie  owner  of  the  barges  is  in  the 
position  of  a  warehouseman;  but  whether  as  carrier  or  warehouse- 
man, he  has  a  lien  for  his  charges.  Nicolette  Lumber  Co.  T«  People's 
Coal  Co.,  575. 

2.  Hiring  chattel — Care  of  property — Hire.  In  every  contract  of 
hiring  there  is,  in  the  absence  of  an  express  provision  otherwise,  an 
implied  covenant  that  the  bailee  will  take  I'easonable  and  proper  care 
of  the  property  which  is  the  subject  of  the  bailment  In  case  the 
property  is  negligently  injured  an  action  will  lie  for  the  breach  of  the 
implied  covenant,  and  whether  that  action  be  in  assumpsit  or  trespass 
it  is  still  founded  in  contract  Phillips  T«  iDternational  Text  Book 
Co.»230. 

BANKRUPTCY. 

1.  Discharge  in — Evidence — Competency  of  witness — Party  dead — 
Interest  qf  witness.    Pattison  T.  Cobb,  72. 

BENEFICIAL  ASSOCIATIONS. 

1 .  Misconduct  of  members — Expulsion —  Trial —  Tribunal.  Where  the 
by-laws  of  a  beneficial  association  provide  that  any  member  *^  who 
shall  publicly  attack  or  scandalize  the  national  council, ^^  etc.,  may 
**be  expelled  from  the  order,**  a  member  may  be  expelled  where  it 
appears  that  he  has  neglected  and  refused  to  obey  the  supreme  law 
of  the  oi*der,  urged  secession  of  meml>ers,  attempted  to  bring  discredit 
upon  the  order  and  to  bring  the  national  council  into  disrepute,  at- 
tempted nullification  of  the  authority  of  the  national  council,  and  en- 
couraged insuboixlination  and  rebellion  among  members. 

In  interpreting  the  rules  and  regulations  prescribed  by  beneficial 
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BENEFICIAL  ASSOCIATIONS— continued. 

societies  the  civil  coui-ts  are  always  inclined  to  sustain  them  and  mere 
informality  in  the  proceedings  for  removal  of  a  member  will  not  jus- 
tify interference  by  mandamus  when  it  is  evident  that  there  are  just 
grounds  for  expulsion,  and  that  the  accused  has  been  acting  in  hostil- 
ity to  the  organization. 

Where  a  member  of  a  beneficial  association  is  summoned  for  trial 
before  a  tribunal  established  by  the  laws  of  the  association,  and  the 
member  files  an  answer,  employs  counsel,  and  appears  at  the  meet- 
ing of  the  tribunal,  but,  for  purposes  of  his  own  convenience,  with- 
draws before  his  case  is  reached,  and  the  trial  is  conducted  in  his 
absence  in  a  fair  and  proper  manner,  and  after  conviction  he  does 
not  ask  for  a  retrial  in  the  manner  provided  by  the  laws  of  the  as- 
sociation, he  has  no  standing  to  maintain  a  mandamus  suit  in  a  civil 
court  to  secure  his  reinstatement.  Crow  Y.  Capital  City  CoaDcll^ 
411. 

BICYCLES. 

1.  Negligence — Street  railway,    Reld  T.  United  Trac*  Co«>  65. 

BOROUGHS. 

1.  Discretion  of  court — Review,  The  appellate  court  will  not  reverse 
an  order  of  the  court  of  quarter  sessions  incorporating  a  borough  un- 
less there  is  a  manifest  abuse  of  legal  discretion  by  that  court.  La 
Porte  Bore,  333. 

2.  Division  of  horougJi — Name — County  seat.  Where  a  borough  in 
which  the  county  seat  is  situated  is  divided  into  two  boroughs,  the 
new  borougli  in  which  the  county  buildings  are  situated  may  receive 
another  and  different  name  from  the  original  borough.  La  Porte 
Boro.9  333. 

3.  Extension  of  borough — Statute^ Repeal,  The  Act  of  April  22, 
1903,  P.  L.  247,  completely  changes  the  mode  of  annexing  adjacent 
territory  to  a  borough  and  repeals  the  Acts  of  April  3, 1851,  P.  L.  320, 
sec.  30,  June  2,  1871,  P.  L.  283,  sec.  4,  July  15,  1897,  P.  L.  296  and 
April  6,  1889,  P.  L.  33.    Washington  Boro.,  296. 

4.  Extension  of  borough — Statute — Repeal — Acts  qf  June  2,  1871, 
P.  L,  283,  and  April  22,  1903,  P.  L,  247.  The  fourth  section  of  the 
Act  of  June  2,  1871,  P.  L.  283,  relating  to  the  extension  of  the  limits 
of  boroughs  is  repealed  by  the  Act  of  April  22,  1903,  P.  L.  247,  en- 
titled **  An  act  enabling  the  burgess  and  council  of  any  borough  or 
incorporated  town,  by  ordinance,  to  annex  to  the  borough  or  incor- 
porated town  adjacent  territory,  upon  petition  of  a  majority  of  the 
freehold  owners  thereof." 

Unless  thei-e  be  some  defect  or  illegality  in  proceedings  under  the 
act  of  April  22,  1903,  the  action  of  the  borough  council  is  final. 
Donora  Boro.  t.  Donora  Boro.,  300.  • 

6.  Hawkers  and  peddlers— License  tax — Interstate  commerce — Orig- 
inal  package— Constitutional  law.    Com.  r.  Rearlcky  384. 

6.  Incorporation — Filing  petition — Correction  of  mistake.  Where,  in 
a  county  in  which  the  same  person  is  clerk  of  the  court  of  quarter 
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BOUOVGRS— continued. 

sessions,  and  the  prothonotary  of  the  court  of  common  pleas,  the 
court  inadvertently  directs  a  petition  for  the  incorporation  of  a  bor- 
ough to  be  filed  in  the  ofSce  of  the  prothonotary  instead  of  in  the 
office  of  the  clerk  of  quarter  sessions,  the  mistake  may  be  subse- 
quently corrected  by  the  coui-t,  if  it  appears  that  no  one  has  been  mis- 
lead or  injured  by  it.    La  Porte  Boro.y  3S3. 

7.  IncoiT[> oration — Grand  jury — (Quarter  sessions — Act  of  May  29, 
1889,  P.  i.  ^^^—Statutes^Repeal  The  Act  of  June  26,  1895,  P.  L. 
389,  repeals  so  much  of  the  Act  of  May  29,  1889,  P.  L.  393,  relating 
to*' the  division  of  boroughs  and  the  erection  of  new  boroughs  as 
provides  for  the  concuri*ence  of  the  grand  jury  of  the  county  before 
any  decree  of  incorporation  can  be  legal  ly  made.     La  Porte  Boro.,  333. 

8.  Incorporation — Signatures — Act  of  June  2,  1871,  The  signing  of 
an  application  for  the  incorporation  of  a  borough  within  the  three 
months  immediately  preceding  its  presentation  to  the  court,  as  pro- 
vided by  the  Act  of  June  2,  1871,  P.  L.  283,  is  a  jurisdictional  fact 
which  must  be  affirmatively  stated  in  the  petition,  or  made  manifest 
in  some  way  in  the  proceedings.    La  Porte  Boro.«  333. 

9.  Municipalities  —  Ratification  of  unautJiorized  act.  Tarentam 
Boro.  y.  Moorhead,  273. 

10.  Taxation — Gas  companies — License  tax — Municipalities — Police 
power,  Kittanniiig  Boro.  t.  Kittanning  Consolidated  Nat.  Clas 
Co.,  355. 

11.  Telegraph  companies — License  tax — Taxation.  Schellabarg  T. 
Western  Union  Teleg.  Co.,  343. 

BRIDGES. 

1.  County  bridge — D^ect  in — Negligence — Fright  of  horse — Sudden 
danger — Proximate  cause — Contributory  negligence.  Rassell  T.  West- 
moreland Co.,  425. 

2.  Hole  in  bridge — Negligence^Contributory  negligence — Province 
of  court  and  jury.    Smith  y.  Jaclcson  Twp.,  234. 

3.  Overhead  bridge — Street  railways — Railroads — Crossing — MunicU 
pal  consent — Consent  of  property  owner — Act  of  June  19,  1871,  P.  L, 
1S60— Equity.  Penna.  R.  B.  Co.  y.  Parkesbnrg  &  Coatesvilie  St 
By.  Co.,  159. 

BROKERS. 

1 .  Insurance  broker—Principal  and  agent.  Marylaad  Cassalty  Co. 
y.  Peoples,  142. 

2.  Real  estate — Taxation — License  tax — Trust  company — Acts  qf 
May  27,  1841,  P.  L.  396;  April  10, 1849,  P.  L.  670;  May  15, 1850,  P.  X. 
772.  and  May  2, 1899,  P.  L.  184.    Com.  y.  Real  Est.  Tr.  Co.,  149. 

BURIAL  OF  THE  DEAD. 

1.  Public  burying  ground— Suicide.  Where  the  general  public  has 
acquired  the  right  to  use  land  as  a  burying  ground,  individuals  can- 
not by  staking  off  portions  of  the  land  into  lots  acquire  any  exclusive 
title  therein;  nor  can  a  neighboring  church  acquire  any  title  to  ot 


Digitized  by 


Google 


INDEX.  663 

BURIAL  OF  THE  DEAD— coniinwed. 

control  over  the  land,  merely  because  numerous  members  of  the 
church  took  part  in  improving  the  grounds  from  time  to  time.  As 
long  as  any  portion  of  the  ground  is  unoccupied  by  graves,  the  com- 
munity at  large  has  the  same  interest  in  the  land  as  those  claiming  to 
be  owners  of  lots. 

There  is  nothing  in  the  law  of  Pennsylvania  which  prevents  the 
body  of  a  murderer  and  suicide  from  being  buried  in  a  public  burial 
ground. 

A  decent  burial  is  the  right  of  everyone.  It  is  a  right  springing 
from  the  necessity  of  the  case  and  is  recognized  in  all  well  ordered 
communities.  Considerations  of  propriety  and  public  health  require 
that  the  dead  be  decently  disposed  of.  This  does  not  imply  the  right 
to  Christian  burial  with  the  services  of  a  religious  organization  but 
to  an  orderly  intei*ment  in  some  suitable  place.  Kitchen  T*  Wllkln- 
MUf  75. 

2.  Right  to  control  burial— Next  of  kin — Sister.  Where  a  deceased 
person  did  not  in  his  lifetime  live  with  his  wife,  and  no  executor  or 
administrator  lias  been  appointed  over  his  estate,  a  sister  of  the  de- 
ceased has  the  right  to  direct  and  control  the  burial  of  his  dead  body. 
Kitehen  r.  Wilkinson,  75. 

CERTIORARI. 

1.  Husband  and  wife — Desertion — Appeals — Act  of  April  13,  1867, 
P.  L.  78,  and  May  9, 1889,  P.  L.  158.    Com.  V,  Mills,  549. 

CHARITIES. 

1.  Public  charity — Taxation — Exemption — School.  Harrisbnrg  T. 
Hairisburg  Academy,  252. 

CITIES. 

1.  Classification — Population — Health  regulation — Act  of  June  7, 
1901,  P.  L.  493.    Belta  y.  Pittsbarg,  66. 

COAL. 

1.  Mines  and  mining — Trespass — Unlawful  mining  of  coal—State- 
ment  of  claim,    Jackson  v*  G union,  203. 

2.  Sale  of— Lease — Mines  and  mining — Evidence,  Dorr  T.  Rey- 
nolds, 139. 

COMMON  CARRIERS. 

1.  Bailment  —  D^nition  —  Classification  —  Lien  —  Warefiousemen, 
Nicolette  Lumber  Co.  r.  People's  Goal  Co.,  575. 

2.  Bailroads — Negligence — Decree  cf  care — Presumption — Live  stock. 
Trace  t.  Penna.  R.  R.  Co.,  466. 

CONSIDERATION. 

1.  Contract — Parol  evidence — Statute  of  frauds — Payment  of  debt  cf 
another — Evidence — Documentary  evidence,  Bomgardner  T.  Swarti, 
263. 
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CONSIDERATION— conttnwed. 

2.  Decedents^  estates — Claim  for  nursing — Nephexo — Promise,  Cur* 
rey^s  Est.,  479. 

3.  £3 ectment— Contract,    Adams  ?•  Barrellf  641. 

CONSTITUTIONAL  LAW. 

1.  Hawkers  and  peddlers — License  tax^Borougfis — Interstate  com^ 
merce^Original  package.    Com.  T.  Reariek^  384. 

2.  Title  qf  statute — Adulteration  offood—lMnk,  The  Act  of  June  26, 
1895,  P.  L.  317,  entitled  "  An  act  to  provide  against  the  adulteration 
of  food,  and  providing  for  the  enforcement  thereof,*'  which  states  in 
sec.  2  of  said  act  that  **  the  term  food,  as  used  herein,  shall  include 
all  articles  used  as  food  or  drink  by  man,  whether  simple,  mixed  or 
compound,' '  is  constitutional  as  applied  to  adulterated  blackberry 
wine,  and  does  not  violate  the  provision  of  sec.  3,  art.  Ill  of  the  con- 
stitution of  Pennsylvania,  relating  to  the  title  of  statutes.  Com.  r. 
Kebort»684. 

3.  Title  of  statute — Min^  and  mining — Act  of  May  13,  1903,  sec.  2, 
P.  X.  359.  The  Act  of  May  13,  1903,  sec.  2,  P.  L.  359,  enUtled  **  An 
act  to  amend  article  IX,  sec.  1,  of  an  act  entitled  '  An  act  to  provide 
for  the  health  and  safety  of  persons  employed  in  and  about  the  an- 
thracite coal  mines  of  Pennsylvania,  and  for  the  protection  and  pres- 
ervation of  property  connected  therewith,'  approved  June  second,  one 
thousand  eight  hundred  and  ninety-one;  also  to  amend  section  17,  of 
an  act  entitled,  '  An  act  relating  to  bituminous  coal  mines,  and  pro- 
viding for  the  lives,  health,  safety  and  welfare  of  persons  employed 
therein,'  approved  June  thirtieth,  one  thousand  eight  hundred  and 
eighty-five,"  is  unconstitutional,  inasmuch  as  the  title  does  not  indi- 
cate the  purpose  expressed  in  sec.  2,  which  proposes  to  amend  a  sec- 
tion of  an  act  not  found  in  the  act  itself.    Com.  T.  SehnltOf  95. 

CONTRACTS. 

1.  Building  contract — Mechanic's  lien — Stipulation  against  lien — FiU 
ing  contract  in  prothonotary^s  office — Wrong  date—Evidence — Parol 
evidence— Notice— Act  of  June  26,  1895,  P.  L,  369.  Cutter  T.  P!er» 
son,  10. 

2.  Construction  qf  agreement — Principal  and  surety — Guaranty, 
American  Radiator  Co.  r.  Hoffman,  177. 

3.  JE^ectment— Consideration,    Adams  T.  Barrell,  641. 

4.  Entire  contract — Abandonment — Evidence.  In  an  action  to  re- 
cover a  balance  alleged  to  be  due  for  sawing  the  timber  on  a  tract  of 
land,  it  appeared  that  plaintiff  had  not  sawed  all  the  timber,  but  he 
had  done  a  considerable  amount  of  work  for  which  he  had  not 
been  paid.  The  agreement  required  the  defendant  to  pay  on  the  fif- 
teenth of  each  month  for  what  had  been  sawed  during  the  previous 
montlL  The  defendant  contended  that  the  contract  was  entire  and 
that  plaintiff  had  not  completed  the  performance.  There  was  evidence 
that  defendant  had  failed  to  pay  on  the  fifteenth  of  each  month,  and 
that  plaintiff  was  in  consequence  unable  to  pay  his  workmen  and  had 
to  cease  work.    There  was  also  evidence  that  the  defendant  had  ac- 
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quiesced  in  the  stopping  of  work  by  the  plaintiff,  and  had  entered 
into  a  new  arrangement.  Heldj  that  there  was  sufficient  evidence  to 
sabmit  to  the  jury  on  the  question  of  the  abandonment  of  the  contract, 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 
Tmmbower  r.  Woodley,  249. 

5.  Entire  contract — Failure  of  performance.  Where  oil  drillers 
contract  to  drive  an  oil  well  through  the  fourth  sand,  the  work  to  be 
paid  for  at  a  certain  rate  per  foot,  and  the  tools  break  before  the  well 
is  through  the  fourth  sand,  and  the  iron  presents  an  impenetrable 
barrier  to  f  uiiiher  operations,  and  there  is  no  evidence  that  the  owner 
or  anyone  authorized  by  him  had  accepted  an  abandonment  of  tlie 
well  with  the  tools  lodged  therein,  the  contractor  cannot  recover 
from  the  owner  the  contract  price.    Caughey  r.  Parker,  289. 

6.  Mechanics'  liens — Covenant  against  liens — Waiver  of  covenant 
Spring  Brook  Lumber  Co*  r.  Watkins,  199. 

7.  Mechanics'  liens— Stipulation  against  liens — Subcontractor — No- 
tice,   Lee  T.  Williams,  405. 

8.  Municipalities— Boroughs— Ratification  qf  unauthorized  act,  Ta- 
rentnm  Boro.  r.  Moorhead,  273. 

9.  Parol  evidence — Statute  qf  frauds — Payment  of  debt  qf  another 
— Consideration — Evidence — Documentary  evidence.  In  an  action  of 
assumpsit  on  a  parol  contract,  it  appeared  that  while  plaintiff  was  in 
the  occupation  of  defendant's  land  as  a  tenant,  the  United  States 
government  took  possession  of  the  land  for  temporary  camping  pur- 
poses, desti'oyed  the  fences,  made  excavations,  and  injured  the  laud 
in  various  ways  detiimental  to  both  the  teuancy  and  the  reversion. 
Plaintiff  and  defendant  entered  into  an  agreement  that  the  defendant 
should  alone  present  a  claim  to  the  government,  and  that  out  of  what- 
ever the  government  paid  as  rent  the  plaintiff  should  be  paid  half  and 
out  of  whatever  was  paid  as  damages  he  should  receive  $400.  Defend- 
ant presented  the  claim  and  received  $308.75  as  rent  and  $1,195.58 
for  damages  to  the  farm.  He  refused  to  account  to  plaintiff  on  the 
ground  (1)  that  the  agreement  was  a  parol  promise  to  pay  the  debt  of 
another,  and  (2)  that  there  was  no  consideration  for  it.  Eeld,  that 
neither  ground  was  tenable  and  that  plaintiff  was  entitled  to  recover. 

In  the  above  case,  a  paper  styled  *Hhe  itemized  claim  presented '' 
(by  the  defendant)  **  to  the  United  States  government,'*  without  any 
explanation  as  to  how  the  paper  came  into  court  as  an  original  paper, 
and  without  being  authenticated  as  a  copy,  was  properly  rejected. 
Bomgardner  r.  Swartz,  263. 

10.  Principal  and  agent — Assumed  name — Undisclosed  principal, 
Pliillips  T.  International  Text  Book  Co.,  230. 

11.  Road  law — Paving  and  grading — Ordinances — Different  portions 
qf  same  street,    Wabash  Aye.^  305. 

12.  Sale — Acceptance — Delivery— Province  qf  court  and  Jury.  In  an 
action  to  recover  the  purchase  price  of  goods  sold  and  delivered,  the 
case  is  for  the  jury  where  the  evidence  for  the  plaintiff  tends  to  show 
that  the  property  was  inspected  by  defendant's  agent  at  plaintiff's 
premises,  that  plaintiff  was  directed  to  deliver  it  on  cars  at  the  station, 
and  that  such  delivery  was  made,  while  the  defendant's  agent  testified 
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that  be  examined  tlie  property  on  the  plaintiff's  premises,  that  some 
of  it  was  defective,  and  that  he  refused  to  accept  it  unless  it  was  de- 
livered in  the  condition  specified  in  the  contract 

Pei-formance  according  to  the  contract  will  be  pi*esumed  where  ac- 
ceptance is  made  after  an  inspection,  or  an  opportunity  for  inspection. 

If  a  purchaser  has  an  opportunity  to  examine  goods  when  about  to 
accept  them,  it  is  his  duty  so  to  do,  and  if  he  omits  to  exercise  his 
privilege  in  that  respect,  he  will  not  afterwards  be  permitted  to  object 
that  his  acceptance  was  without  examination.  Field  l.  SellBSter, 
82. 

13.  Sale — Evidence,  In  an  action  to  recover  the  purchase  price  of 
tobacco,  defendant  offered  evidence  tending  to  show  that  the  tobacco 
was  improperly  handled  because  of  the  use  of  water  to  dampen  it 
The  plaintiff  in  rebuttal  offered  to  show  that  it  was  a  common  prac- 
tice so  to  treat  tobacco,  and  that  it  was  not  prejudicial  to  its  quality 
or  condition.  Heldy  that  the  plaintiffs  evidence  was  proper.  Field 
T.  Schnster,  82. 

14.  Sale — Evidence — Compromise,  In  an  action  to  reooyer  the  pur- 
chase price  of  goods  where  the  question  in  controversy  is  the  delivery 
and  acceptance  of  the  goods,  evidence  as  to  overtures  of  compromise, 
and  an  attempt  to  settle  after  delivery,  is  inadmissible.  Field  ?• 
Schnstery  82. 

15.  Sale — Evidence — Quality  cf  goods — Rtsfusal  to  receive  goods— 
Measure  qf  damages — Inspection — Right  to  reject  goods,  Blair  v. 
Ford  China  Co.,  374. 

16.  Sale — Measure  of  damages.  Where  there  is  a  sale  of  specific 
property  inspected  and  accepted  by  the  defendant,  as  the  plaintiff 
claimed,  or  if  not  accepted,  delivered  in  cars  in  accordance  with  the 
terms  of  the  contract,  tlie  measure  of  damages  is  the  contract  price 
of  the  goods  sold.  If  the  plaintiff  fails  to  make  out  a  case  to  the  sat- 
isfaction of  the  jury  on  either  of  the  grounds  relied  upon,  he  is  not  en- 
titled to  recover  at  all.    Field  Y.  Schaster,  82. 

17.  Secret  agreement — Principal  and  agent — Notice — Liquor  law, 
Buane  t.  Marray,  187. 

CONVERSIONS. 

1.  Deed—  Will — Reconversion  —  Evidence  —  Trespass,  JacksOB  ?• 
Oanton,  203. 

CONVEYANCES. 

1.  Ejectment — Deed — Lien,    Adams  V.  Barrelly  641. 

2.  Fraudulent  conveyance — Deed— Lien  creditor,  Barrell  T.  AdaBf, 
635. 

CORPORATIONS. 

1.  Affidavit  of  defense — Partnership— Money  loaned,  Creery  T. 
Thompsoiiy  511. 

2.  Affidavit  of  defense^Practice,  C,  P.  Sehwerdfe^r  t.  Colmi* 
bia  Gesang  Yerein,  515. 

3.  Extension  cf  corporate  privileges — Strict  construction.    Acts  ex- 
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tending  corporate  privileges  are  to  be  construed  most  strongly  against 
tlie  company  setting  them  up,  and  whatever  is  not  unequivocally 
granted  must  be  taken  to  be  withheld.  The  power  must  be  given  in 
plain  words,  or  by  necessary  implication.  All  powei-s  not  given  in 
this  direct  and  unmistakable  manner  are  withheld.  Soath  Western 
State  Normal  School,  99. 

4.  Foreign  corporations — Registration— Parties — Act  of  April  22, 
1874,  P.  L.  108.  The  directors  and  stockholders  of  a  foreign  corpo- 
ration doing  business  in  Pennsylvania  without  having  registered  in 
the  manner  provided  by  the  act  of  April  22,  1874,  are  not  by  reason 
of  the  failure  to  register,  liable  as  copartners  for  debts  contracted  in 
the  corporate  name  within  the  state  of  Pennsylvania.  Bond  & 
Stoaghton,  483. 

COSTS. 

1.  Divorce — Collateral  attack  on  decree.    Baker  Y.  Baker,  653. 

COUNTY  AUDITORS,  see  Public  Officers. 

COVENANTS. 

1.  Against  liens — Waiver  of  covenant — Mechanics^  liens — Contract. 
Spring  Brook  Lumber  Co*  v.  Watkins,  199. 

2.  Running  with  land — Railroads — Fences — Negligence — Contribu- 
tory negligence,    Scowden  T«  Erie  B.  R.  Co.,  15. 

CRIMINAL  LAW. 

1.  Evidence — Good  reputation.  Evidence  of  good  reputation  is  sub- 
stantive and  positive  and  may  raise  a  reasonable  doubt  as  to  the  guilt 
of  a  defendant  in  a  case  where,  in  the  absence  of  such  evidence,  such 
reasonable  doubt  would  not  exist.  Evidence  of  reputation  does  not 
present  a  distinct  issue;  it  is  to  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  evidence  in  tlie  case  in  passing  upon  the  general 
issue.  When,  upon  consideration  of  the  evidence  of  good  reputation 
in  connection  with  other  evidence  in  the  case,  the  jury  are  satisfied 
beyond  a  reasonable  doubt  of  the  guilt  of  the  defendant  it  is  their 
duty  to  convict.  When  a  man,  notwithstanding  the  fact  that  he  pre- 
viously had  a  good  reputation  and  giving  that  fact  due  weight,  has 
been  clearly  proved  guilty,  he  is  not  to  go  free  merely  because  of  his 
former  good  reputation.    Com*  r*  Dingman,  615. 

2.  Fees^County— Sheriff— Vagrancy,  Dougherty  T.  Cumberland 
Co.,  610. 

3.  Indictment — Larceny — Time,  If  an  indictment  charges  a  man 
with  .commission  of  a  crime  on  divers  days,  and  only  one  day  be  par- 
ticularly specified,  it  will  be  good,  for  only  one  penalty  can  be  in- 
fiicted.  A  day  certain  being  mentioned,  the  continuendo  may  be 
rejected  as  surplusage.  An  indictment  containing  four  counts,  no 
one  of  the  counts  charging  more  than  one  offense  is  good,  if  it  avers 
that  the  offense  was  committed  upon  a  certain  day  and  upon  divers 
other  days  not  specified.    Com*  T*  Dlngman,  615. 

4.  h\forination — Indictment,    It  is  not  necessary  that  an  informa- 
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tion  should  charge  the  crime  with  the  same  detail  and  technical  accu- 
racy required  in  an  indictment;  if  the  essential  elements  of  the  offense 
be  set  forth  in  terms  of  common  parlance,  the  information  will  be 
held  to  be  sufficient.    Com.  T«  BingrmaDy  615. 

5.  Larceny — Charge  of  court.  On  the  trial  of  an  indictment  for  lar- 
ceny it  is  not  reversible  error  for  the  court  to  say  to  the  jury  that  if 
they  believe  the  evidence  of  the  witnesses  of  the  commonweath,  *'  as 
to  what  they  saw,  and  as  to  the  admissions  made  by  the  defendant 
afterwards,  we  think  you  should  conclude  that  the  facts  as  charged  in 
the  indictment  are  sustained  by  the  evidence/*  Com.  T«  BlngHaiy 
615. 

6.  Larceny — Indictment — Information,  When  a  defendant  enters  bail 
to  answer  the  charge  of  having  at  a  given  time  and  place  stolen  per- 
sonal property  from  the  possession  of  a  person  named,  he  is  presumed 
to  know  that  the  indictment  founded  upon  the  preliminary  accusation 
will  in  legal  language  charge  the  ciime  of  larceny  and  state  the  quan- 
tity of  the  goods,  and  aver  the  property  to  be  in  a  certain  owner. 
Com.  T.  Pingmaoy  615. 

7.  Larceny — Quantity  qf  property — Indictment  Proof  of  the  felo- 
nious taking  of  personal  property  to  an  amount  either  greater  or 
less  than  that  aveiTed  in  the  indictment  will  sustidn  a  couTiction. 
Com.  T.  Dingmany  615. 

8.  Larceny — Stealing  oil  from  pipe  line — Evidence,  On  the  trial  of 
an  indictment  for  larceny  for  stealing  oil  from  a  pipe  line,  it  appeared 
that  the  prisoner  controlled  two  oil  wells  owned  by  his  wife,  and  tliat 
the  product  of  the  wells  passed  into  a  pipe  line,  and  that  the  pipe  line 
company  gave  credit  for  the  oil  received.  The  commonwealth  offered 
to  show  that  the  prisoner  adopted  a  device  by  which  he  drew  from  the 
pipe  line  quantities  of  oil,  thus  causing  an  apparent  increase  in  the 
production  of  the  wells,  and  that  this  device  was  used  for  several 
months  at  various  times  as  oppoi-tunity  offered.  Held,  that  the  evi- 
dence was  properly  admitted.     Com*  T*  Blngmaiiy  615. 

9.  Larceny — Stealing  oil  from  pipe  line— Married  woman.  Where  a 
married  woman  owning  oil  wells  managed  by  her  husband  enters  into 
an  agreement  with  a  pipe  line  company  by  which  oil  from  the  wells 
ara  run  into  the  pipe  line,  and  the  company  is  to  return  her,  if  re- 
quested, an  equal  quantity  of  oil,  the  husband  of  the  owner  may  be 
convicted  of  larceny  in  stealing  oil  from  the  pipe  line  where  the  in- 
dictment charges  that  the  oil  was  the  property  of  the  pipe  line  com- 
pany.   Com.  T.  Bingman,  615. 

10.  Larceny — Verdict— Amount  and  value  qf  property.  It  is  not 
necessary  that  a  verdict  finding  a  prisoner  guilty  of  larceny  should 
find  also  the  amount  and  value  of  the  property  stolen.  Com.  T«  Biag* 
man,  615. 

11.  Motion  to  quash  indictment—Illegality  qf  arrest — PrcLctice,  Q.  8, 
A  prisoner  may  raise  any  questions  touching  the  legality  of  his  arrest 
upon  a  proceeding  to  be  discharged  from  custody,  but  if  he  has  given 
bail  to  answer  the  charge,  he  cannot  after  indictment  found  raise  such 
questions  by  a  motion  to  quash.    Com.  T.  Bingman,  615. 

12.  Murder— Arrest — 8e{f-drfense — Policeman,    It  is  not  the  duty  of 
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an  officer  when  not  exceeding  his  authority  to  fly  when  assaulted.  He 
may  defend  himself  and  use  such  force  as  may  he  necessary  for  that 
purpose.  He  is  not  justified  in  taking  life  except  when  the  assault  is 
so  violent  as  apparently  to  put  him  in  danger  of  death,  or  great  hod- 
ily  harm;  hut  the  law  does  not  require  him  to  flee  to  the  wall. 

On  the  trial  of  a  horough  policeman  for  murder,  it  appeared  that 
the  defendant,  finding  the  deceased  and  a  companion  after  midnight 
in  the  streets  sitting  on  doorsteps  other  than  their  own,  told  them  to 
go  home.  The  deceased  became  violently  abusive,  and  defendant 
then  threatened  to  arrest  him.  An  aiTest  under  the  circumstances 
would  have  apparently  been  unauthonzed.  TIio  prisoner  testified 
that  he  did  not  attempt  to  arrest  the  deceased,  but  turned  away  to 
secure  assistance  and  thereupon  the  deceased  knocked  him  down  three 
times,  and  stood  over  him  saying  he  was  going  to  kill  him  if  it  was 
the  last  act  of  his  life,  and  that  then  the  defendant  fired  the  shot. 
Held,  that  it  was  error  for  the  court  to  charge  the  jui-y  in  such  a  way 
as  to  leave  the  impression  on  their  minds  that  the  defendant  had  ar- 
rested, or  was  attempting  to  arrest,  the  deceased,  and  that  the  latter^s 
attitude  was  one  of  resistance  to  an  unlawful  arrest  Com.  Y.  Crow 
ley,  12^. 

13.  Sentence— Impriaonment — Solitary  confinement — Penitentiary — 
County  jail.  Under  the  penal  laws  of  Pennsylvania  when  the  penalty 
is  simple  imprisonipent,  for  whatever  period,  the  place  of  confine- 
ment is  the  county  jail.  When  the  penalty  is  imprisonment  at  labor, 
by  sepaiaie  or  solitary  confinement,  and  the  sentence  is  for  one  year 
or  more,  the  place  is  either  the  penitentiary  or  a  suitable  county 
prison;  when  the  sentence  is  for  less  than  a  year,  the  place  is  a  suit- 
able county  prison,  or  in  the  absence  of  such  prison,  simple  imprison- 
ment in  the  county  jail  is  to  be  substituted.  Thus  **  imprisonment'' 
or  '* simple  imprisonment"  means  confinement  in  the  county  jail; 
**  imprisonment  at  labor,  by  separate  or  solitary  confinement,"  means 
imprisonment  in  the  penitentiary  or  a  suitable  county  prison. 

Where  the  penalty  imposed  by  a  statute  for  a  crime  is  imprisonment 
not  exceeding  three  years,  the  punishment  is  simple  imprisonment 
and  the  legal  place  of  confinement  is  the  county  jail;  it  is  eiTor  to 
make  the  sentence  in  such  a  case  imprisonment  in  the  penitentiary  at 
separate  or  solitary  confinement  at  labor. 

Where  a  person  has  been  wrongfully  sentenced  to  the  penitentiary 
for  one  year  and  six  months,  instead  of  the  county  jail,  and  has  served 
eleven  months,  the  appellate  court  in  reversing  the  judgment  will  di- 
rect the  prisoner  to  be  discharged,  inasmuch  as  imprisonment  of  eleven 
months  in  the  penitentiary  will  be  deemed  the  equivalent  of  eighteen 
months  in  the  county  jail.    Com.  T*  Fetterman,  569. 

DAMAGES. 

1.  Aifsessment  cf—'Road  law — Local  act — Lycoming  county — Vaca- 
tion of  road— Widening  of  road— Acts  of  February  24,  1845,  P.  L.  52, 
May  8,  1850,  P.  L.  713,  March  24,  1868,  P.  L.  464,  and  April  3, 
1903,  P.  L.  137.    Loyalsock  Twp.  Road,  219. 

2.  Measure  of— Contract — Sale,    Field  T*  Schuster,  82. 
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3.  Measure  of— Sale — Contract — Rrfusal  to  receive  goods.  Blair  y. 
Ford  China  Co.,  374. 

4.  Negligence — Charge  of  court — Medical  services — Evidence,  Smith 
T«  Jackson  Twp.y  284. 

5.  Negliyence— Oil  well — Torpedo  explosion — Evidence,  Donnan  T* 
Penna.  Torpedo  Co.,  324. 

6.  Negligence — Settlement  of  claim — Husband  and  wife,  SaTOry  T. 
North  East  Boro.y  1. 

7.  Releaae  of— Railroad — Eminent  domain,  Daris  T.  lTheeiin(^) 
etc.9  B.  B.  Co.,  304. 

8.  Release  of  road  law — Dedication — Change  of  grade.  Tabor 
Street,  175. 

9.  Release  cf—Road  law— Report  qf  viewers,  Complanter  Twp« 
Boad,  20. 

DEATH. 

1.  Party  dead — Evidence — Competency  of  witness — Interest  qf  wit' 
ness — Discharge  in  bankruptcy,    Pattison  T*  Cobb,  72. 

DECEDENTS'  ESTATES. 

1.  Claim  for  nursing  —  Nephew — Consideration — Promise,  When 
one  person  is  rendering  service  to  another,  which  he  is  under  no  legal 
obligation  to  perform,  and  the  party  receiving  the  benefit  makes  an 
express  promise  that  the  service  shall  be  paid  for,  and  upon  the  faith 
of  that  promise  the  services  are  continued,  there  is  sufficient  consid- 
eration to  support  the  promise  to  pay  for  all  the  services,  past  as  well 
as  future. 

A  nephew  made  a  claim  against  the  estate  of  his  uncle  for  services 
in  nursing  him  during  his  last  illness.  The  nephew  was  married,  had 
a  family  and  lived  in  his  own  house,  which  was  some  distance  from 
the  residence  of  his  uncle.  He  testified  that  his  uncle  promised  that 
he  should  be  paid  and  told  him  **  to  still  look  after  him."  The  court 
below  disallowed  the  claim  on  the  ground  that  no  demand  had  been 
made  until  after  the  uncle's  death  the  presumption  was  that  the  serv- 
ices had  been  rendered  without  expectation  of  pay,  and  that  the 
promise  was  without  consideration  as  to  past  services.  Held^  that 
the  court  was  bound  to  consider  the  evidence  as  to  the  promise,  and 
that  the  promise  if  made  was  based  upon  sufficient  consideration. 
Carrey's  Est.,  479. 

2.  Equity— Injunction  —  Partition — Fraud,  Monroe  T.  Monroe, 
61. 

3.  Executors  and  administrators — Creditors — Real  estate.  Beading 
Tr.  Co.  y.  Penna.  Tr.  Co.,  599. 

4.  Executors  and  administrators— Loan  to  estate— Receipt  evidence 
—Question  for  jury,    Frick  T.  Shimer,  563. 

5.  Lien  on  real  estate— Continuance  of  lien — Judgment  note — Act  of 
February  24,  1834,  P,  L,  70.  A  judgment  note  of  a  decedent  entered 
in  the  office  of  the  protlionotary  within  five  yeai-s  after  the  d^atli  of 
the  decedent  will  continue  the  lien  of  the  debt  represented  by  the 
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note  for  a  further  period  of  five  years  from  the  date  of  filing.  While 
the  effect  of  the  entry  of  the  note  may  not  be  to  create  a  valid  judg- 
ment, the  entry  is  the  equivalent  of  the  finding  of  a  copy  or  written 
statement  of  the  debt  within  the  meaning  of  the  Act  of  Februaiy  24, 
1884,  P.  L.  70. 

In  the  above  case  before  Uie  expii*ation  of  the  five  years  from  the 
date  of  the  filing  of  the  note,  revival  proceedings  were  instituted, 
and  in  these  proceedings  the  terre-tenant  filed  a  paper  as  follows  : 
*''  And  I  confess  judgment  for  said  sum  as  I  have  assumed  the  pay- 
ment of  the  above  debt,  interest  and  costs,  and  I  do  agree  to  pay  the 
same.''  This  paper  she  signed  as  '*  terre-tenant  and  owner  of  the 
premises  that  the  above  judgment  is  a  lien  upon.'*  Following  this 
confession  there  were  several  revivals  of  judgment.  Held,  that  there 
was  no  break  in  the  continuity  of  the  lien  from  the  date  of  the  death 
of  the  decedent.    Sleeper  v.  Rickey,  69. 

6.  TTidouj's  exemption — Desertion  by  husband — Act  of  April  14, 
1851,  P.  L.  612.  Where  a  husband  has  deserted  his  wife  and  children 
in  England,  and  after  having  become  domiciled  in  Pennsylvania,  dies 
leaving  an  estate,  his  wife  and  children  are  entitled  to  the  widow* s 
exemption  allowed  by  the  Act  of  April  14,  1851,  P.  L.  612,  although 
they  may  have  known  during  his  lifetime  of  his  residence  in  Pennsyl- 
vania.    Balmforth's  Estate,  491. 

7.  Will — Distribution — Per  stirpes — Per  capita.    Miller's  Est.,  453. 

8.  Will^Latent  ambiguity^Parol  evidence.    Miller's  Est.,  443. 

9.  Will  —  Provision  for  widow  —  Executors  and  administrators, 
Winter's  Est.5  643. 

DECEIT. 

1.  Vendor  and  vendee  —  Misrepresentations — Fraud — Evidence, 
Where  the  purchase  of  real  estate  is  fully  closed  by  conveyance  and 
payment  or  security  of  the  purchase  money,  the  law  is  well  settled 
that  a  vendee  who  does  not  offer  to  rescind  and  reconvey  the  prop- 
erty to  his  vendor  can  only  recover  where  his  evidence  makes  a  clear, 
strong  case.  Whei*e  he  holds  fast  to  the  property  purchased  and 
seeks  to  recover  back  a  portion  of  the  purchase  money  or  damages, 
there  is  a  strong  presumption  that  his  deed  conveyed  what  he  pur- 
chased and  the  burden  rests  heavily  upon  him  to  overcome  this  by 
sufficient  testimony.  The  law  will  not  permit  him  to  recover  in  such 
case  on  weak  and  unsatisfactoiy  evidence. 

In  an  action  in  deceit  to  recover  damages  alleged  to  have  been  sus- 
tained through  misrepresentations  in  connectiou  with  the  sale  and 
conveyance  of  a  lot  of  land,  it  appeared  that  plaintiff  occupied  the 
land  in  question  prior  to  the  agreement  of  sale.  In  the  contract  of  sale, 
one  of  the  lines  was  mentioned  ns  being  189  feet.  The  contract  con- 
tained these  words  *^  accurate  description  to  be  furnished  by  Chester  E. 
Albright,  C.  E."  Subsequently  Mr.  Albright,  prepared  an  accurate 
description,  and  his  description  was  incorporated  in  the  deed  delivered 
to  the  plaintiff  by  the  defendants.  In  the  deed  the  line  which  appeared 
in  the  conti'act  as  189  feet  appeared  as  160  feet.  The  latter  distance 
was  correct,  and  in  view  of  the  other  lines  and  their  courses  it  was  a 
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mathematical  i  mpossibility  to  have  this  line  longer  than  as  stated  in  the 
deed.  After  the  deed  had  been  recorded  and  returned  to  plaintiff  he 
complained  of  the  shortage  of  the  line.  It  also  appeared  that  plaintiff 
executed  a  mortgage  and  received  a  title  policy  when  the  deed  was 
signed,  and  that  in  these  papers  the  line  was  stated  as  being  160  feet 
Thei*e  was  no  evidence  that  plaintiff  ever  made  the  slightest  effort  to 
ascertain  the  result  of  Mr.  Albright's  survey  and  description.  Plain- 
tiff claimed  that  it  was  represented  to  him  that  the  land  described  in 
the  deed  was  the  same  as  that  in  the  contract.  This  was  denied. 
Held,  that  the  evidence  was  insufficient  to  submit  to  the  jury  on  the 
question  of  fraud.    Schmitz  T*  Roberts^  472. 

DEEDS. 

1.  Acknowledgment— Sheriff' 8  deed.  The  acknowledgment  of  a 
sheriff's  deed  is  a  judicial  act,  and  concludes  all  mere  irregularities, 
however  gross,  in  the  process  and  sale.  After  acknowledgment  the 
validity  of  the  title  acquired  by  the  purchaser  cannot  be  questioned 
in  a  collateral  action  involving  the  title,  except  for  the  absence  of 
authority,  or  the  presence  of  fraud  in  the  sale. 

A  sheriff's  deed  made  to  a  firm  of  which  the  purchaser  at  the  sale 
was  a  member,  and  duly  acknowledged  cannot  be  overthrown  by  the 
fact  that  the  return  of  the  sheriff  showed  a  sale  to  the  purchaser  as 
the  highest  and  best  bidder.  In  such  a  case  the  sheriff's  deed  as  ac- 
knowledged is  prima  facie  evidence  of  the  payment  of  the  purchase 
money,  and  of  a  valid  title  to  the  land  in  the  grantees  therein  named, 
and  this  especially  so  where  it  appears  that  the  purchaser  was  the 
plaintiff  in  the  writ,  and  that  the  deed  was  in  the  possession  of  his 
representatives.    Jaokson  r*  Gnntony  203. 

2.  igectment— Evidence,    Crist  T.  Boast,  543. 

3.  J^ectment—Lien.    Adams  T.  Barrell,  641. 

4.  Evidence — Recitals  qf  pedigree.  As  a  general  rule  a  deed  is  not 
admissible  in  evidence  unless  some  title  or  spark  of  title  is  shown  in 
the  gi'antor,  and  a  recital  of  fact  in  a  deed  is  not  evidence  against  a 
stranger;  but  these  general  rules  are  not  always  strictly  adhered  to 
where  recitals  of  pedigree  in  ancient  deeds  are  concerned. 

In  an  action  of  trespass  it  appeared  that  the  patentee  of  the  land 
had  executed  a  declaration  of  trust  to  the  effect  that  he  held  the  title 
for  three  persons  named.  There  was  offered  in  evidence  a  deed  which 
recited  that  the  grantor  therein  was  the  oldest  son  and  heir  at  law  of 
the  declarant  in  the  declaration  of  trust  The  deed  was  in  trust  for 
the  use  of  the  persons  named  as  cestuis  que  trust  in  tlie  declaration  of 
trust.  This  deed  was  made  eighty-seven  years  and  recorded  more 
than  fifty  years  before  the  date  of  the  trial,  and  so  far  as  the  evidence 
showed  none  of  these  parties  or  their  privies  claimed  title  otherwise 
than  through  that  declaration  of  trust  and  the  deed  in  question.  Held 
that  the  deed  was  properly  admitted  in  evidence,  and  especially  so  as 
against  a  trespasser  without  color  of  title  to  the  land.  JacksoH  t. 
Onntony  203. 

5.  Evidence — Relevancy.  A  deed  cannot  be  rejected  as  iiTelevant 
and  immaterial  **  for  reasons  that  will  hereafter  appear  in  the  trial  of 
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the  case.**  where  it  is  relevant  and  competent  at  the  time  it  is  offered. 
Jackson  t.  Gantoiiy  203. 

6.  Fraudulent  conveyance — Lien  creditor,  A  deed  is  not  fraudulent 
as  to  a  creditor  whose  debt  is  secured  by  a  judgment  or  other  lien 
upon  the  land  conveyed.  The  lien  creditor  may  follow  the  land,  ir- 
respeptive  of  changes  in  title,  whether  honest  or  dishonest.  Barrell 
T«  Adams,  635. 

7.  Recording  qf—Road  law — Dedication — Notice,    Tabor  St.,  167. 

8.  Will — Conversion — Reconversion — Evidence — Trespass,  In  an  ac- 
tion of  trespass  it  appeared  that  a  former  owner  of  the  land  had  so 
devised  the  land  to  his  .executora  as  to  work  a  conversion.  Three  of 
the  five  beneficiaries  under  the  will  and  the  widow  executed  a  deed  of 
trust  to  another  of  the  beneficiaries  in  which  it  was  recited  that  the 
trustee  and  the  remaining  beneficiary  had  conveyed  their  shares  to 
the  widow.  As  a  matter  of  fact  there  was  no  proof  that  the  remain- 
ing beneficiary  had  conveyed  his  share  to  the  widow.  The  pai-ties  in 
the  action  of  trespass  were  the  trustee  under  the  deed  of  trust,  and 
the  administrator  d.  b.  n.  c.  t.  a.  of  the  former  owner.  Held,  that  if 
there  was  technical  error  in  admitting  in  evidence  the  deed  of  trust, 
and  in  joining  the  trustees  with  the  administrator  d.  b.  n.  c.  t.  a.,  the 
error  was  in  no  way  prejudicial  to  the  defendant.  Jackson  T«  Gnn- 
ton,  203. 

DESERTION. 

1.  By  husband — Decedents^  estates — Widow^s  exemption — Act  of 
April  14, 1851,  P.  L.  612.    Balmforth's  Est.,  491. 

2.  Husband  and  wife — Appeals — Certiorari^Acts  of  April  13,  1867, 
P.  L.  78,  May  9, 1889,  P.  L,  158  and  March  13, 1903,  P.  L.  26— Juris- 
diction— Statutes— Repeal.    Com.  T.  Mills,  549. 

DISTRESS. 

1.  Wro}igful  distress — Landlord  and  tenant — Hotel — Boarder — Tres- 
pass,   Oliver  v.  Wheeler,  6. 

DIVORCE. 

1.  Collateral  attack  on  decree — Costs,  A  decree  in  divorce  having 
every  appeai*ance  of  a  final  judgment  of  the  court,  cannot  be  attacked 
in  a  collateral  proceeding,  because  the  decree  had  been  entered  before 
the  costs  had  been  paid  in  violation  of  a  rule  of  court  providing  that 
the  decree  should  remain  in  the  hands  of  the  clerk  until  the  costs 
were  paid.    Baker  T.  Baker,  553. 

EASEMENT. 

1.  Alley— Adverse  use — Prescription — Remedy  at  law.  An  uninter- 
rupted use  of  an  alley  for  a  period  of  twenty-one  years  unexplained 
is  sufficient  to  create  a  right  by  prescription  and  to  authorize  a  pre- 
sumption of  a  grant. 

Wliere  the  use  of  an  easement  is  apparent  and  continuous,  the  bur- 
den is  on  the  owner  of  the  land  to  show  that  the  easement  was  en- 
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joyed  under  some  permission  or  contract  not  consistent  with  the  right 
claimed  by  the  other  party. 

Where  one  nses  an  easement  whenever  be  sees  fit,  without  asking 
leave  and  without  objection,  the  user  is  adverse. 

Where  a  person  claims  title  to  an  easement  in  an  alley  by  adverse 
user  for  more  than  twenty-one  years,  and  the  owner  of  the  land  denies 
the  title  and  alleges  that  the  user  was  permissive  only,  equity  has  no 
jurisdiction.    The  remedy  is  at  law.    Godino  T.  Kane*  596. 

EJECTMENT. 

1.  Adverse  possession — Evidence — Constructive  possession.  If  a 
plaintiff  in  ejectment  claims  title  by  adverse  possession  for  twenty- 
one  years,  he  must  prove  every  element  necessary  to  constitute  a  title 
under  the  statute  of  limitations,  otherwise  it  is  the  duty  of  the  court 
to  instruct  the  juiy  that  there  is  not  sufficient  evidence  to  entitle  him 
to  recover. 

Constructive  i>ossession  can  only  apply  to  land  immediately  adja- 
cent to  a  part  of  that  which  is  in  absolute  and  uncontrolled  posses- 
sion.   Crist  T.  Bonsty  543. 

2.  Contract — Consideration,  Ejectment  will  not  lie  to  enforce  the 
performance  of  a  contract  which  is  the  consideration  of  a  deed  of 
conveyance.    Adams  T.  Barrelly  641. 

3.  Deed — Lien.  Where  a  deed  conveys  the  legal  title  to  land  abso- 
lutely, and  not  upon  any  written  condition  expressed  in  the  deed  or 
elsewhere,  an  action  of  ejectment  will  not  lie  to  enforce  the  payment 
of  a  lien  existing  upon  the  land  at  the  time  of  the  conveyance.  Adams 
T.  Barrel!,  641. 

4.  Drfenses — Purchase  of  outstanding  claims.  An  owner  of  land 
may  fortify  his  possession  by  purchasing  outstanding  claims  and  pro- 
curing as  many  conveyances  as  he  deems  sufficient,  and  when  it  is  at- 
tempted to  eject  him  he  may  defend  under  any  or  all  of  the  titles 
which  he  has  thus  acquired.    Biehardson  T«  Morris,  192. 

5.  Evidence — Conflicting  testimony — Question  for  jury.  In  an  action 
of  ejectment,  testimony  as  to  the  location  of  the  line  between  the  prop- 
erties of  the  litigants,  according  to  the  various  conveyances  under 
which  the  parties  claimed,  was  conflicting.  There  were  no  ancient 
monuments  upon  the  ground.  The  surveyors  who  testified  in  the  in- 
terests of  the  parties,  respectively,  had  attempted  to  locate  the  line 
by  measuring  from  monuments  located  some  distance  from  the  prop- 
erty, and  the  results  were  not  the  same  when  different  monuments 
were  selected.  J7e2d,  that  the  case  was  for  the  jury.  Biehardson  T. 
Morris,  102. 

6.  Evidence— Deed,  Where  on  the  trial  of  an  action  of  ejectment 
it  is  admitted  that  title  is  out  of  the  commonwealth,  the  plaintiff  will 
not  be  permitted  to  offer  in  evidence  in  order  to  show  a  good  paper 
title  in  himself,  an  intermediate  deed  between  the  conveyance  of  the 
commonwealth  and  his  own  title,  without  showing  a  line  of  paper  title 
from  the  grantee  of  the  commonwealth  to  the  grantor  in  tlie  deed  of- 
fered in  evidence.  Such  a  deed  may  be  offered  in  evidence  for  the 
purpose  of  showing  an  entry  under  it  as  a  basis  for  title  by  adverse 
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possession;  or  it  may  be  admitted  where  it  is  connected  with  the  grant 
of  the  commonwealth  by  recitals;  but  where  no  such  connection  is 
shown  it  is  inadmissible.    Crist  T.  Boast,  543. 

7.  Rule  to  bring  second  ^ectment — Posseaaion.  Whei*e  a  plaintiff  in 
ejectment  has  recovered  a  verdict  and  judgment,  and  thereafter  takes 
no  steps  to  place  herself  in  legal  possession  of  the  land,  but  enters 
into  a  contract  by  which  she  agrees  to  sell  and  convey  to  another 
whatever  interest  might  be  judicially  determined  thereafter  to  be  in 
her,  and  it  does  not  appear  that  her  grantee  either  covenanted  to  go 
into  possession  under  her,  or  actually  did  go  into  possession  under 
her,  the  plaintiff  is  in  no  position  to  rule  the  defendant  in  the  first 
ejectment  to  bring  a  second  ejectment.    Bloomer  T.  Meade^  292. 

8.  Title— Strength  of  title— Evidence.  In  ejectment  the  plaintiff 
must  recover  upon  the  strength  of  his  own  and  not  upon  the  weakness 
of  his  adversary's  title.    Crist  T.  Boasts  543. 

EMINENT  DOMAIN. 

1.  Corporations — State  Normal  School — School  law.  The  Act  of 
July  10,  1901,  P.  L.  632,  gives  no  authority  to  a  state  normal  school 
to  condemn  a  public  street  opened  on  its  own  land,  and  over  which 
the  public  have  had  passage  for  over  twenty-one  years. 

A  public  street  is  a  public  f  i*anchise,  and  is  not  such  property  as  a 
corporation  may  take  for  its  own  use  under  the  general  power  of 
eminent  domain.  It  is  a  franchise  which  cannot  be  violated,  except 
by  express  legislative  authority.  Soath  Western  State  Normal 
Sehooly  90. 

2.  Railroad— Damages — Release  of  damages,  Bayis  T.  Witeeling, 
etc 9  R.  B.  Co.,  364. 

EQUITY. 

1.  Easement — Alley — Adverse  use — Prescription— Remedy  at  law. 
Oodino  T«  Kane,  596. 

2.  Fraud— Misrepresentation — Assignment  of  interest  in  an  estate. 
Where  an  assignment  of  an  interest  in  an  estate  has  been  procured  by 
fraudulent  representations,  it  is  not  necessary  that  the  assignment 
should  have  been  ma<le  immediately  after  the  representations  in  order 
to  entitle  the  injured  party  to  relief.  If,  without  further  informa- 
tion upon  the  subject  and  relying  on  the  proof  of  the  repi*esentations 
which  were  actually  false,  the  owner  assigned  his  interest  for  a  grossly 
inadequate  consideration,  he  is  entitled  to  a  decree  in  his  favor. 
Obney  t.  Obney,  122. 

8.  Ir^unction— Partition — Fraud — Decedents'  estates.  A  court  of 
equity  has  jurisdiction  to  restrain  the  sale  of  the  real  estate  of  a  de- 
cedent who  in  his  lifetime  has  conveyed  the  same  to  another,  with  a 
view  of  defrauding  his  creditors,  the  vendee  or  grantee  in  the  deed 
having  knowledge  of  the  fraud  and  the  estate  of  the  decedent  being 
insolvent,  particularly  where  the  creditor  has  a  lien  upon  the  land; 
but  this  rule  has  no  application  to  a  case  where  a  person  seeking  by 
bill  in  equity  to  enjoin  partition  proceedings  alleges  that  he  and  de- 
cedent were  jointly  liable  as  executors,  that  the  land  was  conveyed 
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by  decedent  for  the  purpose  of  escaping  liability  and  that  if  jadgment 
were  entered  against  the  executors,  the  complainant  would  become  a 
creditor  by  subrogation  of  the  decedent^s  estate,  without  any  allega- 
tion, however,  that  he  had  paid  anything,  that  he  was  liable  to  pay 
anything,  that  he  would  pay  anything,  or  that  he  could  pay  anything. 
Monroe  T«  Monroe,  51. 

4.  Jurisdiction  —  Enjoining  use  qf  execution  process  —  Judgment. 
Where  an  execution  is  being  used  to  harass  or  annoy  another,  or  to 
cast  a  cloud  upon  the  title  to  land,  or  to  levy  and  sell  the  same  in  a 
case  where  it  is  clear  that  the  defendant  in  the  judgment  has  no  shadow 
of  title  or  interest  which  can  be  sold,  equity  will  intervene  and  restrain 
the  sale  to  prevent  the  casting  of  a  shadow  upon  the  plaintifiTs  title, 
as  by  a  sale  under  a  judgment  against  their  vendor. 

Where  land  subject  to  a  judgment  has  been  conveyed,  and  after- 
wards the  judgment  has  been  revived  without  notice  to  the  terre- 
tenants,  and  the  lien  on  the  land  is  lost,  the  plaintiff  will  be  restrained 
from  issuing  execution  to  sell  the  land;  and  this  is  especially  so  where 
he  has  delayed  for  ten  years  after  the  deed  was  recorded.  Barrell  T. 
Adams,  635. 

5.  Partition— Master— Prosecution  of  suit — Owelty — Notice  to  credi- 
tors,   Monroe  t«  Monroe,  47. 

6.  Practice — Evidence— Findings  of  fact — RenievQ — Fraud — 'Remain- 
derman— Sale  of  interest.  The  findings  of  the  court  below  under  the 
new  equity  rules  are  like  the  findings  of  a  master  under  the  old  prac- 
tice, and  will  not  be  set  aside  on  appeal  if  they  appear  to  have  been 
authorized  by  the  evidence.  The  appellate  court  will  not  nicely 
weigh  testimony  to  determine  which  side  preponderates,  nor  will  it 
carefully  compare  the  statements  of  contradictory  witnesses,  and 
pass  on  their  credibility.    Under  the  rules  this  is  for  the  court  below. 

The  finding  of  facts  by  the  court  below  that  one  remainderman  in- 
duced another  remainderman  to  sell  him  the  latter*s  interest  in  an 
estate  for  an  inadequate  price  on  the  false  representation  that  the  life 
tenant  was  hale  and  hearty,  will  not  be  set  aside  by  the  appellate 
court  where  there  is  sufficient  evidence  to  sustain  the  finding.  In 
such  a  case  the  remainderman  who  sold  his  interest  is  not  obliged  to 
show  that  the  other  remainderman  knew  that  the  life  tenant  was  ill 
at  the  time  tlie  representations  were  made.  A  positive  declaration 
by  the  purchaser  that  the  life  tenant  was  hale  and  hearty,  and  likely 
to  outlive  them  all,  when  he  was  ignoi*ant  of  her  actual  state  of  health, 
would  subject  him  to  the  same  legal  consequences  as  if  he  knew  that 
she  was  ill. 

In  such  a  case  it  is  not  necessary  for  the  person  aggrieved  to  show 
that  a  relation  of  trust  existed  between  him  and  the  other  remainder- 
man.   Obney  t.  Obney,  116. 

7.  Practice— Findings  of  fact— Review.  Findings  of  fact  by  the 
court  below  in  an  equity  proceeding  that  an  assignment  of  an  interest 
in  an  estate  was  procured  by  fraud,  will  not  be  set  aside  where  there 
is  sufficient  testimony  to  support  the  finding  and  no  clear  error  is 
shown.     Obney  y.  Obney,  122. 

8.  street  railways — Railroads-Crossing — Overhead  bridge — Murwi^ 
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jyal  consent — Consent  of  properly  owner — Art  of  June  19,  1871,  P.  L. 
1360.  Penn.  R.  R.  Co.  y.  Parkesburgr  &  Coatesville  HU  Ry.  Co., 
159. 

ESTOPPEL. 

1.  Change  of  legal  status — Loss,  A  party  is  only  estopped  when  his 
conduct  or  representation  induces  action  in  another  which  cannot  be 
withdrawn  from  without  loss. 

A  promise  made  by  the  defendant  in  a  judgment  to  pay  an  assignee 
of  the  judgment  the  amount  thereof,  will  not  estop  the  defendant 
from  asserting  subsequently  that  he  had  paid  the  amountof  the  judg- 
ment to  the  plaintiff  without  notice  of  the  assignment,  if  it  appears 
that  the  assignee's  legal  position  was  not  changed  by  reason  of  the 
promise,  or  that  he  suffered  any  loss  therefrom.  Work  T*  Prall^ 
104. 

2.  Guaranty  —  Notice  —  Delay  in  completion  of  work  —  Belease, 
American  Radiator  Co.  t.  Hoffman,  177. 

3.  Bailroads — Lateral  railroads — Question  for  jury,  Penna.  Min- 
ing Co.  Y.  Naomi  Coal  Co.,  39. 

EVIDENCE. 

1.  Competency  of  witness — Party  dead — Interest  of  witness — Dis- 
charge in  bankruptcy.  In  an  action  by  the  executors  of  the  payee  of 
a  judgment  promissory  note  against  the  maker,  the  guarantor  of  the 
note  is  not  a  competent  witness  to  prove  payment  of  the  note  in  the 
lifetime  of  the  holder;  and  this  is  the  case  although  the  guarantor 
may  have  been  discharged  in  bankruptcy  after  he  made  the  guaranty. 
Pattison  T.  Cobby  72. 

2.  Contract  —  Entire  contract  —  Abandonment,  Tmmbower  T. 
Woodley,  249. 

3.  Cross-examination — Anticipation  of  defense.  An  offer  of  evidence 
is  properly  rejected,  the  purpose  of  which  is  to  introduce  the  defend- 
ant's case  in  advance  by  a  cross-examination  of  the  plaintiff.  The 
rejection  of  the  offer,  however,  will  not  preclude  the  defendant  from 
introducing  testimony  upon  the  subject.    Field  T.  Schaster,  82. 

4.  Deceit  —  Vendor  and  vendee —  Misrepresentations  —  Fraud. 
Schmitz  T.  Roberts,  472. 

5.  Deeds — Becitals  of  pedigree — Relevancy — Tax     sales— Unseated  / 
lands — Burden  of  proof— Will — Conversion — Reconversion — Trespass, 
Jackson  t*  Onnton,  203. 

6.  Discharge  of  soldier — Physical  characteristics,  A  certificate  of  a 
discharge  of  a  soldier  from  the  United  States  army  containing  a  de- 
scription of  his  physical  chai-acteristics  is  inadmissible  in  evidence  to 
show  the  height  of  the  soldier.  The  introduction  of  such  a  document 
in  a  murder  trial  is  injurious  to  the  prisoner  where  the  effect  of  it  is 
to  rebut  evidence  offered  by  the  prisoner  that  the  deceased,  his  ad- 
versary, was  of  greater  height  and  strength  than  himself.  Com.  y. 
Crowley,  124. 

7.  Ejectment — Title — Strength  of— Deed — Adverse  possession — Co?i- 
structive  possession,    Crist  Y.  Boast,  543. 
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8.  Equity  practice — Findings  of  fact — Review — Fraud — Bemainder* 
man— Sale  of  interest.    Obney  T.  Obnejy  116. 

9.  Foreign  attachment — Motion  to  quash— Facts  dehors  the  record, 
Dempsey  t«  Petersbarg  SaTini^s  &  Ins.  Co.,  633. 

10.  Insurance  —  Fire  insurance  —  Mutual  companies  —  Assessments, 
Moore  t.  Lichtenbergery  268. 

11.  Married  women — Debts — Burden  of  proof— Necessaries.  Clifl- 
dren's  Aid  Society  t.  Benford^  555. 

12.  Master  and  servant — Employment — Charge.  Plneker  T.  Mil- 
ler, 495. 

13.  Mines  and  mining — Coal  lease — Sale  of  coal.  Dorr  r.  Rey- 
nolds, 139. 

14.  Negligence  —  Damages — Charge  qf  court  —  Medical  sertUes. 
Smith  T.  Jackson  Twp.,  234. 

15.  Negligence— Oil  well — Torpedo  explosion — Damages.  Doonan  T« 
Penna.  Torpedo  Co.,  324. 

16.  Oral  testimony  —  Credibility  of  witnesses  —  Question  for  Jury. 
Where  there  is  any  evidence  which  alone  justifies  an  inference  of  a  dis- 
puted fact,  it  must  go  to  the  jury;  and  this  is  generally  true  whether 
the  question  of  the  sufficiency  of  the  evidence  is  raised  npon  motion  for 
a  nonsuit,  or  at  the  conclusion  of  the  trial  in  which  the  defendant  has 
introduced  countervailing  evidence  of  a  positive  character.  There 
may  be  exceptional  cases  where  the  evidence  introduced  by  the  de- 
fendant is  of  such  conclusive  and  unimpeachable  nature  as  to  justify 
binding  instructions  in  his  favor,  even  though  the  plaintiff's  evidence 
standing  alone  would  justify  the  inferences  necessary  to  support  his 
claim.  But  this  situation  can  scarcely  ever  arise  where  the  defense 
rests  on  oral  testimony,  and  the  credibility  of  the  witnesses  is  involved. 
Kelton  T.  Fifer,  603. 

17.  Parol  evidence — Cor^flicting  testimony— Question  for  Jury.  Rich- 
ardson T.  Morris,  192. 

18.  Parol  evidence — Documentary  evidence — Contract — Statute  of 
frauds— Payment  of  debt  of  another— Consideration.  Bomgardner  Y» 
Swartz,  263. 

19.  Parol  evidence — Mechanic's  lien — Building  contract — Stipulation 
against  lien — Filing  contract  in  prothonotary' s  office — Wrong  date — 
Notice^Act  of  June  26,  1895,  P.  X.  369 — Appeals — Assignments  </ 
error— Instructions.    Cotter  Y.  Pierson,  10. 

20.  Parol  evidence— Will— Latent  ambiguity.    Miller's  Est.,  443. 

21.  Parol  evidence  —  Written  article  qf  agreement  —  Lost  paper. 
Where  a  written  article  of  agreement  has  been  lost,  it  is  competent 
to  prove  its  contents  by  parol.    Richardson  t.  Morris,  192. 

22.  Pleading— Practice^  C.  P.— Appeals— New  trial.  WIke  v.  Wool- 
Terton,  561. 

23.  Practice,  C.  P.— Affidavit  of  d^crwc.  Klttauilng  Bora.  Y. 
Kittannlng  Consolidated  Nat.  Gas*  Co.,  355. 

24.  Practice,  C.  P.— THal— Appeals.    Tanderslice  Y.  Donncr,  319. 

25.  Principal  and  agent— Scope  of  authority.    Brown  Y.  Kirk,  157. 

26.  Public  officers— Tax  collector— Settlement  of  accounts.    Com*  Y« 
.  Carson,  427. 
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27.  Receipts — Executors  and  administrators — Loan  to  estate — Ques- 
tion for  jury,    Frick  T.  Shimer,  563. 

28.  Record — Parol  evidence — Recognizance.  A  recognizance  is  a 
debt  of  record,  and  cannot  be  impeached  by  parol  evidence  that  it  was 
not  regularly  acknowledged.    Com.  y«  Graj^  110. 

29.  Sale — Contract  —  Quality  of  goods.  Blair  T.  Ford  Chiua 
Co.,  374. 

30.  Slander — Privileged  communication — Burden  ofproqf.  Echard 
T.  Morton,  579. 

31.  Variance  between  statement  and  evidence — Practice,  C.  P, — Ap- 
pealr-AmendmenL  Elder  Twp.  School  Dist.  T.  Penna.  R.  R.  Co., 
112. 

32.  Witness — Credibility— Former  trial.  The  testimony  of  a  witness 
at  a  former  trial  of  the  same  case  is  competent  for  the  purpose  of  im- 
peaching his  testimony  at  the  second  trial.    Field  T.  Schaster,  82. 

EXECUTIONS. 

1.  Restitution — Act  of  January  12,  1705,  1  Sm.  L.  57.  Where  land 
is  sold  under  a  judgment  on  a  scire  facias  sur  mortgage  and  on  appeal 
without  supersedeas  the  judgment  is  reversed,  restitution  is  made 
**  only  of  the  money  or  price  for  which  the  lands  wera  sold.^'  In  such 
a  case  the  proceeds  of  the  sale,  after  deducting  the  costs  and  the  liens 
discharged  by  the  sale,  are  to  be  distributed  to  the  defendant.  Len- 
gert  T.  Chaninel,  626. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  DecedenVs  estates — Creditors — Real  estate.  Where  a  creditor  of 
a  decedent  goes  into  the  orphans^  court,  and  secures  an  adjudication 
of  his  claim  and  a  decree  against  the  executor  awarding  him  his  debt 
out  of  the  personal  estate,  he  cannot  thereafter  proceed  against  real 
estate  of  the  decedent  in  the  possession  of  a  devisee.  In  such  a  case 
it  is  immaterial  that  the  devisee  may  have  participated  in  the  distribu- 
tion of  the  personal  estate.  The  executor  is  alone  responsible,  and  the 
creditor  cannot  even  insist  on  restitution  by  tlie  devisee  to  the  executor. 
Beading  Tr.  Co.  t.  Penna.  Tr.  Co.,  599. 

2.  Loan  to  estate — Receipt  evidence — Question  for  jury.  An  execu- 
tor who  borrows  money  for  the  estate  of  the  decedent  may  bind  himself 
personally  for  the  repayment  of  the  money  if  it  is  not  used  as  agreed 
at  the  time  of  the  loan. 

Where  a  cbeck  is  indorsed  over  to  an  executor  as  such  and  four  days 
thereafter  the  executor  receipts  for  it  as  a  loan  to  the  estate  of  the  de- 
cedent, parol  evidence  may  be  admitted  to  show  that  the  money  was 
to  be  returned  if  it  was  not  used  for  a  particular  purpose,  and  if  the 
executor  denies  this,  and  alleges  another  purpose  than  that  stated  by 
the  lender,  the  case  is  for  the  jury.    Frick  T.  Shimer,  563. 

3.  Wills^Provision  for  widow.    Winter's  Est.,  643. 

FEES. 

1.  Counties — Sheriff— Criminal  law — Vagrancy.    A  county  is  liable 
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FEES— continued. 

for  the   costs  of  prosecution,  on  a   criminal   charge,  only  where  a 
statute  so  directs. 

A  county  is  not  liable  under  the  Act  of  May  8,  1876,  P.  L.  154,  for 
the  sheriff^s  fee  of  fifty  cents  on  a  commitment  for  vagrancy.  The 
act  contains  no  direction  for  payment  by  the  county,  and  the  Acts 
of  March  31,  1860,  P.  L.  427,  and  May  19,  1887,  P.  L.  138,  in  reUtion 
to  payment  of  costs  by  the  county,  do  not  embrace  the  proceedings 
under  the  act  of  1876. 

The  sheriff  is  not  entitled  under  the  act  of  1868  to  a  fee  of  fifty 
cents  for  the  discharge  of  prisoners,  other  than  vagrants,  from  his 
custody. 

Where  the  sheriff  has  procured  an  order  of  the  court  of  quarter  ses- 
sions fixing  the  wages  of  a  keeper  of  malefactors  with  a  stipulation 
that  **  this  compensation  covers  all  fees  to  the  sheriff  or  the  keeper 
on  the  commitment  of  vagrancy,^^  the  sheriff  cannot  thereafter  claim 
the  fee  allowed  by  the  fee  bill  of  1868,  *'  on  commitment  for  any  crim- 
hial  matter,"  even  if  the  Act  of  May  8,  1876,  P,  L.  154,  imposed  on 
the  county  the  liability  for  its  payment.  Dougherty  T.  Camberland 
Co.,  610. 

FENCES. 

1.  Railroads — Covenant  running  withland — Negligence — ContrUm- 
tory  negligence,    Scowden  v.  Erie  R.  R.  Co.,  16. 

FINDINGS  OF  FACTS. 

1.  By  court  below — Appeals — Revieto,    Hortz's  Est*,  489. 

2.  Equity  practice — Evidence  —  Review  —  Fraud — Remainderman — 
Sale  of  interest.    Obney  v.  Obney,  116. 

3.  Equity  practice— Rf view.    Obney  v.  Obney,  122. 

4.  Practice^  C,  P. — Trial  by  court — Warranty — ScUe,  Kraaskopf  Y. 
Pennypaek  Tarn  Finishing  Co.,  506. 

FOREIGN  ATTACHMENT. 

1.  Judgment — B^ect  of  judgment — Alias  writ — Appearance.  A  pend- 
ing foreign  attachment  in  which  no  appearance  has  been  entered  by 
the  defendant,  is  as  between  the  plaintiff  and  defendant  a  proceed- 
ing in  rem  ;  a  judgment  entered  in  such  a  case  binds  only  the  prop- 
erty attached,  or,  to  speak  more  accurately,  only  the  interest  of  the 
defendant  in  the  property  attached,  under  the  Act  of  June  13,  1846, 
P.  L.  568,  and  the  statute  provides  no  process  for  the  collection  of  the 
claim  out  of  property  of  the  defendant  not  bound  by  the  original 
attachment 

When  a  garnishee  named  in  the  original  writ  in  foreign  attachment 
has  not  been  served,  an  alias  writ  may  be  issued  for  the  purpose  of 
carrying  on  the  proceedings  against  the  property  which  has  already 
been  indicated  as  its  object ;  but  the  plaintiff  cannot  by  virtue  of  the 
alias  writ  take  any  property  of  the  defendant  which  was  not  bound  by 
the  original  writ. 

An  alias  writ  of  foreign  attachment  which  names  as  garnishees  per- 
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sons  other  than  those  mentioned  in  the  original  writ  will  be  quashed, 
where  it  appear  that  the  original  writ  had  been  served  upon  the  gar- 
nishees therein  named.  An  appearance  of  the  defendant  for  the  sole 
purpose  of  having  the  alias  writ  quashed  and  of  setting  aside  judg- 
ment thereon ,  will  not  have  the  effect  of  an  appearance  before  the 
judgment.    Olenny  t.  Boyd,  380. 

2.  Motion  to  quash — Facta  dehors  the  record.  While  the  court  has 
power  to  quash  a  writ  of  foreign  attachment,  upon  proof  outside  the 
record  that  the  defendant  is  a  resident  of  the  state,  or  that  the  prop- 
erty is  not  such  as  is  liable  to  attachment,  it  has  no  such  power  to 
quash  on  a  motion  based  on  the  garnishee's  affidavit  that  the  defend- 
ant does  not  owe  the  debt  demanded. 

'The  refusal  to  quash  a  writ  of  foreign  attachment  is  not  a  final 
judgment,  and  is,  therefore,  not  the  subject  of  an  appeal.  Dempsey 
T.  Petersburg  Saving  A  Ins.  Co.,  633. 

FRAUD. 

1.  Conveyance— Deed— Lien  creditor.    Barrell  v.  Adams,  635. 

2.  Deceit  —  Vendor  and  vendee  —  Misrepresentations  —  Evidence. 
Schmitz  T.  Roberts,  472. 

3.  Equity— Injunction — Partition — Decedents^  estates,  Monroe  !• 
Monroe,  51. 

4.  Equity — Misrepresentation — Assignment  of  interest  in  an  estate, 
Obney  t.  Obney,  122. 

5.  Equity  practice — Evidence — Findings  of  fact — Review — Remain' 
derman — Sale  of  interest — Laches — Assignment  of  interest  in  estate. 
Obney  v.  Obney,  116. 

GRAND  JURY. 

1.  Boroughs — Incorporation — Quarter  sessions — ActqfMay29fl8&9f 
P.  L.  S9S— Statutes— Bepeal,    La  Porte  Boro.,  333. 

GUARANTY. 

1.  Delay  in  completion  qf  work — Release,  Where  an  original  con- 
tract of  guaranty  for  the  price  of  goods  sold  and  delivered  remains 
unchanged  and  the  vendor  has  shown  complete  performance,  the 
guarantor  is  not  released  from  his  obligation  by  merely  showing 
that  there  had  been  some  delay.  American  Radiator  Co*  t*  Hoff- 
man, 1T7. 

2.  Notice — Estoppel,  A  guarantor  who  has  been  notified  that  his 
contract  of  guaranty  has  been  accepted  and  that  goods  are  being  de- 
livered upon  the  faith  of  it,  and  subsequently  by  positive  declarations 
encourages  the  party  acting  upon  the  faith  of  the  guaranty  to  con* 
tinue  the  delivery  of  the  goods,  cannot  afterward  be  beard  to  assert 
that  notice  of  the  acceptance  of  his  guaranty  was  not  given  in  time. 
American  Radiator  Co.  v.  Hoffman,  1T7. 

HABEAS  CORPUS. 

1.  Jurisdiction  qf  Superior  Court — Delay  of  trial.    The  legislature 
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in  conferring  power  and  authority  upon  the  Superior  Court  **  when 
and  as  often  as  there  may  be  occasion  to  issue  writs  of  habeas  corpus 
returnable  to  the  same  court/'  did  not  contemplate  the  exercise  of 
the  jurisdiction  in  such  manner  as  to  hinder  or  delay  the  trial  of  pend- 
ing indictments.    Com.  T.  Keeper  of  Connty  PrisoH)  191. 

2.  Witnesses  to  petition — Drfective  petition — Amendment — Act  of 
February  18,  1785,  2  8m.  L.  275.  A  defect  in  a  petition  for  habeas 
corpus  in  that  it  was  not  attested  and  subscribed  by  two  witnesses 
who  were  present  at  the  delivery  of  the  same,  as  provided  by  sec- 
tion 1  of  the  Act  of  February  18,  1785,  2  Sm.  L.  275,  may  be  cured  by 
amendment.    Com.  T.  Keeper  of  Coanty  Prison,  191. 

HAWKERS  AND  PEDDLERS,  see  Peddlers. 

HIGHWAYS. 

1.  D^ect  in  sidewalk— Negligence — Contributory  negligence — MuniC' 
ipalities,    Easton  t.  PhilaM  517. 

2.  Eminent  domain — Corporations — State  normal  school — School 
law.    Southwestern  State  Normal  Sehool,  99. 

3.  Negligence  —  Sidewalk  —  Contributory  negligence — Question  far 
Jury.    Farrell  t.  Plymouth  Boro.,  183. 

4.  Road  law — Dedication — Recording  of  deeds — Notice.  Tabor 
Street,  167. 

5.  Road  law— Dedication— Release  of  damages — Change  of  grade. 
Tabor  Street,  175. 

HUSBAND  AND  WIFE. 

1.  Desertion— AppeoXs— Certiorari— Act  of  A^IXZ^  1807,  P.  X.  78— 
Act  of  May  9,  1889,  P.  L,  158.  No  appeal  lies  from  the  final  order  of 
the  court  of  quarter  sessions  made  on  the  hearing  of  a  desertion 
case  under  the  Act  of  April  13, 1867,  P.  L.  78,  for  the  purpose  of  allow- 
ing the  appellate  court  to  review  the  exercise  of  the  discretion  of  the 
court  of  quarter  sessions.  An  appeal  from  such  an  order  under  the 
Act  of  May  9,  1889,  P.  L.  158,  is  still  only  a  common-law  certiorari, 
and  on  it  the  appellate  court  can  pass  upon  nothing  but  the  regu- 
larity of  the  proceedings  below.    Com*  T.  Mills,  549. 

2.  Desertion — Jurisdiction  —  Statutes  —  Repeal — Acts  of  April  13, 
1867,  P.  L.  78,  and  March  13, 1903,  P.  L.  26.  The  Act  of  March  13, 1903, 
P.  L.  26,  which  makes  it  a  misdemeanor  for  a  husband  or  father  to  de- 
sert or  neglect  to  support  his  wife  and  children,  and  imposes  a  penalty 
of  a  fine  or  imprisonment  or  both,  for  the  offense,  does  not  supersede 
the  proceeding  under  the  Act  of  April  13,  1867,  P.  L.  78,  to  compel 
a  delinquent  husband  or  father  to  contribute  to  the  support  of  his 
wife  and  children.    Com.  T.  Mills,  549. 

3.  Desertion  by  husband — Decedents'  estates — Widow^s  exemptions- 
Act  of  April  14,  1851,  P.  X.  612.    Balmforth's  Est.,  491. 

4.  Di-corce — Collateral  attack  on  decree — Costs.  Baker  T.  Baker, 
553. 

5.  Negligence^Settlement  of  claim.    Sarory  t.  North  East  Boro.,  1. 
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INDICTMENT. 

1.  Motion  to  quash — Criminal  law — Illegality  cf  arrest — Practice^ 
Q.  8. — Information— Larceny — Time — Quantity  of  property.  Com*  T. 
Din^maiiy  615. 

INFORMATION. 

1.  Criminal  law—Larceny— Indictment.    Com*  T«  Dingmaiiy  615. 

INJUNCTION. 

1.  Equity  —  Partition  —  Fraud  —  Decedents^  estates,  Monroe  T. 
MoBroe,  51. 

INSURANCE. 

1.  Fire  insurance  —  Mutual  companies  —  Assestments  —  Evidence. 
Where  a  person  takes  out  a  policy  of  insurance  in  a  mutual  fire  in- 
surance company,  pays  no  cash  at  the  time,  but  acknowledges  his 
**  liability  to  payment  of  premium  calls,'*  and  the  policy  contains  no 
limitation  as  to  the  amount  of  the  assessments,  and  the  insui*ed  there- 
after pays  one  assessment,  he  cannot  subsequently  deny  his  liability 
for  any  assessments,  or  escape  assessments  by  showing  that  he  had 
been  induced  to  accept  the  policy  and  enter  into  the  contract  by  mis- 
representations of  the  soliciting  agent  of  the  company. 

The  entries  upon  the  books  of  a  mutual  fire  insurance  company 
made  in  connection  with  a  particular  policy  constitutes  no  part  of 
the  contract  between  the  parties;  they  simply  give  the  basis  rate  and 
schedule  premium  of  the  risk,  and  form  a  basis  of  assessment.  Moore 
T.  Lichtenberger,  268. 

2.  Fire  insurance — Mutual  insurance — Limitation  qf  liability  of  in- 
mured,  A  mutual  insurance  company  may  in  a  proper  manner,  which 
involves  nothing  tending  to  deceive  present  or  future  policyholdei*s, 
enter  into  a  contract  of  insurance  which  involves  a  limitation  of  the 
liability  of  the  insured  to  assessment  beyond  an  amount  stated. 
Moore  t.  Lichtenberger,  268. 

8.  Fire  insurance — Policy — Written  and  printed — Parts,  A  special 
manuscript  addition  to  the  general  printed  form  of  a  policy  of  insur- 
ance will  be  presumed  to  have  been  separately  considered  by  the  par- 
ties, and  to  express  their  exact  agreement  upon  the  sul^ject  to  which 
it  relates,  and  must  govern  in  so  far  as  there  is  a  repugnancy  between 
it  and  the  general  covenants  of  the  printed  form.  Moore  T*  Lichten* 
berger,  268. 

4.  Life  insurance — Payment  of  premiums — Condition  of  health — 
Waiver.  The  acceptance  of  a  second  premium  on  a  policy  of  life  in- 
surance after  it  has  become  due,  and  when  the  insured  is  in  good 
health,  does  not  constitute  a  waiver  of  the  conditions  of  the  policy  as 
to  the  payment  of  future  premiums  regardless  of  the  health  of  the 

•     assured  at  the  time  such  future  premiums  are  permitted  to  become  in 
default.    Sydnor  t.  Metropolitan  Life  Ins.  Co.,  521. 

5.  Life  insurance — Premiums — Payment  qf  premiums.  Where  a  pol- 
icy of  life  insurance  provides  that  there  shall  be  no  obligation  upon 
the  company  until  the  first  premium  has  been  paid,  and  also  pro- 
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INSURANCE—coniinued. 

vides  for  four  payments  in  each  year  on  or  before  the  thirty-first  days 
of  March,  June,  September  and  December,  and  it  appears  that  the 
first  premium  was  not  paid  until  April  20,  although  the  policy  was 
dated  March  31,  subsequent  premiums  must  be  paid  on  the  days 
designated  in  the  policy,  and  not  at  the  end  of  terms  of  three  months 
each,  beginning  with  April  26.  Sydnor  T.  Metropolitan  Life  Ins. 
Co.,  521. 

6.  lASe  insurance— Provision  as  to  other  insurance — Notice — Method 
of  business.  In  an  action  upon  a  policy  of  life  insurance  it  appeared 
that  the  policy  contained  this  provision:  **  This  policy  shall  be  yoid 
if  there  is  in  force  upon  the  life  of  the  insured  an  industrial  policy, 
previously  issued  by  this  company,  unless  the  policy  first  issued  con- 
tains an  indorsement  signed  by  the  president  or  secretary  authorizing 
this  policy  to  be  in  force  at  the  same  time.'*  It  also  appeared  that 
the  company  kept  its  records  solely  by  the  number  of  the  policy,  and 
only  as  its  attention  was  directed  to  the  number  would  it  have  any 
notice  whatever  of  the  name,  or  any  other  means  of  identification  of 
the  applicant  for  additional  insuitince.  The  company  issued  30,000 
industrial  policies  in  the  course  of  each  week.  There  was  evidence 
that  prior  to  the  date  of  the  policy  in  suit  another  industrial  policy 
had  been  issued  upon  the  life  of  the  insured,  and  that  this  policy  had 
no  indorsement  upon  it  authorizing  the  later  policy.  It  appeared  that 
the  premiums  on  this  policy  were  paid  by  the  wife  of  the  insured,  and 
the  premiums  on  the  later  policy  by  the  insured  himself.  There  was 
no  evidence  of  actual  notice  or  knowledge  on  the  part  of  tlie  oflicers 
of  the  company  of  the  issuance  of  the  later  policy  without  the  author- 
izing indorsement  on  the  earlier  policy.  Held  (1),  that  the  provision 
in  the  later  policy  requiring  the  authorizing  indorsement  on  the  earlier 
policy  was  reasonable  in  view  of  the  circumstances  under  which  the 
company  conducted  its  business;  (2)  that  the  evidence  failed  to  show 
any  waiver  on  the  part  of  the  company  of  the  provision  requiring  the 
authorizing  indorsement;  (3)  that  no  recovery  could  be  had  on  the 
policy  in  suit.    Hood  t.  Pradential  Ins.  Co.,  527. 

7.  Life  insurance— Reinstatement  of  member — Health  certificate. 
The  rules  of  an  insurance  society  provided  that  no  delinquent  mem- 
ber should  be  reinstated  unless  a  certificate  be  given  by  the  member, 
known  as  a  health  certificate,  which  provided  that  if  the  delinquent 
member  died  as  the  result  of  any  sickness  arising  within  ten  days 
from  the  date  of  the  certificate  no  death  benefits  should  be  paid.  A 
member  who  had  in  a  number  of  previous  cases  been  reinstated  after 
having  become  delinquent,  on  giving  such  certificate,  gave  money  to 
her  son  to  have  herself  reinstated.  The  son  paid  the  money  and 
signed  the  health  certificate.  The  insured  died  within  ten  days 
thereafter.  Held  (1 ),  that  the  son  had  authority  to  sign  the  health 
certificate;  (2)  that  there  was  nothing  in  the  previous  dealings  to  in- 
dicate any  waiver  of  forfeitui*e;  (3)  that  the  society  was  not  liable 
for  death  benefits.    Anderson  t.  Alta  Friendly  Soc,  630. 

INTERSTATE  COMMERCE. 

1.  Hawkers  and  peddlei-s — License  ta^— Boroughs — Original  pack- 
age—Constitutional  law.    Com.  V.  Rearick,  384. 
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JUDGMENT  NOTES. 

1.  Decedents'  estates — Lien  on  real  estate — Continuance  of  lien — Act 
of  February  24,  1834,  P.  L.  70.    Sleeper  r,  Hickej,  59. 

2.  Merger— Assignment.    Work  r.  Prally  104. 

JUDGMENTS. 

1.  Arbitration— B^eree — Award.    Astwood  T*  Wanamaker,  501. 

2.  Confessed  judgment — Warrant  of  attorney — Variance  in  names. 
A  judgment  by  coofession  can  only  be  sustained  by  a  warittnt  author- 
izing it  at  the  time  and  in  the  manner  and  form  in  which  it  is  entered. 

A  warrant  of  attorney  to  confess  judgment  to  *'  The  R.  G.  Eddy 
Marble  and  Granite  Company  of  Meadville,"  will  not  sustain  a  judg- 
ment confessed  to  R.  G.  Eddy  individually.    Eddy  T.  Smiley^  318. 

3.  I^ect  of— Foreign  attachment — Alias  writ — Appearance.  Glenny 
T.  Boyd,  380. 

4.  Judgment  note — Merger — Assignment.  Where  a  judgment  has 
been  entered  upon  a  confession  in  a  judgment  note,  the  cause  of  action 
becomes  merged  in  the  judgment,  and  the  note  does  not  survive.  The 
judgment  does  not  possess  the  qualities  of  a  negotiable  instrument. 

The  assignee  of  a  judgment  takes  the  same  subject  to  existing 
equities  between  the  parties  thereto,  and  has  no  better  position  than 
would  the  judgment  creditor  have  occupied  if  he  had  not  executed  an 
assignment.  It  is  the  duty  of  the  assignee  to  give  the  defendant  no- 
tice of  the  assignment,  and  if  he  fails  to  do  so,  and  the  defendant  pays 
the  amount  of  the  judgment  to  the  plaintiff,  the  assignee  cannot  com- 
pel the  defendant  to  make  a  second  payment  to  himself.  The  enti*y 
of  the  assignment  on  the  records  in  the  court  of  common  pleas  is  not 
notice  to  the  defendant    Work  T.  Prall,  104. 

5.  Opening  Judgment— Default — Laches.  Where  a  defendant  has 
entered  an  appearance  and  permitted  a  judgment  to  be  entered  against 
him  for  want  of  an  affidavit  of  defense,  he  cannot,  after  a  delay  of  five 
years,  have  the  judgment  opened  on  the  mere  statement  by  himself 
that  **  for  some  unaccountable  oversight  no  affidavit  of  defense  was 
filed.''    Burrowes  Co.  v.  Cambridge  Springs  Co.,  315. 

6.  Practice^  C.  P.  —Argument  lists,  McFetridge  T.  Megargee, 
501. 

7.  Revival — Lien — Notice  to  terre-tenants.  Where  land  subject  to 
a  judgment  has  been  conveyed,  and  thereafter  the  judgment  is  revived 
against  the  defendant  alone  without  naming  the  terre-tenant  in  the 
scire  facias,  the  lien  of  the  judgment  on  the  land  is  lost.  Barrell  T« 
Adams,  635. 

JURISDICTION,  C.  P. 

1.  Husband  and  wife  —  Desertion  —  Statutes  —  Repeal  —  Acts  qf 
ApHl  13,  1867,  P.  L.  78,  and  March,  13,  1903,  P.  L.  26.  Com.  r. 
MiUs,  549. 

JURISDICTION,  EQUITY. 

1.  Enjoining  use  of  execution  process — Judgment.  Barrell  T. 
Adams,  635. 
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JURISDICTION,  Q.  S. 

1.  Road  law — Misconduct  qf  vieioerH — Review  —  Appeals.  Com* 
planter  Twp.  Road,  20. 

JURISDICTION,  SUPERIOR  COURT. 

1.  Appeals^Mandamua.    Nenbert  t.  Armstrong  Water  Co.,  608. 

2.  Habeas  corpus — Delay  of  trial.  Com*  T«  Keeper  of  Conntj 
Prison,  191. 

JUSTICE  OF  THE  PEACE. 

1.  Appeal  fromr—Practicey  C.  P,— Pleadings — Statement.  Siegel  k 
Hirsch,  398. 

2.  Appeal  from — Practice,  C.  P. — Statement — Amendment.  Brown 
T.  Kirk,  157. 

LACHES. 

1.  Fraud — Equity— Assignment  of  interest  in  estate.  A  remaindei^ 
man  who  has  been  induced  to  assign  his  interest  in  an  estate  to  an- 
other remainderman  at  an  inadequate  price  by  representations  of  the 
latter  as  to  the  good  health  of  the  tenant  for  life,  sufficiently  explains 
his  delay  in  instituting  proceedings  by  showing  that  he  was  old  and 
weak  in  health,  that  he  lived  a  long  distance  from  the  residence  of 
the  defendant,  and  that  he  did  not  learn  of  the  physical  condition  of 
the  life  tenant  until  after  her  death.     Obney  T.  Obney,  116. 

2.  Judgment — Opening  Judgment — DrfauU.  Bnrrowos  €o«  T«  Cam* 
bridge  Springs  Co.,  315. 

LANDLORD  AND  TENANT. 

1.  Mines  and  mining — Coal  lease — 8<Ue  qf  coal — Evidence.  Dorr  T« 
Reynolds,  139. 

2.  Possession  by  tenant.  As  possession  by  a  tenant  is  in  law  posses- 
sion by  the  landlord,  it  is  always  competent  to  show  such  possession 
when  the  question  of  possession  by  the  landlord  is  involved.  Tander- 
slice  T.  Donner,  319. 

3.  Termination  of  lease— Inquisition  under  act  of  1772,  1  8m.  L.  370. 
Where  the  inquisition  in  a  landlord  and  tenant  proceeiding  under  the 
act  of  1772  leaves  it  doubtful  whether  or  not  the  defendant's  term  had 
fully  expired  when  the  proceedings  were  instituted,  the  proceedings 
must  be  set  aside.    Seidel  T.  Sperry,  649. 

4.  Wrongful  distress — Uotel — Boarder — Trespass.  Where  a  consta- 
ble at  the  instance  of  the  lessor  of  a  hotel  breaks  into  the  room  of  a 
boarder,  and  seizes  and  sells  for  rent  a  piano  belonging  to  the  boarder, 
he  will  be  liable  in  damages  to  the  boarder  in  an  action  of  trespass. 
Oliver  Y,  Wheeler,  5. 

LARCENY,  see  Criminal  Law. 

LIENS. 

1.  Bailment — Definition — Classification  —  Carriers — Warehouseman. 
Hicolette  Lumber  Co.  v.  People's  Coal  Co.,  575. 
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LIENS— continued. 

2.  JESectment—Deed.    Adams  T«  Barrell,  641. 

8.  Judgment — Reviwil — Notice  to  terre-tenants — Deed — Fraudulent 
conveyance — Lien  creditor.    Barrell  r.  Adams,  635. 

4.  On  real  estate — Decedent's  estate — Continuance  of  lien — Judgment 
note— Act  qf  February  24,  1834,  P.  L,  70.    Sleeper  t.  Hickej,  59. 

LIQUOR  LAWS. 

1.  Adulterati<m—8ale  qf  liquor— Act  of  March  29,  1860,  P.  L.  346— 
Affidavit  of  defense.  In  an  action  to  recover  the  price  of  liquor  sold 
and  deliyered  an  affidavit  of  defense  is  sufficient  which  avers  that  the 
liquors  were  impure,  vitiated  and  adulterated,  that  the  defendant  was 
a  licensed  wholesale  dealer,  that  he  distributed  the  liquors  to  his  cus- 
tomers, when  it  was  discovered  that  the  liquors  were  impure,  vitiated 
and  adulterated,  and  in  consequence  the  defendant  lost  customers  and 
suffered  damages.    Bheinstrom  T«  Wolf,  559. 

2.  Principal  and  agent — Secret  agreement — Notice,  Baane  Y.  Mar* 
raj,  187. 

3.  Publication  of  notice  —  Lycoming  county — Statutes  —  Acts  of 
ApHl  10,  1873,  P.  L.  600,  and  July  30,  1897,  P.  L.  464.  The  publica- 
tion of  the  list  of  applicants  for  license  to  sell  liquors  in  Lycoming 
county  is  governed  by  the  genei-al  Act  of  July  30,  1897,  P.  L.  464,  en- 
titled **  An  act  to  provide  revenue  and  regulate  the  sale  of  malt, 
brewed,  vinous  and  spirituous  liquors,^*  etc.,  and  not  by  the  local  act 
of  April  10,  1873f  entitled  ^*  An  act  in  relation  to  legal  advertisements 
in  the  county  of  Lycoming." 

The  act  of  April  10,  1873,  does  not  in  itself  authorize  the  publica- 
tion of  notice  in  any  case;  it  was  only  inteuded  to  become  operative 
when  some  other  law  or  decree  required  a  publication  in  more  than 
one  newspaper.  The  repugnance  between  the  acts  of  April  10,  1873, 
and  July  30,  1897,  is  irreconcilable.  San  A  Banner  Publishing  Co. 
T.  Bennett,  243. 

4.  Refusal  cf  license — Regularity  qf  proceedings — Duplication  of 
nwnes  qf  remonstrants.  Where  the  record  of  an  application  for  a 
liquor  license  shows  that  the  license  was  refused  after  hearing,  and 
the  record  is  regular  in  every  particular,  the  Appellate  court  will  not 
reverse  the  order  because  names  of  remonstrants  were  duplicated. 

Upon  appeal  the  presumption  arising  from  a  regular  record  is  that 
the  court  below  had  due  regard  to  the  number  and  character  of  the 
petitioners  for  the  license,  and  that  the  license  was  refused  for  a 
legal  reason  and  not  arbitrarily.    Shearer's  License,  34. 

LIVE  STOCK. 

1.  Railroads — Common  carriers — Negligence — Degree  of  care — Pre- 
sumption,   Trace  t.  Penna.  B.  B.,  466. 

LYCOMING  COUNTY. 

1.  Road  law— Local  act — Vacation  of  road — Widening  qfroad — As- 
sessment qf  damages— Acts  of  February  24,  1845,  P.  L,  52;  May  8, 
1850,  P.  L.  713;  March  24,  1868,  P.  L*  464,  and  Apnl  3,  1903,  P.  L. 
137.    Loyalsock  Twp.  Boad»  219. 
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MALIOK 

1.  Slander — Privileged  communication — Burden  qf  proof.  Echanl 
T.  Morton,  679. 

MANDAMUS. 

1.  Appeals — Superior  Court — Jurisdiction — Mandamus,  Nenbert  ?• 
Armstrong  Water  Co.,  608. 

MARRIED  WOMEN. 

1.  Criminal  law — Larceny— Stealing  oil  from  pipe  line.  Com.  ?• 
Dingman,  615. 

2.  Debts — Evidence — Burden  of  proof —Necessaries.  In  an  action 
upon  the  promissory  note  of  a  married  woman  dated  June  1,  1893,  it 
is  not  incumbent  upon  the  plaintiff  to  show  that  the  money  was  de- 
voted to  a  purpose  for  which  a  married  woman  could  contract  under 
the  act  of  1887,  even  as  that  act  was  construed  in  Real  Estate  Invest- 
ment Go.  Y.  Roop,  132  Pa.  496.  On  the  contrary,  the  burden  is  on  the 
defendant  to  prove  that  the  contract  was  one  of  the  kinds  prohibited 
by  the  act  of  1887.  Proof  that  the  proceeds  of  the  note  were  used 
for  the  purpose  of  sending  a  sick  son  to  a  warmer  climate  does  not 
rebut  the  presumption  in  favor  of  the  validity  of  the  note.  Such  an 
application  might  be  considered,  under  some  circumstances,  as  neces- 
sary.   Children's  Aid  Society  t.  Benford,  556. 

MASTER  AND  SERVANT. 

1.  Employment — ExAdence — Charge.  In  an  action  to  recover  com- 
missions for  procuring  a  contract  under  plaintiff^s  employment  as  a 
solicitor  of  contracts  on  a  commission  basis,  where  the  evidence  is 
conflicting  as  to  the  date  when  the  plaintiff  left  the  employment  of 
a  competitor  of  defendant  and  entered  the  employment  of  defendant, 
it  is  error  for  the  court  to  use  language  which  will  tend  to  minimize 
the  importance  of  the  date  of  the  execution  of  the  contract,  for  if 
the  contract  was  executed  at  the  time  alleged  by  defendant,  plaintiff 
was  at  that  time  working  for  defendant's  competitor,  and  could  not 
have  procured  the  contract  for  defendant.    Placker  T»  Miller,  495. 

2.  Negligence— Presumption— Evidence,    Kelton  t.  Fifer,  608. 

MASTERS. 

1.  Partition — Prosecution  cf  siuit — Equity — Owelty — Notice  to  cred- 
itors.   Monroe  t.  Monroe,  47. 

MECHANICS'  LIENS. 

1.  Building  contract— Stipulation  against  lien— Filing  contract  in 
prothonotary'* s  office — Wrong  date — Evidence — Parol  evidence — Notice 
— Act  of  June  26,  1895,  P.  L.  369.  Where  a  building  contract  contain- 
ing a  stipulation  against  liens  bears  the  date  of  October  3,  and  is  filed 
on  October  19,  parol  evidence  is  admissible  to  show  that  in  truth  and  in 
fact  the  contract  was  not  executed  until  October  18.  The  fact  that 
the  contract  bore  a  date  more  than  ten  days  before  the  filing  in  the 
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MECHANICS'  LIENS— conttnued. 

prothonotary's  office,  is  sufficient  to  put  all  persons  on  inquiry  as  to 
the  true  date  of  execution.    Cntter  T«  Pierson^  10. 

2.  Building  contract — Stipulation  against  liens—Subcontractor^ No- 
tice.  After  a  building  has  been  commenced  under  a  contract  between 
the  owners  and  the  contractor,  containing  no  stipulation  against  liens, 
a  material  man  from  whom  no  material  had  been  ordered,  and  who  had 
furnished  none  prior  to  the  cancellation  of  the  contract  by  the  parties 
thereto,  is  bound  by  the  provisions  of  a  second  contract  relating  to 
the  same  building,  containing  a  stipulation  against  liens  of  which  he 
has  actual  notice,  and  which  was  filed  in  the  prathonotary's  office  in 
accordance  with  the  terms  of  the  Act  of  June  26,  1895,  P.  L.  369,  be- 
fore any  materials  were  ordered  from  or  furnished  by  him.  Lee  T« 
WmUms,  405. 

8.  Contract — Covenant  against  liens —  Waiver  of  covenant,  A  build- 
ing contract  containing  a  covenant  against  liens  was  filed  in  the  office 
of  the  prothonotary.  After  this  was  done  the  contractors  ordered  of 
the  plaintifif  certain  building  material,  and  one  load  was  delivered, 
when  the  plaintiff  discovered  that  the  contract  containing  the  cove- 
nant against  liens  had  been  filed,  and  thei-eupon  refused  to  furnish 
further  mateiial.  The  plaintiff  also  notified  the  owner  that  the  msv- 
terial  would  not  be  furnished  to  the  contractors.  Plaintiff  offered 
testimony  which  tended  to  show  that  the  defendant  entered  into  an 
agraement  with  the  plaintiff  that  the  latter  should  furnish  the  mate- 
rial as  ordei*ed  by  the  contractors,  and  charge  it  to  the  defendant  **  on 
the  credit  of  the  building.^'  .The  plaintiff  furnished  the  material, 
which  was  used  in  the  building.  It  was  charged  to  the  defendant,  and 
a  lien  was  filed  for  the  balance  unpaid.  Held,  that  the  testimony  of- 
fered by  plaintiff,  if  true,  established  a  new  independent  oonti-act  in 
the  nature  of  an  original  undertaking,  and  that  it  was  for  the  jury  to 
determine  upon  the  conflicting  evidence  whether  such  a  new  con- 
tract had  been  made. 

The  power  of  an  owner  to  make  conti'acts  is  not  exhausted  when  he 
has  with  one  party  entered  into  an  agreement  which  contains  a  cove- 
nant against  liens;  he  may  make  new  contracts  with  other  parties, 
and  if  he  does  so,  he  may  be  called  upon  to  perform.  Spring  Brook 
Lumber  Co.  t.  Watkins,  199. 

MINES  AND  MINING. 

1.  Coal  lease — Sale  qf  coal — EMdence,  An  instrument  which  is  in 
its  terms  a  demise  of  all  coal  in,  under  and  upon  a  tract  of  land  with 
the  unqualified  right  to  mine  and  remove  the  same,  is  a  sale  of  the 
coal  in  place;  and  this,  too,  whether  the  purchase  price  is  a  lump 
sum,  or  is  a  certain  rent  or  royalty,  and  notwithstanding  a  terra  is 
specified  iti  which  the  coal  is  to  be  taken  out  The  fact  that  the  in- 
strument is  called  a  lease,  and  the  parties  describe  themselves  as  les- 
sor and  lessee,  and  the  payment  for  the  coal  is  called  rent,  does  not 
change  the  legal  effect  of  the  deed;  and  it  is  immaterial  that  there  is 
in  the  deed  a  provision  for  the  right  of  surrender  by  the  grantee  in 
the  event  that  coal  could  not  be  mined  at  an  average  cost  not  ex- 
ceeding the  average  cost  of  mining  in  the  mines  of  any  one  of  the 
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companies  named  in  the  contract,  or  the  liberty  of  forfeiture  for  non- 
performance of  tlie  terms  of  the  contract,  and  it  is  also  immaterial 
that  the  deed  contained  a  covenant  for  the  support  of  the  roof. 

The  effect  of  such  a  contract  is  to  work  a  severance  of  the  estate  as 
a  result  of  which  the  purchase  money  payable  under  the  terms  of  the 
contract  becomes  personal  property,  and,  as  such,  subject  to  the  oper- 
ation of  the  intestate  laws  and  the  will  of  the  owner. 

Bvidence  of  witnesses  as  to  the  construction  of  such  an  instrument 
is  inadmissible.    Dorr  T*  Reynolds,  139. 

2.  Constitutional  law— Title  of  statutes— Act  qf  May  13,  1908,  see.  2, 
P.  X.  369.    Com.  T.  Sehalte,  95. 

3.  Trespass— Unlawful  mining  of  coal — Statement  qf  claim.  Where 
in  an  action  to  recover  treble  damages  for  the  unlawful  mining  of  coal 
on  another* s  land  the  statement  relates  exclusively  to  the  mining  of 
coal  on  plaintifTs  land  and  the  injury  to  plaintiff's  mine,  no  evidence 
is  admissible  to  show  that  the  defendants  violated  the  thiixi  article  of 
the  Act  of  June  2,  1891,  P.  L.  170,  relative  to  barrier  pillars  between 
adjoining  coal  companies,  in  mining  the  coal  upon  their  own  land. 
Jackson  t.  Ganton,  203. 

MISTAKE. 

1.  Correction  of  —  Boroughs  —  Incorporation  —  Filing  petition. 
La  Porte  Boro.,  333. 

MUNICIPAL  LAW. 

1.  Boroughs — Ratification  of  unauthorized  act,  A  municipal  corpo- 
ration may  ratify  the  unauthorized  acts  and  contracts  of  its  agents  or 
officers  which  are  within  the  corporate  powers,  and  such  ratification 
need  not  necessarily  be  by  resolution  or  ordinance,  but  may  be  im- 
plied from  the  acceptance  of  the  work  and  formal  assertion  in  judi- 
cial proceedings  of  claims  founded  upon  it. 

Borough  officera  let  a  contract  for  paving  under  an  ordinance  which 
provided  that  the  contract  should  be  let  to  the  lowest  responsible  bid- 
der. Subsequently  the  officers,  without  attempting  to  get  bids,  en- 
tered into  a  new  contract  with  the  same  contractor,  the  only  difference 
between  the  two  contracts  being  as  to  the  price  of  materials.  The 
work  was  completed  under  the  second  contract,  and  liens  were  filed 
by  the  borough.  Held^  that  property  owners  could  not  allege  as  a  de- 
fense against  the  liens  that  the  second  contract  was  invalid  because 
it  had  been  let  without  an  attempt  to  get  bids,  and  without  any  reso- 
lution or  ordinance  specially  authorizing  it. 

An  affidavit  of  defense  to  a  scire  facias  sur  municipal  lien  for  pav- 
ing is  insufficient  which  merely  alleges  that  a  second-  contract  had 
been  let  by  the  borough  to  the  same  contractor  at  a  higher  price  with- 
out showing  what  was  the  difference  between  the  two  contracts. 
Tarentnm  Boro.  r.  Moorhead,  273. 

2.  Classification- Health  regulation — Act  qf  June  7,  1901,  P.  i.  493. 
Legislation  designed  to  guard  against  disease  by  establishing  or 
promoting  the  sanitary  conditions  most  favorable  to  health,  must  be 
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deemed  within  the  purposes  for  which  the  classification  of  cities  is 
permitted. 

The  Act  of  June  7,  1901,  P.  L.  493,  entitled,  "  An  act  providing  for 
the  examination,  licensure  and  registration  of  persons,  firms  or  cor- 
porations engaged  or  engaging  in  the  husincss  or  work  of  pftamhing 
or  house  drainage,  and  prescribing  certain  rules,  regulations  and  re- 
quirements for  the  construction  of  plumbing,  house  drainage  and 
cesspools  in  cities  of  the  second  class,  and  imposing  fines,  penalties 
and  forfeitures  for  violation  thereof,^'  is  constitutional.  Beltz  T« 
Pittsborg,  66. 

3.  Classiflcation— Population,  Classification  of  municipalities  in 
Pennsylvania  rests  on  the  single  element  of  population,  and  the  leg- 
islation based  on  such  classification  is  limited  to  the  organization 
and  administration  of  the  city  government,  to  the  regulation  of  mu- 
nicipal affairs,  and  of  matters  under  municipal  control,  to  the  number, 
character,  powers  and  duties  of  the  officers  employed  in  such  affaii-s, 
and  to  the  exercise  generally,  of  the  corporate  powers  vested  in  the 
municipality.    Belts  T.  Pittsburg,  66. 

4.  Negligence  —  D^ect  in  sidewalk  —  Contributory  negligence. 
Easton  r.  Phila.,  617. 

5.  Taxation  —  Gas  companies  —  License  tax  —  Boroughs  —  Police 
power.  Kittanning  Boro.  t.  Kittanning  Consolidated  Nat.  Gas 
Co.,  355. 

MUNICIPAL  LIENS. 

1.  Assessments  for  ben^ts— Locality  index — Sewers— Act  of  MayJ^Q^ 
1901,  P.  L.  224,  sees.  26  and  27.  The  neglect  of  the  prothonotary  to  en- 
ter a  municipal  lieu  for  assessments  in  the  mechanic's  lien  docket,  and 
to  keep  a  locality  index,  as  required  by  sections  26  and  27  of  the  Act 
of  May  10,  1901,  P.  L.  224,  does  not  invalidate  a  municipal  lien  for  as- 
sessments for  benefits  to  property  as  between  the  parties,  nor  abso- 
lutely bar  recoveiy  upon  the  scire  facias  issued  upon  the  lien.  Erie 
City  T.  Willis,  459. 

2.  Assessments  for  bene^flts — Notice — Sewers — Act  qf  May  16,  1901, 
P.  L.  224,  sec.  35.  The  provision  of  section  35  of  the  Act  of  May  16, 
1901,  P.  L.  224,  that  whenever  the  cost  of  local  improvements  of  any 
kind  in  cities  of  the  third  class  is  to  be  assessed  upon  the  abutting 
properties,  at  least  five  days^  notice  shall  be  given  of  the  time  and 
place  of  making  the  assessment,  is  directory  and  not  mandatory,  and 
if  the  notice  is  not  given  for  the  statutory  time  the  assessment  is  not 
wholly  invalid,  but  is  merely  not  conclusive.  The  landowner  may 
show  errors  and  mistakes,  and  have  them  coiTccted  on  the  trial  of  a 
scire  facias  upon  the  claim.    Erie  City  T«  Willis,  459. 

3.  Paving^  When  claim  must  be  filed— Acts  of  April  23,  1889,  sec.  3, 
P.  L.  44,  and  June  4, 1901,  P.  L.  364.  Under  section  3  of  the  Act  of 
April  23,  1889,  P.  L.  44,  providing  that  no  assessment  for  paving,  etc., 
shall  be  a  lien  on  real  estate  for  more  than  six  months  from  the  time 
of  the  **  completion  of  such  work,''  unless  a  claim  for  the  same  shall 
be  filed  in  the  office  of  the  prothouotai-y  within  that  time,  the  words 
**  completion  of  such  work,"  relate  to  the  completion  of  the  entire 
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improvement  authorized  by  the  ordinance,  and  not  merely  the  com- 
pletion of  the  work  in  front  of  a  property  subject  to  a  claim  filed. 
The  Act  of  June  4,  1901,  P.  L.  364,  has  no  application  to  a  case  where 
an  ordinance  was  adopted  and  most  of  the  work  done  prior  to  the 
pas«fige  of  the  act  of  1901,  but  not  entirely  completed  until  about  a 
month  thereafter. 

Where  an  ordinance  of  a  borough  was  passed  providing  for  the  pav- 
ing of  two  squares  of  a  street,  and  it  appears  that  after  one  square 
was  completed  there  was  an  interruption  in  the  work  for  two  years, 
but  it  did  not  appear  that  the  ordinance  was  repealed,  or  that  any 
corporate  action  was  taken  indefinitely  postponing  the  paving  of  the 
second  square,  or  otherwise  clearly  manifesting  an  intention  to 
abandon  that  part  of  the  improvement,  a  lien  filed  four  months  after 
the  completion  of  the  entire  improvement,  but  more  than  two  years 
after  the  completion  of  the  work  on  the  first  square  will  be  valid.  In 
'  such  a  case  neither  the  fact  that  there  was  an  interruption  in  the 
work,  nor  the  fact  that  it  was  done  under  two  contracts  nor  both  to- 
gether will  be  sufficient  without  more,  to  make  the  paving  of  each 
square  a  distinct  and  separate  improvement  within  the  meaning  of 
the  Act  of  April  23,  1889,  P.  L.  44.  Tarentam  Boro«  t«  Moorhead, 
273. 

4.  Setoera— House  connectioTis — Notice — Act  of  May  16,  1901,  P  L, 
224,  sec,  29.  Under  the  Act  of  May  16,  1901,  P.  L.  224,  sec.  29,  a 
property  owner  cannot  be  charged  with  costs  of  house  connections 
with  a  sewer  in  the  absence  of  notice  to  the  owner,  and  default  in 

^compliance  with  the  notice.    Erie  City  r*  Willis^  459 . 

5.  Sewers — Sufficiency  qf  claim.  A  municipal  claim  for  a  sewer  is 
sufficient  which  sets  out  the  size  of  the  sewer,  its  material,  its  length 
in  front  of  defendant's  property,  the  price  per  foot,  the  length  and 
price  per  foot  of  the  house  connections  together  with  the  title  and 
date  of  approval  of  the  ordinance  under  which  the  work  was  done. 
Erie  City  v.  Willis,  459. 

MURDER,  see  Criminal  Law. 

NAMES. 

1.  Variance  in — Judgment — Confessed  judgment — Warrant  qf  at- 
torney,   Eddy  T.  Smiley,  318. 

NECESSARIES. 

1.  Married  women — Debts — Evidence — Burden  qfproqf.  Children's 
Aid  Soc  ?•  Benford,  555. 

NEGLIGENCE. 

1.  Bicycles — Street  railway.  In  an  action  by  a  bicyclist  against  a 
street  railway  company  to  recover  damages  for  personal  injuries,  it 
appeared  that  the  accident  occurred  at  an  unusually  narrow  point  be- 
tween the  curb  and  the  defendant's  track,  caused  by  a  telegraph  pole 
in  the  street    Plaintiff's  testimony,  which  was  contradicted,  was  in 
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effect  that  at  some  distance  from  the  point  of  the  accident,  he  passed 
a  car,  in  front  of  which  was  a  heer  wagon.  The  car  was  slowing  up 
and  ringing  for  the  heer  wagon  to  leave  the'  track.  When  he  was  forty 
or  fifty  feet  ahead  of  the  beer  wagon  he  looked  back  and  saw  the 
wagon,  and  the  street  car  back  of  the  wagon,  a  distance  of  about  160 
feet  The  plaintiff  then  rode  ahead  without  again  looking  back,  and 
was  struck  at  the  narrow  point  near  the  telegraph  pole.  He  further 
testified  that  he  was  in  full  view  of  the  motorman,  and  that  the  latter 
instead  of  slackening  increased  his  speed.  Heldy  that  the  case  was 
for  the  jury  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Keid  T.  United  Trac*  Co.,  55. 

2.  Bridge — Hole  in  bridge — Contributory  negligence — Province  of 
court  and  jury.  In  an  action  against  a  township  to  recover  damages 
for  personal  injuries,  it  appeared  that  while  plaintiff  was  driving  over 
a  bridge  belonging  to  the  township,  his  horse  stepped  through  a  hole 
about  five  inches  wide  and  between  fifteen  and  twenty  inches  long, 
and  plaintiff  was  thrown  from  his  wagon  and  injured.  The  hole  had 
been  in  the  bridge  for  about  three  weeks  before  the  accident,  and  plain- 
tiff had  observed  it  as  he  went  to  and  fro  daily,  but  on  the  day  pre- 
ceding a  person,  without  the  direction  or  knowledge  of  the  supervi- 
sors, had  nailed  a  board  over  the  hole,  a  repair  of  which  the  plaintiff 
had  notice  when  first  crossing  the  bridge  on  the  morning  of  the  acci- 
dent. This  board  was  removed  and  the  hole  uncovered  before  his 
return,  which  was  an  hour  or  two  later.  A  number  of  milk  cans  in 
the  wagon  prevented  the  use  of  a  seat,  and  the  plaintiff  was  riding  on 
one  of  the  cans.  The  plaintiff  testified  that  he  was  looking  at  his 
'*  horse  and  the  road  and  straight  ahead, '^  but  did  not  notice  the 
hole,  but  in  another  portion  of  his  testimony  he  used  language  in  de- 
scribing the  accident  from  which  the  defendant  claimed  that  an  in- 
ference could  be  drawn,  that  he  must  have  seen  the  hole  if  he  had 
been  looking,  but  the  language  was  also  consistent  with  an  inference 
that  he  meant  no  more  than  that  he  could  have  seen  the  hole  if  he 
had  looked  for  it.    Held,  that  the  case  was  for  the  jury. 

While  it  is  the  duty  of  a  driver  as  it  is  of  a  pedestrian,  to  look 
where  he  is  going,  yet  it  cannot  be  laid  down  as  an  infiexible  and  un- 
varied rule  of  law  that  he  must  keep  his  eyes  constantly  fixed  on  the 
roadbed,  and  is  affected  with  notice  of  every  defect  therein  great  or 
small  which  can  be  detected  by  doing  so.  Smith  T.  Jackson  Twp.y 
234. 

8.  Cor^icting  statements  of  witness — Province  of  jury.  It  is  for  the 
jury  to  determine  what  a  witness  means  when  he  uses  language  war- 
ranting distinct  and  opposite  inferences.  They  must  determine  his 
meaning  not  only  from  his  words,  but  from  his  manner  and  all  the 
surrounding  circumstances,  and  find  whether  he  was  careful  or  care- 
less. 

Seeming  inconsistencies  in  a  party's  testimony  do  not  necessarily 
lead  to  the  conclusion  that  he  is  untruthful;  nor,  where  his  testimony 
relates  to  a  subject  as  to  which  the  burden  of  proof  is  on  the  oppo- 
site party,  will  they,  ordinarily,  warrant  the  court  in  instructing  the 
jury  to  reject  those  parts  of  it  which  make  in  his  favor,  and  to  base 
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their  verdict  on  tliose  parts  of  it  which  seem  to  make  against  him. 
Under  these  circumstances  the  case  must  go  to  the  jury,  whose  pr(»v- 
ince  it  is  to  reconcile  conflicting  statements,  whether  of  the  same  or 
different  witnesses,  or  to  draw  the  line  between  them  and  say  which 
shall  prevail.    Smith  t.  Jackson  Twp.y  234. 

4.  Contributory  negligence — Eailroads — Fencea — Covenant  running 
with  land.    Scowden  i.  Erie  B.  B.  Co.,  15. 

5.  County  bridge — Drfect  in  bridge — Fright  of  horse — Sudden  danger 
— Proximate  cause — Contributory  negligence.  Where  a  person  without 
fault  on  his  part  finds  himself  suddenly  in  a  position  of  danger,  he  is 
not  held  to  the  use  of  the  best  judgment,  but  only  to  good  faith  and 
reasonable  prudence. 

In  determining  what  is  proximate  cause  the  true  rule  is  that  the 
injury  must  be  the  natural  and  probable  consequences  of  the  negli- 
gence, such  a  consequence  as,  under  the  circumstances  of  the  case, 
might  or  ought  to  have  been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act. 

The  action  of  an  ordinarily  safe  and  tractable  horse  suddenly  be- 
coming frightened  at  the  very  place  where  a  highway  is  negligently 
left  in  a  dangerous  condition  and  backing  over  the  unguarded  preci- 
pice, is  not  always  to  be  regarded  as  one  of  those  extraordinary  oc- 
currences which  the  public  authorities  cannot  reasonably  be  expected 
to  foresee  and  provide  against. 

The  duty  of  a  municipality,  whether  township,  borough,  city  or 
county,  having  control  of  the  highways  is  to  keep  them  reasonably 
safe  for  ordinary  travel  by  the  ordinaiy  horse.  It  is  under  no  obli- 
gation to  provide  for  evei-ything  that  *' may  *' happen  upon  them, 
but  only  for  such  things  as  ordinarily  exist,  or  such  as  may  be  rea- 
sonably expected  to  occur. 

An  elderly  woman  driving  a  single  horse  and  buggy  ascended  the 
approach  of  a  county  bridge  on  the  left-hand  side  of  the  road,  that 
being  the  commonly  traveled  and  best  part  of  the  road.  When  she 
reached  a  point  part  way  up  the  approach,  and  where  there  was  no 
guard  wall  on  the  side,  she  stopped  the  horse  to  permit  a  team  which 
suddenly  came  into  view  to  pass.  As  the  team  came  opposite  them 
the  horse  became  frightened  and  backed  the  buggy  over  the  wing 
wall,  resulting  in  serious  injuries  to  its  occupants.  The  plaintiff 
testified  that  **  from  the  time  we  stopped  our  buggy  and  saw  the  wagon 
and  until  we  actually  fell  over  the  wall  we  had  no  time  to  do  anything; 
we  might  of  jumped  out  and  saved  ourselves  but  we  had  no  lime  to 
do  it,  it  happened  so  quick;  there  were  no  guard  rails  at  the  side  to 
keep  people  from  going  over  the  side.*^  Held,  that  the  case  was  for 
the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  against  the 
county  should  be  sustained. 

While  under  the  local  laws,  Westmoreland  county  may  not  be  liable 
for  an  accident  due  to  a  defect  in  a  bridf]:e  caused  by  lack  of  repairs, 
of  which  defect  it  had  no  notice,  it  is  liable  where  the  accident  is  due 
to  defects  in  the  original  structure.  Russell  T.  Westmorelaiid  Co., 
425. 

6.  Damages — Charge  of  court — Medical  services — Evidence.    While 
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in  a  oegligenoe  case  a  plaintiff  cannot  recoyer  for  medical  expense, 
wliere  lie  has  offered  no  evidence  that  such  expenses  have  been  in- 
curred, a  verdict  and  judgment  for  plaintiff  will  not  be  disturbed 
where  the  court  charges  that  the  jury  must  confine  themselves  to 
"  direct  expenses  incurred,**  and  there  is  nothing  to  indicate  from 
the  amount  of  the  verdict  or  other  circumstances  that  the  jury  in- 
cluded medical  expenses  as  to  which  no  testimony  had  been  offered. 
Smith  T.  Jaekson  Twp.,  234. 

7.  Explosion  of  naphtha — Railroads — Contributory  negligence.  In 
an  action  by  a  mother  and  son  to  recover  damages  for  personal  inju- 
ries resulting  from  the  explosion  of  a  railroad  car  containing  naphtha, 
the  evidence  for  the  defendant,  a  railroad  company,  was  in  effect  that 
the  plaintiffs  knew  for  some  time  that  cars  containing  naphtha  were 
burning,  and  that  they  went  into  a  field  out  of  mere  curiosity  to  see 
the  conflagration,  and  while  there  received  the  injuries  for  which  suit 
was  brought.  The  evidence  for  the  plaintiffs  tended  to  show  that  the 
boy  had  gone  out  to  look  after  a  cow  which  was  tethered  in  or  near 
the  field,  and  that  the  mother,  becoming  anxious  over  the  boy's  long 
absence,  had  gone  out  to  **  see  what  was  keeping  him."  Held,  that 
the  question  of  plaintiffs  contributory  negligence  was  for  the  jury, 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 
Morrison  t.  Pittsburg,  etc.  By.  Co.,  338. 

8.  Master  and  servant — Presumption — Evidence.  A  master  is  re- 
sponsible for  an  injury  resulting  from  the  negligence  of  his  servant 
while  diiving  the  master's  vehicle,  provided  the  servant  is  at  the  time 
engaged  in  his  master's  business.  If  the  master  is  being  driven  by 
the  servant,  it  may  be  inferred  without  other  proof  that  the  latter  is 
engaged  in  tlie  master's  business,  and  is  subject  to  his  control. 

A  bailee,  or  person  in  possession  or  control  of  a  conveyance,  by 
whatever  name  he  may  be  called,  is  as  responsible  for  the  negligence 
of  his  driver  as  if  he  were  the  owner,  and  proof  of  his  possession  and 
control  is  equally  effective  as  prima  facie  evidence  that  the  person 
driving  was  doing  so  for  him.    Kelton  T*  Fifer,  603. 

9.  Municipalities  —  Defect  in  sidewalk  —  Contributory  negligence. 
Where  a  woman  in  broad  daylight  undertakes  to  cross  a  street  diag- 
onally at  a  place  not  provided  as  a  crossing  for  pedestrians,  and  when 
near  the  edge  of  the  sidewalk  steps  into  a  hole  made  by  the  displace- 
ment of  two  and  one  half  bricks  by  the  roots  of  a  tree  standing  nine 
inches  away  on  the  extreme  edge  of  the  sidewalk,  and  it  appears  that 
she  must  have  seen  the  hole  if  she  had  looked,  she  is  guilty  of  con- 
tributory negligence  and  cannot  recover  from  the  city  for  the  injuries 
sustained.    Easton  r.  Phila.,  517. 

10.  OU  well — Torpedo  explosion — Damages — Evidence.  Where  a  tor- 
pedo company  undertakes  to  discharge  a  torpedo  in  oil  sand  some 
distance  below  the  bottom  of  an  oil  well  it  is  bound  to  bring  to  the 
performance  of  the  work  the  exercise  of  the  ordinary  skill  and  care 
of  the  business  and  avail  itself  of  the  usual  appliances  to  guard  against 
injury  to  the  property  with  which  it  deals.  If  the  agent  of  the  com- 
pany fails  to  use  the  proper  appliances  and  does  not  observe  ordinary 
skill,  and  the  torpedo  is  exploded  in  the  well  itself  far  above  the 
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point  where  the  explosion  was  intended  to  occur,  the  company  will 
be  liable  for  the  destruction  of  the  well. 

In  such  a  case  the  court  commits  no  error  in  charging  on  the  mea- 
sure of  damages  as  follows:  '*  If  the  damage  could  be  repaired,  then 
the  measure  of  damages  would  be  the  cost  of  that  repair.  But  if  the 
cost  of  the  repair  would  be  more  than  the  value  of  the  property,  or 
if  a  new  well  could  be  drilled  more  cheaply  than  this  one  could  be 
repaired  or  cleaned  out,  then  of  course  the  party  should  not  estimate 
his  damages  by  the  more  ezpensive  method;  he  should  take  that 
which  is  cheiu>est.  If  it  is  cheaper  to  drill  a  new  well  he  should  do 
that  If  it  is  cheaper  to  abandon  the  well  altogether  then  he  should 
abandon  it,  and  then  would  be  entitled  to  charge  the  party  only  with 
the  market  price,  what  it  was  worth  in  the  market.  If  it  was  utterly 
destroyed,  or  destroyed  so  that  a  repair  would  cost  more  than  the 
digging  of  a  new  well  and  the  digging  of  a  new  well  would  cost  more 
than  it  would  be  worth,  then  neither  of  these  things  should  be  done, 
and  it  would  come  back  to  the  question  of  the  value  of  the  well.'* 

In  such  a  case  the  jury  may  properly  take  into  consideration,  in 
estimating  the  damages,  that  the  well  in  question  was  run  as  one  of 
a  system  of  small  wells,  and  also  that  the  usual  and  ordinary  result 
of  shooting  wells  in  that  particular  field,  which  had  never  been  shot 
before,  was  to  increase  the  production,  and  that  this  quality  increased 
the  market  value  of  such  wells.  Donnan  v*  Pensa*  Torpedo  €0.9 
324. 

11.  Railroads — Common  carriers — Degree  qf  care—Prentmption — 
Live  stock,    Traoe  v.  Penna.  B«  B.,  466. 

12.  Railroads — Fire  from  sparks,  A  recovery  may  be  had  for  loss  by 
fire  ignited  in  combustible  rubbish  negligently  permitted  to  accumu- 
late on  the  right  of  way  of  a  railroad  company. 

In  an  action  by  a  school  district  against  a  railroad  company  to  re- 
cover damages  for  the  burning  of  a  schoolhouse,  the  evidence  tended 
to  show  that  the  schoolhouse  was  in  the  neighborhood  of  defendant's 
road  ;  that  five  minutes  after  a  train  of  cars  propelled  by  two  loco- 
motives had  passed,  fire  was  discovered  in  two  places  about  fifteen 
•  feet  from  the  track;  that  there  was  an  accumulation  of  dry  grass, 
leaves  and  treetops  within  the  right  of  way  along  where  the  fire 
started  ;  that  the  space  between  the  railroad  and  the  schoolhouse  was 
principally  woodland  on  which  there  were  ti*eetops  and  brush  left 
when  timber  was  cut ;  that  the  wind  was  blowing  hard  towards  the 
schoolhouse,  and  that  the  schoolhouse  was  burning  within  about  an 
hour  from  the  time  the  fire  started  along  the  track.  Beldy  that  the 
case  was  for  the  jury  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained.  Elder  Twp.  Sch.  Dist.  t.  Penna.  B,  B,  Co., 
112. 

13.  Railways — Track  on  sidewalk.  In  an  action  against  a  street 
railway  company  to  recover  damages  for  personal  injuries,  it  appeared 
that  at  the  p<»int  where  the  accident  occurred,  the  defendant  company 
maintained  a  curved  switch  from  the  main  track  over  the  sidewalk  of  a 
street  to  its  barn.  It  was  customary  to  run  cars  at  a  slow  and  care- 
ful speed  over  the  switch,  and  plaintiff  knew  of  this  custom.    On  the 
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eyening  of  the  accident  plaintiff  approached  the  switch  on  the  side- 
walk. She  stopped,  saw  a  oar  some  distance  off  and  judged  that  she 
was  in  perfect  safety  in  attempting  to  cros^.  The  car,  however,  was 
heing  moved  at  an  excessive  rate  of  speed  and  without  giving  any 
signal.  As  plaintiff  passed  the  last  I'ail,  the  fender  of  the  car  struck 
her.  Held,  that  the  question  of  defendant's  negligence  and  plaintiff's 
contributory  negligence  was  for  the  jury,  and  that  a  verdict  and  judg- 
ment for  plaintiff  should  be  sustained.  Fellers  Y.  Warren  St.  By* 
Co.,  31. 

14.  Settlement  of  claim — Husband  and  wife.  Where  a  wife  settles  a 
claim  for  damages  for  personal  injuries  against  a  borough,  receives  a 
certain  amount  in  cash,  a  pai*t  of  which  represented  the  wages  of  a 
nurse,  and  procured  the  payment  of  her  doctor's  bill  by  the  borough, 
and  the  husband  hears  of  the  settlement  the  following  day,  expi-esses 
his  satisfaction  at  it,  and  does  not  return  or  offer  to  retuiii  the  amount 
of  the  doctor's  bill  or  nurse's  wages,  he  cannot  thereafter  sue  the 
borough  for  the  loss  of  the  services  of  his  wife.  Savory  T«  North 
East  Boro.,  1. 

15.  Sidewalk — Contributory  negligence — Qiieation  for  Jury.  In  an 
action  against  a  borough  to  recover  damages  for  personal  injuries 
caused  by  a  fall  into  a  hole  in  a  sidewalk  upon  a  street  in  the  built-up 
part  of  the  borough,  it  appeared  that  the  sidewalk  had  originally  been 
paved  up  to  the  fence  line,  but  the  municipal  authorities  had  re- 
quired the  property  owners  to  move  the  fence  back  about  two  feet, 
which  left  within  the  lines  of  the  new  sidewalk  space  a  strip  about 
two  feet  wide  depressed  to  considerable  depth  below  the  general  level 
of  the  sidewalk.  This  space  had  partially  been  filled  in,  with  cindera 
and  other  mateiials,  but  at  the  point  whei'e  the  plaintiff  was  injured 
there  had  been  suffered  to  remain  for  over  a  year  a  depression  about 
eight  inches  deep  which  extended  into  the  sidewalk  a  distance  of  two 
feet.  The  plaintiff  was  walking  along  the  street  leading  her  child; 
snow  had  recently  fallen  to  a  considerable  depth  and  a  narrow  path 
had  been  beaten  down  through  the  snow  by  pedestrians.  The  plaintiff 
permitted  the  child  which  she  was  leading  by  the  hand  to  walk  in  the 
track  beaten  through  tlie  suow,  she  herself  walking  on  the  sidewalk 
by  the  side  of  the  path.  The  drifting  snow  had  filled  up  and  thus 
concealed  from  view  the  depression  in  the  sidewalk,  and  the  plaintiff 
stepped  into  it,  fell  and  was  injured.  Held,  that  the  case  was  for  the 
jury,  and  that  a  verdict  and  judgment  for  plaintiff  should  be  sus- 
tained.   Farrell  t.  Plymoath  Boro.,  183. 

16.  Street  railways— Alighting  from  car — Standing  in  dangerous  po- 
sition— Contributory  negligence.  In  an  action  by  a  woman  against  a 
street  railway  company  to  recover  damages  for  personal  injuries,  it 
appeared  that  immediately  prior  to  the  accident  plaintiff  was  seated 
in  about  the  center  of  an  open  summer  car  at  the  end  of  a  cross  seat 
next  the  running  board.  As  the  car  approached  the  street  where  she 
desired  to  alight  she  arose  and  beckoned  the  conductor  to  stop  the 

'  ear.  The  conductor,  however,  was  engaged  in  writing  in  a  book,  and 
either  did  not  observe  or  paid  no  attention  to  her  signal.  She  arose  a 
second  time,  after  the  car  had  crossed  the  straet,  and  signaled  and 
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hallooed  him  to  stop.  She  remained  standing  without  any  support^ 
the  conductor  rang  the  hell,  the  car,  which  had  gone  the  length  of 
five  or  six  houses  beyond  the  comer  **  running  very  swift, ^^  **  sud- 
denly stopped,'^  and  plaintiff  was  ^^thrawn  into  the  street/^  Held^ 
that  the  plaintiff  was  guilty  of  contributory  negligence  and  could 
not  recover.     Bendon  t*  Union  Trac  €0*9  539. 

17.  Street  railways — Collision  between  car  and  wagon.  In  an  action 
against  a  street  railway  company  to  i*ecoyer  damages  for  tlie  loss  of  a 
horse  and  wagon,  it  appeared  that  plaintiff^s  laundry  wagon  in  charge 
of  its  driver,  was  standing  on  a  street  with  one  wheel  close  to  the 
curb  and  the  other  a  foot  or  more  over  or  within  the  outside  rail  of 
defendant's  track.  The  driver  stopped  his  wagon  in  front  of  a  house, 
descended  from  it  and  inquired  at  an  open  door  for  **  laundry  '*  which 
he  was  expected  to  collect,  keeping  his  horse  in  sight  and  within 
sound  of  his  voice.  He  received  the  reply  that  there  was  none  and 
returned  to  his  wagon,  and  just  as  he  was  about  to  mount  it,  saw  a 
car  rapidly  approaching  and,  finding  that  he  would  not  have  time  to 
get  control  of  his  horse  and  get  out  of  the  way  of  the  car,  drew  back, 
when  the  wagon  was  immediately  demolished  and  the  horse  killed. 
The  car  was  on  a  descending  grade,  but  reached  the  bottom  of  the  de- 
scent almost  immediately  after  colliding  with  the  wagon  and  com- 
menced the  ascent  of  a  lising  grade,  the  car  not  being  stopped  until  it 
had  gone  204  feet  beyond  the  point  at  which  the  collision  occurred. 
It  was  about  six  o'clock  of  a  Januaiy  evening.  It  was  growing  dark, 
but  the  street  was  well  lighted  and  the  evening  was  clear.  Held^  that 
the  case  was  for  the  jury,  and  that  it  was  error  to  enter  a  compulsory 
nonsuit  Gilmore  v.  Federal  Street,  etc.,  Pass.  Ry.  Co.,  153  Pa.  31, 
distinguished.    Barnes  Bros,  y*  Pittsburg  Ry.  €0.9  36. 

18.  Street  railways^ColliHton  between  car  and  wagon — Crossing.  No 
question  arises  as  to  the  proper  place  to  look  in  crossing  electric  roads 
in  cities.  The  duty  is  to  look  just  before  crossing.  The  observation 
should  be  made  at  the  time  and  place  which  would  afford  information 

'   of  the  presence  of  an  approaching  car. 

Where  the  driver  of  a  wagon  leaves  his  wagon  in  a  ten  feet  wide 
alley  about  twenty-five  feet  from  the  comer  of  a  street  on  which  an 
electric  railway  is  operated,  walks  to  the  corner,  looks  in  both  direc- 
tions, and  seeing  no  car  returns  to  his  wagon,  and  drives  slowly  into 
the  sti'eet  and  on  to  the  track  without  again  looking,  and  a  car  strikes 
the  team  just  as  it  gets  on  the  track,  the  driver  is  guilty  of  contribu- 
tory negligence,  and  the  owner  of  the  team  cannot  recover  for  injuries 
sustained.    Gilmoro  T.  United  Trae«  €0*9  07. 

NEW  TRIALS. 

1.  Pleading^Etjidence^Practice,  C  P.^Appeals,  Wike  T.  Wool- 
verton,  561. 

NOTICE. 

1.  Guaranty— Estoppel,    American  Radiator  Co.  t.  Hoffmany  177. 

2.  Insurance  —  Life  insurance  —  l^rovisiini  an  to  other  insurance  — 
Method  of  business.    Hood  T.  Prudential  Ins.  C0.9  527. 
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3.  Mechanics^  liens — Building  contract — Stipulation  against  lien — Fil- 
ing contract  in  prothonotary'' s  office — Wrowj  date — Evidence — Parol 
evidence— Act  qfJune  26,  1895,  P.  L.  369.    Cutter  T.  PiersODy  10. 

4.  Mechanics^  liens— Building  contract — Stipulation  ayainut  lien — 
Subcontractor.    Lee  T.  WilliamSy  405.    . 

5.  Municipai  liens — Assessments  for  benefits— Sewers — Act  of  May  16, 
1901,  P.  L.  224— House  connections.    Erie  City  y.  lYilligy  459. 

6.  Principal  and  agent — Secret  agreement — Liquor  laxo.  Ruane  Y. 
Morray,  187. 

7.  Publication  of— Liquor  laws — Lycoming  county — Statutes — Acts 
of  April  10,  1873,  P.  L.  600,  and  July  30, 1897,  P.  L.  464.  Sun  A  Ban- 
ner Publishingr  Co.  t*  Bennett,  243. 

8.  Boad  law — Dedication— Becording  of  deeds.     Tabor  St.,  167. 

9.  To  borough  officials— Boad  law— Act  of  May  2,  1899,  P.  X.  176. 
Complanter  Twp.  Road,  29. 

10.  To  creditors — Partition — Master — Pros3Cution  of  suit — Equity — 
Owelty — Notice  to  creditors.    Monroe  T*  Monroe,  47. 

11.  To  indorser — Promissory  note — Mailing  notice — Address — Act  of 
May  16,  1901,  P.  L.  194,  sec.  105.    Slegel  T.  Hirsch,  398. 

12.  To  terre-tenants — Judgment — Bevival  —  Lien.  Barrell  T.  Ad- 
ams, 635. 

13.  To  township  commissioners — Boad  law — Act  qf  May  2,  1899, 
P.  L.  176.    Complanter  Twp.  Road,  20. 

OIL  AND  GAS  COMPANIES. 

1.  GoA  Companies  —  Taxation  —  License  tax  — Municipalities  — Bor- 
oughs—Police power.  Kittanningr  Boro.  v.  Kittanning  Consol- 
idated Nat.  Gas  Co.,  355. 

OIL  AND  GAS  LEASES. 

1.  Oil  well — Torpedo  explosion — Negligence — Damages — Evidence. 
Bonnan  t.  Penna.  Torpedo  Co.,  324. 

ORDINANCES. 

1.  Boad  law— Paving  and  grading — Contracts — Different  portions  of 
same  street.    lYabasli  Are.,  305. 

2.  Statutes— Bepeal—Be-enactment.  Kittanning  Boro.  Y.  Western 
Union  Teleg.  Co.,  346. 

PARTIES. 

1.  Actions — Joint  tort  feasors— Amendment.  OliYer  T.  Wheeler, 
5. 

2.  Corporations  —  Foreign  corporations  —  Begistration  —  Act  of 
April  22,  1874,  P.  L.  108.    Bond  v.  Stougliton,  483. 

PARTITION. 

1.  Equity  —  Injunction — .Fraud  —  Decedents^  estates.  Monroe  T. 
Monroe,  51. 

2.  Master — Prosecution  of  suit — Equity — Owelty — Notice  to  creditors. 
A  master  in  partition  is  not  obliged  to  stop  proceedings  merely  be- 
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cause  a  person  who  was  not  a  party  to  the  suit  files  a  bill  in  equity. 
against  the  plaintiff  to  stay  proceedings  and  notifies  the  master  of  the 
filing  of  the  bill. 

Where  a  master  in  partition  proceedings  accepts  the  bid  of  the 
plaintiff,  and  awards  ona  half  of  the  bid  to  the  defendant  charging  it 
on  the  land  until  it  is  paid,  the  land  is  sufficient  security  for  the  share 
of  the  defendant,  and  no  bond  need  be  required  of  the  plaintiff. 

In  partition  proceedings  where  it  appears  that  the  relations  of  plain- 
tiff and  defendant  are  not  harmonious,  that  defendant  is  in  possession 
of  a  pai*t  of  the  land,  and  that  plaintiff^s  bid  for  the  whole  land  is  ac- 
cepted, the  court  will  fix  a  time  within  which  the  defendants  share 
shall  be  paid  to  him  by  the  plaintiff,  leaving  the  plaintiff  to  his  legal 
remedy  to  secure  possession. 

A  decree  sustaining  a  master's  report  in  partition  will  not  be  re- 
versed because  the  master  failed  to  give  notice  to  creditors,  where 
there  is  no  evidence  that  there  were  creditors,  and  it  appeared  that 
the  master  made  proper  searches  for  liens  of  record,  and  found  none. 
Monroe  t.  MonroOf  47. 

PARTNERSHIP. 

1.  Affidavit  of  d^ense  —  Corporation  —  Money  loaned,  Creery  t. 
Thompson,  511. 

2.  Diaaolution — Action,  Where  two  i)artners  dissolve  partnership 
and  one  of  the  partners,  who  continues  the  business  purchases  the  in- 
terest of  the  other  and  agrees  to  pay  to  the  other  a  share  of  the  profits 
arising  from  the  sale  of  certain  goods  ali-eady  made,  when  the  pur- 
chase money  is  collected,  the  outgoing  partner  may  sue  the  other  In 
assumpsit  for  such  profits  after  the  moneys  are  collected.  Ftrrell  T« 
Toung,  135. 

PAVING. 

1.  Grading — Road  law — Ordinances-— Contracts — Different  portion» 
of  same  street.    Wabash  Are.,  305. 

2.  Municipal  lien —  When  claim  must  he  filed  —  Acts  of  April  23, 
1889,  P.  L.  44,  and  June  4,  1901,  P.  L.  3G4.  Tarentlim  Boro.  T. 
Moorheady  273. 

PAYMENTS. 

1.  Of  debt  of  another — Contract — Parol  evidence^Statute  of  frauds 
— Consideration  —  Documentary  evidence,  Bomgardner  T.  Swarti, 
263. 

PEDDLERS. 

1.  Hawkers  and  peddlers — License  tax — Boroughs — Interstate  com- 
merce —  Original  package  —  Constitutional  law.  The  authority  of  a 
borough  to  require  persons  canvassing  from  house  to  house  and  upon 
the  streets,  for  the  purpose  of  selling  goods  at  retail,  or  delivering 
goods  in  pursuance  of  orders  obtained  by  such  canvassing,  to  take  out 
a  license,  and  to  impose  a  penalty  for  the  violation  of  such  an  ordi- 
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nance  is  within  the  police  power  delegated  by  the  general  borough 
law  of  April  3,  1851,  P.  L.  820. 

An  impoi*ter,  whether  he  be  a  citizen  of  the  state  or  not,  may  sell 
the  imported  goods  in  the  original  packages,  free  from  state  regula- 
tion; but  when  the  importer  has  so  acted  upon  the  thing  imported 
that  it  has  lost  its  distinctive  character  as  an  import  and  he  under- 
takes to  distribute  the  contents  of  the  package  to  a  large  number  of 
distinct  purchasers,  or  the  performance  of  a  number  of  independent 
executory  contracts  of  sale,  made  prior  to  the  importation  with  differ- 
ent parties,  such  delivery  is  no  longer  interstate  but  has  become 
domestic  commerce,  and  is  subject  to  state  control,  so  long  as  that 
control  is  exercised  in  a  manner  which  does  uot  involve  discrimina- 
tion among  dealers  or  the  sources  from  which  the  goods  come. 

An  importation  of  goods  may  be  divided  into  any  number  of  orig- 
inal packages  and  still  be  subject  to  national  control;  it  is  only  when 
the  contents  of  an  original  package  is  divided  for  the  purpose  of  dis- 
tribution that  the  goods  become  subject  to  local  regulation.  The  re- 
moval of  the  outer  covering  does  not  necessarily  change  the  character 
of  the  importation  as  an  original  package,  a  specific  object  may  re- 
tain its  identity,  although  the  box  or  bag  which  has  protected  it  dur- 
ing transportation  has  been  removed.  The  vital  element  is  the  reten- 
tion of  the  identity  of  the  contents  of  the  package,  as  a  unit  of 
importation. 

Where  oixlers  are  taken  in  this  state  for  single  brooms,  and  the  seller 
in  another  state  tags  the  brooms  with  the  names  of  the  purchasers 
and  ties  them  up  into  bundles  and  they  are  then  sent  to  the  seller^s 
agent  in  Pennsylvania,  who  unties  the  bundles  and  deUvei*s  the  brooms 
to  the  several  purchasers,  the  brooms  thus  delivered  are  not  the  sub- 
ject of  interstate  commerce,  and  the  agent  who  takes  the  orders  and 
delivers  them  may  be  convicted  of  hawking  and  peddling  without 
a  license  in  violation  of  a  borough  ordinance. 

A  state  may  by  statute,  and  a  municipality  by  ordinance,  under 
authority  duly  delegated,  enact  and  ordain  reasonable  regulations  with 
regard  to  peddling  and  canvassing  for  the  sale  of  goods  from  house  to 
house. 

A  borough  may  pass  a  valid  ordinance  imposing  a  license  tax  on  all 
who  sell  by  canvassing  and  delivering  from  house  to  house,  articles 
**  not  of  their  own  production  or  manufacture/^  It  is  not  improper 
classification  to  distinguish  between  dealers  who  buy  to  sell  again, 
and  manufacturers  and  producers  who  make  to  sell  and  sell  only 
what  they  make.    Com.  ?•  Rearick,  384. 

PERSONAL  PROPERTY. 

1.  Taxation — Real  estate,    Bemls  t*  Shipe^  42. 

PLEADING. 

1.  Evidence — Practice,  C.  P. — Appeals — Neto  trial.  WIke  Y,  Wool- 
yertoDy  561. 

2.  Practice,  C.  P. — Statement — Appeal  from  justice  of  the  peace. 
Siegel  T.  Hirs€h,  398. 
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POLICE  POWERS. 

1.  Municipalities— Cla88iJication — Health  regulation— Act  qf  June  7, 
1901,  P.  L.  493.    Beltz  T.  Pittsburgr,  66. 

2.  Taxation — Gas  companies — License  tax  —  Municipalities  —  Bor- 
oughs. Kittanning  Boro.  t.  Kittannlngr  Consolidated  Nat.  Gas 
Co.,  355. 

POLICEMAN,  see  Public  Oflficers. 

PRACTICE,  C.  P. 

1.  Affidavit  of  d^ense — Corporation,  In  an  action  against  a  corpo- 
ration not  for  profit,  it  appeared  that  suit  was  began  against  the 
defendant  on  several  certificates  of  indebtedness  which,  with  others, 
had  been  issued  to  raise  a  fund  for  the  construction  of  a  building. 
The  affidavit  of  defense  averred  that  the  certificates  had  been  is- 
sued with  the  understandimg  and  agreement  that  payment  thereof 
could  not  be  demanded,  but  that  they  should  be  paid  out  of  any 
surplus  by  annual  drawings.  On  the  face  of  the  certificate  was 
printed  a  resolution  of  the  corporation  to  the  effect  **  that  any  surplus 
remaining  over  after  paying  all  expenses  necessary  for  the  mainten- 
ance of  its  property,  or  the  welfare  of  tlie  society,  shall  be  applied  to 
cancel  outstanding  certificates  of  indebtedness  by  annual  drawings." 
Held,  that  the  affidavit  was  sufficient  to  prevent  judgment  Sehwerd- 
feger  t.  Columbia  Gesang  Yerein,  515. 

2.  Affidavit  of  defense — Liquor  laws — Adulteraiion — Sale  of-  liquor — 
Act  of  March  29,  1860,  P.  L.  846.     Rheinstrom  T.  Wolf,  559. 

3.  Affidavit  of  drfense — Partnership — Corporation  —  Money  loaned. 
In  an  action  on  two  checks  for  money  loaned  and  represented  by  the 
checks,  the  defendant  filed  an  affidavit  of  defense  in  which  he  averred 
that  in  consideration  of  his  going  into  a  partnership  with  the  plaintiff 
and  another,  plaiutifE  agreed  to  lend  him  the  money  represented  by 
the  checks,  and  that  the  same  should  be  paid  back  solely  out  of  de- 
fendants share  of  the  profits  of  the  partnership;  that  the  money 
loaned  was  contributed  to  the  partnership,  but  that  defendant  never 
received  any  profits  from  the  business;  that  subsequently  the  business 
was  incorporated,  and  that  plaintifE  agreed  that  the  money  represented 
by  the  loan  should  be  due  and  payable  only  out  of  money  received  by 
defendant  from  the  corporation  after  certain  other  payments  were 
made,  and  that  no  such  money  had  ever  been  received.  Held^  that 
the  affidavit  of  defense  was  sufficient  to  prevent  judgment  Creery  T« 
Thompson,  511. 

4.  Affidavit  of  defense— Set-off.  Allegations  of  set-off  in  general 
terms  in  an  affidavit  of  defense  are  not  to  be  regarded;  the  averments 
must  be  as  specific  as  those  used  in  a  statement  of  claim.  The  de- 
fendant in  respect  to  a  claim  of  set-off  is  the  actor,  he  has  the  affirma- 
tive of  the  issue  and  must  aver  his  set-off  in  terms  incapable  of  being 
misunderstood.  Failure  to  file  an  affidavit,  specific  and  precise  as  to 
source,  character  and  amount,  must  result  in  judgment  being  entered 
against  him.    McFetridge  T.  Mogargee,  501. 

5.  Amendment — Statement — Trespans — Treble  damages.  The  cause 
of  action  in  the  particular  matter  for  which  a  suit  is  brought,  and 
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PRACTICE,  C.  F,— -continued. 

when  the  object  of  an  amendment  is  not  to  forsake  this,  but  to  ad- 
here to  it  and  effect  a  recovery  upon  it,  it  is  the  duty  of  the  coui*t, 
when  the  merits  of  the  case  cannot  otherwise  be  readied,  to  permit 
the  amendment.  This  rule  is  not  restricted  to  actions  ex  contitLctu. 
It  applies  also  to  actions  ex  delicto. 

Where  in  an  action  of  trespass  the  statement  shows  that  the  cause 
of  action  was  breaking  the  plaintiff *s  close  and  mining  and  removing 
therefrom  coal,  and  concludes  with  an  averment  that  this  was  done 
contrai*y  to  the  acts  of  assembly  in  such  case  made  and  provided,  and 
the  damages  claimed  are  three  times  the  value  of  the  coal  removed, 
an  amendment  to  the  statement  is  properly  allowed  which  sets  forth 
(1)  that  the  damages  claimed  were  treble  damages  under  the  Act  of 
May  8,  1876,  P.  L.  142,  and  (2)  that  the  plaintiffs  were  further  dam- 
aged in  an  amount  stated  by  the  negligence  of  the  defendants  in  min- 
ing the  coal  so  as  to  injure  and  render  less  valuable  the  vein  or  veins 
of  coal  from  which  he  mined. 

It  seems  that  treble  damages  for  wrongfully  mining  coal  and  single 
damages  for  an  injury  to  the  mine  caused  by  negligence  in  mining  the 
coal  illegally  removed  and  converted  may  be  joined  in  one  action. 
Jackson  v.  Guntony  203. 

6.  Argument  lUis— Judgment,  Where  a  defendant  is  allowed  until 
after  December  30  to  file  a  supplemental  affidavit  of  defense,  and  the 
case  is  placed  on  the  current  motion  list  for  January  4,  and  is  con- 
tinued with  notice  to  defendant,  by  special  order,  until  January  11, 
and  on  that  day  no  supplemental  affidavit  having  been  filed,  judgment 
is  entered  for  want  of  a  sufficient  affidavit  of  defense,  the  defendant 
cannot  complain  of  the  entry  of  the  judgment  as  pi*emature,  because 
members  of  the  bar  had  been  notified  that  ^*  undisposed  of  cases  upon 
prior  current  motion  lists  "  would  be  called  for  argument  on  Janu- 
ary 18.    McFetridge  t.  Megargee^  501. 

7.  Eioidence — Affidavit  qf  defense.  In  the  absence  of  a  rule  of  court 
providing  otherwise,  an  affidavit  of  defense  when  deemed  sufficient, 
serves  its  purpose  in  preventing  judgment  by  default,  and  cannot  be 
offered  by  defendant  on  the  trial  as  evidence  of  the  facts  therein  al- 
leged, and,  a  fortiori,  cannot  b^  considered  on  appeal.  Kittannlng 
Boro.  T.  Klttaniiing  Consolidated  Nat*  Gas  Co.,  355. 

8.  Foreign  attachment — Judgment — Ifffect  of— Alias  writ — Appear- 
ance.   Glenny  t.  Boyd,  380. 

9.  Foreign  attachment — Motion  to  quash— Facts  dehors  the  record, 
Dempsey  t.  Petersburg  Sayings  k  Ins.  Co.,  633. 

10.  Pleading— Evidence— Appeals— New  trial.  Where  an  issue  be- 
tween the  parties  is  a  pure  question  of  fact  and  the  issue  has  been 
tried  upon  the  merits,  the  appellate  court  will  not  reverse  the  judg- 
ment, because  the  court  admitted  evidence  of  an  express  contract, 
while  the  statement  was  on  an  implied  contract  on  the  quantum 
meruit,  and  it  appears  that  the  statement  in  fact  averred  that  the 
price  of  the  work  was  a  sum  stated. 

An  assignment  of  error  to  the  refusal  of  the  court  to  grant  a  new 
trial  will  only  be  considered  in  exceptional  cases.  Wlke  T*  Woolrer- 
ton^  561. 
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PRACTICE,  C.  P.— continued. 

11.  Pleading — Statement^Appeal  from  Justice  cf  the  peace.  Where 
on  an  appeal  from  a  justice  of  the  peace,  the  plaintiff  voluntarily  files 
a  statement,  although  under  a  rule  of  court  the  transcript  of  the  jna- 
tice  might  have  been  considered  as  a  declaration,  and  it  appears  that 
there  were  defcicts  in  the  statement  which  might  have  been  assigned 
as  ground  for  a  demurrer,  and  would  have  prevented  summary  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  such  defects  will  be 
considered  as  having  been  waived  by  the  defendant  where  the  latter 
has  pleaded  the  genei*al  issue,  agreed  to  a  reference,  and  gone  to  trial 
on  the  merits,  and  at  the  trial  there  was  no  variance  between  the 
statement  and  the  proofs.    Slegel  T*  Hirsehy  398. 

12.  Beaerved  point — Facta — Question  of  law.  A  reserved  question 
must  be  one  of  law;  it  must  be  one  which  rules  the  case  so  completely 
that  its  decision  will  warrant  a  binding  instruction;  and  the  question 
must  be  clearly  stated  and  the  facts  on  which  it  arises  must  be  ad- 
mitted on  the  record  or  found  by  the  jury  in  order  that  exceptions 
may  be  taken  and  a  review  had. 

The  sufficiency  of  a  reservation,  rather  than  its  form,  controls;  its 
purpose  and  the  rules  governing  it  should  be  observed.  Citiiens 
Nat.  Gas  Co.  t.  Calrert,  312. 

13.  Rules  of  court— Act  of  June  16,  1836,  sec,  21,  P.  L.  784  and 
3f ay  26, 1887,  sec.  6,  P.  L.  271.  Under  the  Act  of  June  16,  1886,  P.  L. 
784,  sec.  21,  and  the  Act  of  May  25,  1887,  sec.  6,  P.  L.  271,  which  pro- 
vides as  to  the  action  of  assumpsit  that,  unless  the  defendant  shall 
file  a  sufficient  affidavit  of  defense  within  fifteen  days  after  notice  tliat 
a  statement  has  been  filed,  the  plaintiff  may  move  for  judgment  for 
want  thereof,  the  court  of  common  pleas  may  make  a  rule  providing 
that  **  the  notice  shall  consist  of  a  copy  of  the  statement  with  the 
certificate  of  the  attorney  for  plaintiff  that  it  is  true  copy  and  shall 
give  the  date  of  the  filing  thereof.''  Standard  Undergrouid  Cable 
Co.  T.  Johnstown  Telep.  Co.,  432. 

14.  Rules  of  court — Admissions — Affidavit  of  drfense.  Courts  have 
power  to  enact  rules  that  items  of  account  and  averments  in  state- 
ments of  claim  not  denied  by  an  affidavit  of  defense,  shall  be  taken  as 
admitted. 

Where  the  affidavit  of  defense  denies  certain  items  of  the  state- 
ment, it  is  error  to  permit  such  items  of  the  statement  to  be  read  to 
the  jury  together  with  the  other  items  not  denied.  Blair  T«  Ford 
China  Co.,  374. 

16.  Statement  —  Amendment  —  Appeal  from  Justice  of  the  peace. 
Where  on  an  appeal  from  a  judgment  of  a  justice  of  the  peace  it  ap- 
pears that  although  the  action  was  in  trespass,  the  statement  was 
ambiguous  as  to  whether  the  action  was  on  a  contract  or  in  tort,  and 
the  defendant  pleaded  non  assumpsit  and  proceeded  to  trial  on  the 
merits,  the  appellate  court  will  permit  the  statement  to  be  amended, 
or  if  there  is  a  reversal  on  other  grounds,  will  permit  an  amended 
statement  to  be  filed  in  the  coui*t  below.    Brown  T.  Kirk,  157. 

16.  Trial — Evidence — Appeals.  Where  pertinent  testimony  is  prop- 
erly admitted,  no  subsequent  complaint  touching  its  informal  admis- 
sion will  prevail 
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A  party  cannot  complain  of  an  error  which  does  him  no  harm.  Tan* 
dersUoe  t.  Donner,  319. 

17.  Trial  by  court— Finding  of  facts—  Warranty—Sale,  In  an  action 
for  goods  sold  and  delivered,  tried  by  the  court  without  a  jury,  a  find- 
ing by  the  court  on  sufficient  evidence  that  the  sale  was  made  with- 
out any  warranty  of  quality,  will  not  be  disturbed  by  the  appellate 
court,  in  the  absence  of  manifest  error. 

In  such  a  case  where  the  trial  judge  states  the  material  facts  that 
appeared  in  evidence,  and  adds  that  there  was  no  warranty  made, 
the  finding  is  a  sufficient  compliance  with  the  Act  of  April  22,  1874, 
P.  L.  109. 

The  fact  that  no  notice  was  given  of  the  findings  of  facts,  as  required 
by  the  act,  cannot  be  taken  advantage  of,  where  it  appears  that  excep- 
tions to  the  findings  were  filed  by  the  party  aggrieved.  Kranskopf  r* 
Peniiypack  Tarn  Finishing  €om  506. 

18.  Variance  between  statement  and  evidence — Appeal — AmendinenL 
It  is  too  late  on  appeal  to  object  to  a  variance  between  the  statement 
and  the  evidence  where  it  appears  that  no  objection  was  made  to  the 
evidence  by  the  defendant  at  the  trial,  nor  was  surprise  expressed  nor 
a  continuance  asked  for. 

Where  such  a  variance  appears  the  trial  court  may  permit  an  amend- 
ment to  the  statement  Elder  Twp.  School  Dist.  t.  Penna*  B.  B« 
Co.,  112. 

PRACTICE,  EQUITY. 

1.  Evidence — Findings  cf  fact — Berieio — Fraud — BemaAnderman— 
Sale  qf  interest.    Obney  T.  Obney,  116. 

2.  Findings  (^f fact— Review.    Obney  ?•  Obney,  122. 

PRACTICE,  J.  P. 

1.  Appeal  from  justice  of  the  peace — Practice^  C.  P,— Pleadings — 
Statement.    Siegel  T.  Hirseh,  398. 

PRACTICE,  Q.  S. 

1.  Borougfis— Incorporation— Grand  Jury— Quarter  sessions— Act  qf 
May  29,  1889,  P.  L.  S9^— Statutes— Repeal.    La  Porte  Bore,  333. 

2.  Criminal  law— Motion  to  quash  indictment— Illegality  qf  arrest — 
Information — Larceny — Time—(^antity  of  property.  Com.  T.  Ding- 
man,  615. 

3.  Road  law  — Report  of  viewers — Failure  to  report  at  next  term. 
Sewickley  Twp.  Road,  572. 

PRACTICE,  SUPERIOR  COURT. 

1.  Appeals— Assignments  qf  error.  An  assignment  of  error  to  the 
effect  that  the  court  erred  '*  in  dismissing  the  exceptions  to  the  report 
of  viewers,"  without  setting  forth  any  of  the  exceptions,  violates  rule 
XIV  of  the  Superior  Court    Wabash  Are.,  305. 

2.  Appeals— Jurisdiction  —  Mandamus,  Nenbert  T«  Armstrong 
Water  Co.,  608. 

Vol.  XXVI — 45 
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PRESCRIPTION. 

1.  Easement — A  Hey — Ado&ise  use— Remedy  at  law.  Godino  T.  Kane^ 
596. 

PRESUMPTION. 

1.  Negligence — Master  and  servant — Evidence,    Kelton  Y.  Fifer,  603. 

2.  Railroads — Common  carriers — Negligence — Degree  qf  care — Live 
stock.    Trace  t.  Penna.  B.  B.,  466. 

PRINCIPAL  AND  AGENT. 

1.  Assumed  name — Undisclosed  principal.  When  a  corporation  or 
an  individual  elects  to  caiTy  on  a  branch  of  its  or  his  business  in  an 
assumed  name^  it  or  he  is  liable  for  the  acts  of  agents,  acting  within 
the  scope  of  their  authority,  who  contract  in  the  assumed  name  with 
relation  to  such  branch  of  the  business,  in  all  cases  where  the  con- 
tract would  have  been  binding  if  made  in  the  actual  name  of  the  cor- 
poration or  individual. 

An  undisclosed  principal  is  bound  by  the  contract  of  his  agents  act- 
ing within  the  scope  of  his  authority,  although  the  party  with  whom 
the  contract  was  made  may  have  known  the  principal  under  some 
other  name. 

A  corporation  of  the  name  of  International  Text  Book  Company 
conducted  a  branch  of  its  business  under  the  name  of  **  International 
Correspondence  Schools.^^  It  appointed  a  superintendent  of  this 
branch,  giving  him  large  powers  to  solicit  business,  and  establishing 
him  in  an  office  from  which  he  conducted  a  large  correspondence.  In 
the  agreement  with  the  superintendent  the  latter  was  forbidden  to 
contract  debts  for  the  corporation.  In  a  suit  against  the  corpoi-ation 
for  a  typewriting  machine  rented  to  the  superintendent,  it  appeared 
that  the  plaintiff  did  not  know  of  the  restrictions  on  the  powers  of 
the  superintendent,  and  that  he  did  not  know  the  real  name  of  the 
corporation.  He  knew  the  name  '*  International  Correspondence 
Schools,"  and  to  it  he  charged  the  machine  on  his  books.  Held^  that 
if  the  jury  believed  the  evidence  it  was  sufficient  to  sustain  a  verdict 
in  favor  of  the  plaintiff  against  the  corporation  on  the  contract  of 
hiring  the  machine.    Phillips  T.  International  Text  Book  Co.,  230. 

2.  Broker — Insurance  broker.  Where  an  insurance  broker  is  em- 
ployed by  a  person  who  had  no  dealings  with  him  before,  to  secure 
a  policy  of  insurance  on  a  particular  property,  the  broker  is  the  spe- 
cial agent  of  his  employer,  and  cannot  bind  the  latter  by  departing 
from  the  strict  instructions  given.  Thus  where  an  insurance  broker 
is  given  authority  to  procure  a  policy  for  a  certain  stipulated  amount 
at  a  stipulated  rate,  the  party  so  employing  him  is  not  liable  to  the 
insurance  company  for  a  policy  taken  out  for  an  entirely  different 
amount,  and  at  a  cost  several  times  as  great  as  that  which  the  broker 
was  authorized  to  incur.    Maryland  Casualty  Co.  t.  Peoples,  142. 

3.  Scope  of  authority — Evidence.  Whereon  the  trial  of  an  action 
ft  appears  that  the  authority  of  an  agent  to  act  for  the  plaintiff  is  a 
question  material  to  the  issue,  and  the  court  permits  the  Jury  to  pass 
upon  the  question  of  the  existence  of  such  authority,  it  is  error  for 
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PRINCIPAL  AND  AGENT— continued. 

the  court  to  refuse  to  permit  the  defendant  to  examine  the  agent  as 
to  the  instructions  which  be  had  received  from  the  plaintiff.  Brown 
T.  Kirk,  157. 

4.  Secret  agreement — Notice — Liquor  law.  One  who  pi'ocures  and 
actively  assists  another  to  carry  on  ^  business  in  his  or  her  name  and 
holds  out  ber  or  him  to  the  public  as  the  responsible  proprietor,  is 
bound  by  any  contract  which  that  other  may  make  on  his  or  her  be- 
half with  a  third  party  who  has  bad  no  knowledge  of  the  secret  ar- 
rangements between  them.  This  is  applicable  to  tlie  owner  of  a 
liquor  license  who  permits  another  to  trade  independently  under  the 
license,  although  the  licensee  is  held  out  as  the  responsible  owner  of 
the  business.    Bnane  T.  Murray^  187. 

PRINCIPAL  AND  SURETY. 

1.  Guaranty— Construction  qf  agreement.  An  agreement  which  al- 
though styled  a  guaranty  covenants  that  in  case  the  principal  **  fails 
to  make  the  payment  aforesaid  when  due,  the  undersigpied  agrees  to 
make  payment  of  said  sum  at  the  time  aforesaid  as  though  pri- 
marily liable,^'  constitutes  a  contract  of  suretyship,  and  not  of  guar- 
anty.   American  Radiator  Co.  t.  Hoffman,  177. 

PROMISSORY  NOTES. 

1.  Married  women — Debts — Evidence — Burden  of  proaf—Necessor 
ries.    Children's  Aid  Soc.  t.  Benford,  555. 

2.  Notice  to  indoraer — Mailing  notice — Address — Act  of  May  16, 1901, 
P.  X.  194,  sec,  105.  In  an  action  against  an  indorser  of  a  promissory 
note,  it  appeared  that  the  notice  of  protest  was  addressed  to  **  S. 
Hirsch,  24  E.  Market  Street,  Wilkes-Ban*e,  Pa."  A  referee  who  tried 
the  case  found  as  a  fact  that  the  defendant's  place  of  business  was  at 
•*  Nos.  22  and  23  E.  Market  Street,  Wilkes- Barre,  Pa. ; "  that  there  was 
another  S.  Hii-sch  residing  and  doing  business  in  Wilkes-Barre,  Pa.,  to 
whom  defendant's  letters  were  frequently  delivered  by  mistake;  and 
that  defendant  never  received  notice  of  the  protest.  Held^  that  the 
facts  as  found  by  the  referee  were  insufficient  to  warrant  a  conclusion 
of  taw  that  due  notice  had  been  given  to  the  indorser.  Siegel  T* 
Hirsch,  398. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Charge— Master  and  servant — Employment — Evidence.  Plucker 
T.  Miller,  495. 

2.  Charge  of  court — Criminal  law— Larceny.  Com.  T.  Dingman, 
615. 

3.  Contract  —  Sale — Acceptance  —  Delivery  —  Inadequate  charge — 
Trial— Statement  cf  facts — Harmless  error.    Field  T.  Schuster,  82. 

4.  Discretion  qf  court — Boroughs — Beview.    La  Porte  Boro.,  333. 

5.  Negligence — Confiicting  statements  of  witness — Bridge — Hole  in 
bridge — Contributory  negligence — Damages — Charge  of  court — Medical 
services— Evidence.    Smith  Y.  Jackson  Twp.,  234. 

6.  Negligence — Street  railways— Collision  between  car  and  wagon, 
Barnes  Bros.  t.  Pittsburg  By.  Co.,  36. 
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PROVINCOE  OF  COURT  AND  JURY— continued. 

7.  PracticCj  C,  P, — Reserved  point — Facts— Question  qf  law,  Cltl- 
lens'  Nat.  Gas  Co.  t.  Calrert,  312. 

8.  Question  for  Jury — B^ectment — Evidence — Confiicting  testimony. 
Biehardson  t.  MorriSy  192. 

9.  Question  for  jury — Evidence — Oral  testimony — Credibility  qf  wit- 
nesses,   Kelton  T.  Fifer,  608. 

10.  Question  for  Jury — Executors  and  administrators — Loan  to  estate 
—Receipt  evidence,    Frlck  t.  Shimer,  563. 

11.  Question  for  Jury— Negligence — Sidewalk — Contributory  negli- 
gence,   Farrell  t.  Plymouth  Boro.,  183. 

12.  Question  for  Jury  —  Railroads— Lateral  railroads  —  EstoppeL 
Peniia*  Miningr  Co.  t.  Naomi  Coal  Co.,  39. 

PROXIMATE  CAUSE. 

1.  Negligence — County  bridge— D^ect  in  bridge — Fright  of  horse — 
Sudden  danger— Contributory  negligence.  Enssell  ?•  Westmoreland 
Co.,  426. 

PUBLIC  OFFICERS. 

1.  Accounts— Appeal  from  county  auditors.  The  taking  of  an  ap- 
peal from  the  report  of  county  aaditors  implies  an  assertion  that  tlie 
amount  reported  to  be  due  to  or  from  the  officer  is  greater  or  less 
than  the  amount  actually  due,  and  although  the  appellant  expressly 
asserts,  when  taking  it,  that  this  erroneous  result  was  reached  by  the 
improper  allowance  of  certain  items  of  the  account,  this  will  not  pre- 
clude the  other  party  from  bringing  other  items  under  investic^tion, 
if  that  be  necessary  in  order  to  determine  what  the  true  balance  is. 

Under  the  Act  of  June  12,  1878,  P.  L.  208,  ten  or  more  taxpayers 
may  intervene  in  behalf  of  the  county  in  an  appeal  by  county  com- 
missioners from  the  report  of  county  auditors  finding  them  to  be  in- 
debted to  the  county.  In  such  a  case  the  right  to  '*  defend  the 
county  ^^  includes  the  right  to  object  to  the  allowance  of  credit  items 
claimed  in  the  account  upon  the  ground  of  their  illegality;  and  it  is 
not  within  the  power  of  the  commissioners,  by  a  specification  of  er- 
rors filed  at  the  time  of  taking  their  appeal,  or  later,  to  confine  the 
investigation  to  such  items  of  their  account  as  they  claim  were  erro- 
neously disallowed  by  the  auditor.    Homing's  Case,  282. 

2.  Borough  officials— Notice  to— Road  law— Act  cf  May  2,  1889,  P. 
L,  176.    Cornplanter  Twp.  Boad,  29. 

3.  Police  power— Taxation — Gas  companies — License  tax — Munici- 
palities—Boroughs.  KittanningBoro.  v.  Kittanning  Consolidated 
Nat.  Gas  Co.,  355. 

4.  Policeman — Criminal  law — Murder — Arrest — Self-defense.  Com. 
T.  Crowley,  124. 

5.  Sheriff— Fees— Counties — Criminal  law — Vagrancy.  Dongherty 
T.  Cumberland  Co.,  610. 

6.  Tax  collector — Settlement  qf  accounts — Evidence.  An  auditor^s 
settlement  of  a  tax  collector's  account  is  admissible  in  evidence, 
both  as  against  him  and  against  his  sureties  for  the  year  in  question, 
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and  this  is  so  although  the  settlement  may  contain  an  item  of  charge 
for  which  the  sureties  are  not  liable.  Whei-e  such  a  settlement  is  ad- 
mitted in  evidence  the  sureties  are  entitled  to  have  the  jury  instructed 
that  as  to  the  item  in  question  there  can  be  no  recovery  because  it  is 
not  covered  by  the  bond. 

Where  a  payment  by  a  tax  collector  is  not  identified  in  a  settlement 
as  belonging  to  any  year,  it  v^ill  be  presumed  in  a  collateral  proceed- 
ing in  the  absence  of  evidence  that  the  item  belonged  to  the  year  as 
to  which  the  settlement  was  made. 

Sureties  of  a  tax  collector  who  are  sued  on  their  bonds  are  liable 
for  interest  on  the  balance  unpaid  at  the  time  of  the  trial  from  the 
date  of  the  filing  of  the  auditor^s  report.    Com*  T.  Carsoiiy  437. 

7.  Township  commissioners— Notice  to — Road  law — Act  of  May  2, 
1899,  P.  X.  176.    Cornplanter  Twp.  Road,  20. 

PURE  FOOD  LAW. 

1.  Constitutional  law — Title  of  statute — Adulteration  af  food — Drink, 
Com.  T.  Keborty  584. 

RAILROADS. 

1.  Common  carriers — Negligence — Degree  of  care — Presumption — 
Live  stock,  A  common  carrier  is  bound  to  employ  safe  and  sufficient 
means  of  carriage,  trustworthy  and  competent  servants  and,  by  him- 
self or  his  agent,  to  exercise  an  intelligent  supervision  over  the  sys- 
tem of  carriage  which  he  employs.  He  is  therefoi-e  to  all  intents  and 
purposes  an  insurer  against  such  perils  of  transportation  as  it  is  his 
duty  to  provide  against;  and  these  include  all  the  perils  of  the  Jour- 
ney except  such  as  arise  from  the  act  of  God  or  the  public  enemies. 

If  for  any  reason  an  injurious  accident  happen  to  or  by  reason  of 
that  which  the  carrier  provides  for  the  transportation,  the  law  which 
imposes  the  exercise  of  the  utmost  care  upon  him,  presumes  the  ac- 
cident to  be  due  to  the  want  of  that  care  and  puts  upon  him  the  duty 
of  successfully  relieving  himself  from  that  presumption. 

If  a  railroad  company  employed  in  the  transportation  of  live  stock 
permits  straw  or  other  combustible  material  to  be  used  on  the  cars 
and  a  fire  originates  therefrom  by  which  the  animals  are  injured,  a 
presumption  of  negligence  arises  against  the  company,  which  it  must 
rebut  in  order  to  relieve  itself  of  liability  for  the  loss.  In  such 
a  case  the  company  cannot  by  contract  limit  the  liability  to  a  sum  less 
than  the  value  of  the  animals  as  against  its  own  negligence.  Trace 
T.  Penna*  B.  R.,  466. 

2.  Eminent  domain — Damages — Release  of  damages.  A  general  re- 
lease of  damages  to  a  railroad  company  as  to  land  taken  for  right  of 
way  will  be  construed  to  embrace  every  injury  to  the  entire  track 
necessarily  resulting  from  the  construction  of  the  railroad  as  orig- 
inally located,  and  for  the  lawful  exercise  of  the  right  of  the  com- 
pany to  extend  its  works,  within  the  limits  of  the  right  of  way  to 
meet  the  demands  of  increasing  traffic.  Dafis  T.  Wheeling^y  otc*^ 
R.  R.  Co.,  364. 
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RAILROADS— continued. 

3.  Fences — Covenant  runniwj  with  land — Negligence — Contributory 
negligence.  An  agreement  by  a  railroad  company  with  a  landowner, 
in  consideration  of  a  grant  of  a  right  of  way  to  erect  and  maintain 
fences  along  the  right  of  way,  is  a  covenant  running  with  the  land, 
and  may  be  enforced  against  the  railroad  company  by  a  successor  in 
title  to  the  original  owner. 

Where  a  landowner  has  full  knowledge  that  the  fences  along  a 
railroad  corapany^s  right  of  way  are  in  a  decayed,  dilapidated  and 
unsafe  condition,  but  nevertheless  turns  his  hoi-ses  into  the  field 
along  the  right  of  way,  and  the  horses  break  down  the  fence  and 
are  killed  on  the  railroad  tracks  by  a  passing  ti*ain,  the  owner^s  con- 
tributory negligence  will  preclude  him  from  recovery  from  the  rail- 
road company,  although  the  latter  was  under  a  contractual  obliga- 
tion to  him  to  keep  the  fences  in  repair.  Seowden  T*  Erie  R«  R* 
Co.,  16. 

4.  Lateral  railroads — (Question  for  Jury — Estoppel.  The  necessity 
for  a  lateral  railroad  on  the  route  selected  by  the  petitioners  is  a 
question  for  the  jury  under  proper  instructions  by  the  court.  The 
fact  that  the  petitioners  after  an  appeal  had  been  taken  from  a  report 
of  viewers  constructed  a  temporary  road  by  a  roundabout  way,  op- 
erated by  various  devices,  to  enable  them  to  reach  the  terminus  of 
their  projected  line,  will  not  estop  the  petitioners  from  asserting  its 
necessity.    Penna*  Mining  Co.  t.  Naomi  Coal  Co.,  39. 

5.  Negligence — Contributory  negligence  —  Explosion  of  naphtha. 
Morrison  t.  Pittsburg,  etc.,  By.  Co.,  338. 

6.  Negligence^Fire  from  sparks.  Elder  Twp.  ScllOOi  Dist.  T. 
Penna.  B.  R.  Co.,  112. 

7.  Private  right  of  way — Adverse  possession  against  railroad  com- 
j)any.  A  landowner  is  not  entitled  to  recover  damages  from  a  railroad 
company  for  encroachment  upon  a  private  right  of  way  averred  to 
have  been  acquired  by  prescription,  between  trestle  supports,  alleged 
to  have  been  decreased  from  a  greater  to  a  less  width,  where  the  evi- 
dence shows  that  the  owner  had  the  use  of  the  greater  width  for  the 
period  of  only  foui*teen  years  prior  to  the  action  of  the  railroad  com- 
pany in  lessening  the  width. 

Not  decided  whether  a  private  individual  may  acquire  by  adverse 
possession  a  private  right  of  way  over  land  included  in  a  railroad 
company^s  right  of  way.    Davis  T.  Wheeling,  etc,  B.  B.  Co.,  364. 

8.  Street  railways — Crossing — Overhead  bridge — Municipal  consent — 
Consent  of  property  owner — Act  of  June  19,  1871,  P.  i.  ISQO— Equity. 
A  street  railway  company  which  has  not  the  consent  of  all  of  the 
local  authorities  of  the  districts  through  which  it  proposes  to  pass, 
or  of  all  of  the  owners  of  lands  abutting  on  its  line,  may  be  enjoined 
from  constructing  its  railway  by  any  person  or  corporation  whose  in- 
terests are  adversely  affected  by  such  construction.  The  burden  of 
proof  is  upon  the  street  railway  company  to  show  that  it  has  secured 
all  the  consents. 

Where  a  street  railway  company  has  failed  to  secure  the  consent  of 
one  abutting  landowner,  and  of  one  municipality  along  its  proposed 
line  of  construction,  a  railroad  company  which  has  built,  controls. 
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and  is  under  the  duty  of  maintaining  an  overhead  bridge  carrying  a 
highway  over  its  tracks,  has  a  standing  in  equity  under  the  Act  of 
June  19,  1871,  P.  L.  1360,  to  object  to  the  construction  of  titusks  over 
the  bridge  for  the  purposes  of  the  electric  railway,  although  the 
municipality  in  which  the  bridge  is  situated  has  given  its  consent, 
and  although  the  street  railway  company  has  offered  to  reconstinict 
and  strengthen  the  bridge  so  that  it  will  be  safe  for  the  use  of  electric 
cars.  Penna.  R.  B.  Co.  y.  Parkesburg  &  Coatesville  St.  By.  Co., 
159. 

9.  Street  railways — Negligence — Alighting  from  car — Standing  in 
dangerous  position — Contributory  negligence.  Bendon  T.  Ilnion  Trac. 
Co.,  539. 

10.  Street  raihoays— Negligence— Bicycles,  Reid  Y.  United  Trac. 
Co.,  55. 

11.  Street  railways— Negligence — Collision  between  car  and  wagon, 
Barnes  Bros.  y.  Pittsburg  By.  Co.,  36. 

12.  Street  railways—  Nf-gligenre — Collision  between  car  and  wagon- 
Crossing.    Gilmore  y.  United  Trac.  Co.,  97. 

13.  Street  railways— Negligence — Track  on  sidewalk.  Fellers  Y. 
Warren  St.  By.  Co.,  31. 

REAL  ESTATE. 

1.  Brokers — Taxation — License  tax — Trust  company — Acts  of  May  21  ^ 
1841,  P.  L.  396,  April  10,  1849,  P.  L.  570,  May  15,  1860,  P.  L,  772,  and 
May  2,  1899,  P.  L.  184.    Com.  Y.  Beal  Est.  Tr.  Co.,  149. 

2.  Deed — Fraudulent  conveyance — Lien  creditor.  Barrell  Y.  Adams, 
635. 

3.  Easement — Alley  —  Adverse  use — Prescription — Remedy  at  law, 
Godino  y.  Kane,  596. 

4.  Ejectment — Contract  —  Consideration— Deed  —  Lien.  Adams  Y^ 
Barrell,  641. 

5.  Hyectment — Rule  to  bring  second  ejectment — Possession.  Bloomer 
Y.  Meade,  292. 

6.  ^ectment — Title — Strength  of  title— Evidence  —  Deed  —  Adverse 
possession — Constructive  possession.    Crist  Y.  Boost,  543. 

7.  Execution — Restitution— Act  of  January  12,  1705,  1  Sm,  L,  57. 
Lengert  y.  Chaninel,  626. 

8.  Executors  and  administrators  —  Decedents^  estates — Creditors, 
Beading  Tr.  Co.  y.  Penna.  Tr.  Co.,  599. 

9.  Landlord  and  tenant — Termination  of  lease — Inquisition  under  act 
0/1772,  1  Sm.  L.  370.    Seidel  v.  Sperry,  649. 

10.  Lien  on — Decedents'*  estates  —  Continuance  of  lien — Judgment 
note— Act  of  February  24,  1834,  P.  L.  70.    Sleeper  Y.  Mickey,  59. 

11.  Railroads — Eminent  domain — Damages — Release  qf' damages — 
Private  right  cf  way— Adverse  possession  against  railroad  company, 
Davis  Y.  Wheeling,  etc,  B.  B.  Co.,  364. 

12.  Railroads — Fences— Covenant  running  with  land — Negligence — 
Contributory  negligence.    Scowden  v.  Erie  B.  B.  Co.,  15. 

13.  Road  law— Dedication  —  Recording  of  deeds — Notice.  Tabor 
St.,  167. 
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14.  Road  law — Dedication — Release  of  damages — Change  of  grade. 
Tabor  St.,  176. 

15.  Street  railways — Railroads — Crositing — Overhead  bridge — Mu- 
nicipal consent^Consent  of  property  owner — Act  of  June  19, 1871,  P.  L. 
l^QO^Equity.  Penna.  R.  R.  Co.  t.  Parkesborg  Si  Coatesrille  St. 
Ry.  Co.,  169. 

16.  Taxation— Personal  property,    Bemis  T.  Shipo,  42. 

17.  Trespass  vi  et  armis—Possession — Appeals— Assigmnents  €f  er- 
ror—Practice.   Yanderslloe  r.  Donner,  319. 

RECEIPTS. 

1.  Evidence — Executors  and  administrators— Loan  to  estate — Que^' 
tionfor  Jury,    Flick  T.  Shinier,  663. 

RECOGNIZANCE. 

1.  Evidence— Record— Parol  evidence.    Com.  T.  dray,  110. 

RECORD. 

1.  Evidence— Parol  evidence — Recognizance.    Com.  T«  Gray,  110. 

REFEREES. 

1.  Arbitration — Award  —  Judgment.  Astwood  T.  Wanaaiaker, 
691. 

RELEASES. 

1.  Guaranty — Delay  in  completion  qf  work  —  Notice — Estoppel. 
American  Radiator  Co.  t.  Hoffman,  177. 

REMAINDERMEN. 

1.  Sale  oj  interest — Assignment  of  interest  in  estate — Equity — Eq- 
uity practice — Evidence — Findings  of  fact  —  Review — Fraud — Laches. 
Obney  t.  Obney,  116. 

RES  ADJUDICATA. 

1.  Execution — Restitution.  Where  land  has  been  sold  pending  an 
appeal  which  has  not  been  made  a  superaedeas,  and  in  later  proceed- 
ings the  court  discharges  a  rule  to  set  aside  the  sale,  and  make  abso- 
lute a  rule  for  restitution,  but  in  neitlier  of  these  proceedings  passes 
upon  the  question  as  to  who  is  entitled  to  the  proceeds  of  the  sale, 
such  question  has  not  been  adjudicated,  and  may  thereafter  be  con- 
sidered by  the  court    Lengert  t.  Chaninei,  626. 

RESERVED  POINTS. 

1.  Practice,  C.  P.— Facts— Question  cf  law.  Citiiens'  Nat.  Oas 
Co.  T.  Cairert,  312. 

REVIEW. 

1.  Appeals— Findings  of  fact  by  court  below.    Horti's  Est.*  480. 
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REVIEW— continued, 

2.  Equity  practice— Find'mg 8  of  fact — Review,  Obnejr  y.  Obney, 
122. 

ROAD  LAW. 

1.  Appeals — Merits  of  case.  On  appeals  in  road  proceedings  the 
appellate  court  will  not  suffer  the  merits  of  the  case  to  be  entered 
intOf  nor  leverse  the  order  of  the  quarter  sessious,  unless  for  some 
irregularity  apparent  on  the  record,  or  because  the  court  below  has 
exceeded  its  jurisdiction,  or  has  erred  in  its  judgment  in  point  of  law. 
Complanter  Twp*  Road^  20. 

2.  Dedication — Recording  of  deeds — Notice.  Where  an  owner  of 
land  sells  lots  on  installments  reserving  title  to  himself  until  the  last 
installment  is  paid,  and  after  such  installments  are  paid,  but  before 
deeds  are  executed  to  the  purchasers,  he  executes  an  absolute  deed 
of  dedication  to  the  public  of  a  street  on  which  the  lots  abut,  and  indem- 
nifies the  city  against  all  daniages  caused  by  the  grading  of  thb  street, 
and  the  deed  of  dedication  is  accepted  by  the  city  and  duly  recorded, 
the  deed  and  the  lease  are  binding  upon  the  purchasers  from  the 
owner  whose  deeds  are  executed  and  recorded  after  the  recording  of 
the  deed  of  dedication. 

Whatever  puts  a  party  upon  inquiry  amounts  in  judgment  of  law 
to  notice,  provided  the  inquiry  becomes  a  duty,  as  in  the  case  of  pur- 
chasers and  creditors,  and  would  lead  to  the  knowledge  of  the  requi- 
site fact  by  the  exercise  of  ordinary  diligence  and  understanding. 
Tabor  St.,  167. 

3.  LedicOition — Release  of  damages — Change  of  grade.  Where  an 
owner  of  lots  executes  an  absolute  deed  of  dedication  to  the 
public  of  a  street  on  which  the  lots  abut,  and  indemnifies  the  city 
against  all  damages  caused  by  the  grading  of  the  street,  and  the  deed 
of  dedication  is  accepted  by  the  city  and  duly  recorded,  the  owner  is 
bound  by  his  deed  and  release  as  to  a  lot  which  he  had  sold  prior  to 
the  execution  of  the  deed  and  release,  but  which  he  had  bought  back 
after  his  deed  of  dedication  and  release  had  been  accepted  and  re- 
corded.   Tabor  St.,  175. 

4.  Local  act — Lycoming  county — Vacation  of  road  —  Widening  of 
road— Assessment  of  damages — Acts  of  February  24,  1846,  P.  L.  52, 
Mays,  1850,  P,  L,  713,  March  24,  1868,  P,  L,  464,  and  April  3,  1903, 
P,  L.  137.  Under  the  local  road  laws  applicable  to  Lycoming  county 
independently  of  the  Act  of  April  3,  1903,  P.  L.  137,  one  and  the  same 
set  of  jurors  may  vacate  a  portion  of  a  township  road,  supply  its 
place,  widen  the  road  throughout  its  length  and  assess  the  damages. 

The  provisions  of  the  Act  of  June  13, 1836,  P.  L.  555,  are  superseded 
so  far  as  Lycoming  and  certain  other  counties  are  concerned  by  the 
Acts  of  February  24, 1845,  P.  L.  62,  May  8, 1850,  P.  L.  713  and  March  24, 
1868,  P.  L.  464,  in  so  far  as  to  permit  the  same  jury  to  vacate  a  portion 
of  a  road,  supply  its  place,  widen  the  whole  road  and  assess  the  dam- 
ages against  the  township. 

The  Act  of  April  3,  1903,  P.  L.  187,  relating  to  widening  or  altering 
certain  public  roads  does  not  i*epeal  the  local  Act  of  March  24,  1886, 
P.  L.  464,  nor  affect  its  application  to  a  case,  where  the  viewei-s  I'eport 


Digitized  by 


Google 


714  INDEX. 

ROAD  LAW— continued. 

against  the  imposition  of  the  costs  and  damages  on  the  municipalities 
mentioned  in  the  second  proviso  of  the  act  of  April  3,  1903. 

Where  road  viewers  in  widening  a  road  make  no  assessment  against 
a  street  I'ailway  company  (m  the  condition  that  the  company  shall 
change  the  location  of  its  road  so  as  to  conform  to  the  road  as  widened, 
the  condition  may  he  disregarded  as  mere  surplusage,  and  cannot  be 
made  a  basis  on  the  part  of  the  street  railway  company  of  an  exception 
to  the  report  of  viewers.    Loyalsock  Twp*  Boadf  219. 

5.  Misconduct  cf  viewers — Bevievo — Appeals,  It  is  peculiarly  within 
the  province  of  the  quarter  sessions  to  determine  whether  road  viewers 
misbehaved  themselves,  or  whether  any  undue  influence  was  brought 
to  bear  upon  them,  and  the  determination  of  this  question  will  not  be 
interfered  with,  except  for  manifest  and  flagrant  abuse  of  discretion. 
Cornplanter  Twp.  Road,  20. 

6.  Notice  to  borough  officials^  Act  of  May  2,  1899,  P.  X.  176. 
There  is  nothing  in  the  title  of  the  Act  of  May  2,  1899,  P.  L.  176,  or 
in  the  body  of  the  act,  which  requires  notice  of  a  proposed  opening 
and  construction  of  a  new  road  to  be  given  to  borough  officers.  If  a 
borough  has  actual  notice  of  such  proceedings  and  its  representatives 
are  present  at  the  view,  it  has  no  standing  subsequently  to  object 
that  written  notice  was  not  served  on  its  officers,  and  that  a  duly  at- 
tested copy  of  the  notice  was  not  filed  in  the  office  of  the  clerk  of  the 
quarter  sessions.    Cornplanter  Twp«  Boadf  29. 

7.  Notice  to  township  commissioners — Act  of  May  2^  1899,  P.  L,  176. 
Where  the  record  of  a  road  proceeding  shows  that  the  commissioners 
of  a  township  accepted  notice  of  the  petition,  and  the  report  of  viewers 
sets  forth  that  ten  days'  notice  was  given  to  the  road  commissioners 
of  the  time  and  place  of  the  view  **  and  that  in  pursuance  to  said  no- 
tice a  majority  of  said  road  commissioners  were  present  at  said  view 
and  concurred  in  the  laying  out  of  the  said  road,"  a  landowner  in  the 
absence  of  any  action  by  the  commissioners  has  no  standing  to  raise 
the  objection  that  the  provisions  of  the  Act  of  May  2,  1899,  P.  L.  176, 
relative  to  notice  to  supervisors  were  not  literally  complied  with. 
Cornplanter  Twp.  Road^  20. 

8.  Paving  and  grading — Ordinances — Contracts-^  Different  portions 
of  same  street,  A  city  may  elect  by  separate  ordinances  and  separate 
contracts  to  pave  and  grade  different  portions  of  the  same  street.  If 
it  does  so,  property  abutting  on  one  portion  cannot  be  assessed  for  the 
improvement  on  the  other  portion. 

Councils  of  a  city  have  the  sole  right  to  designate  what  streets  shall 
be  paved  and  the  character  of  the  paving. 

A  contract  between  a  city  and  those  who  do  work  for  it  is  not  made 
invalid,  although  it  may  become  improvident,  because  of  a  covenant 
that  the  city  shall  have  power  to  add  to  or  diminish  the  work  called 
for  by  the  specifications. 

After  a  city  has  accepted  a  paved  street  from  a  contractor,  a  prop- 
erty owner  cannot  escape  payment  of  his  assessment  for  the  paving 
because  of  irregularities  in  the  details  of  the  manner  of  advertising 
and  bidding,  if  there  has  been  no  bad  faith  in  awarding  the  contracts. 
Wabash  ATe.9  305. 
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9.  Reledse  of  damages — Report  of  vieioers.  While  the  quarter  ses- 
sions may  set  aside  a  report  of  viewera  for  the  reason  that  they  made 
no  effort  to  obtain  releases  of  damages,  if  the  extraneous  evidence 
warrants  such  a  finding,  yet  if  the  court  overrules  the  exception  its 
decision  of  the  question  of  fact  raised  thereby  is  irreviewable  on  ap- 
peal. The  only  question  relative  to  this  subject  which  can  be  brought 
before  the  appellate  court  is  as  to  the  sufficiency  of  the  report,  and  it 
has  been  authoritatively  decided  that  it  is  not  necessary  to  its  validity 
that  the  viewers  should  state  in  it  that  they  have  endeavoi*ed  to  ob- 
tain releases,  nor  that  in  the  assessment  of  damages  they  have  taken 
into  consideration  the  advantages  accruing  to  the  landowner  from  the 
opening  of  the  road.  It  will  be  presumed  that  the  viewers  performed 
their  duty  and  that  all  things  were  rightly  done  unless  the  contrary 
be  shown.    Cornplanter  Twp.  Road^  20. 

10.  Report  of  viewers — Failure  to  report  at  next  term.  The  third 
section  of  the  Act  of  June  13,  1836,  P.  L.  551,  which  directs  that  road 
viewers  shall  report  at  the  next  term  after  their  appointment,  is  man- 
datory, and  if  they  fail  to  do  so  all  their  subsequent  proceedings  are 
void. 

Where  a  view  cannot  be  made  in  time  for  a  return  to  the  next  term 
of  court,  a  continuance  of  the  order  shall  be  obtained  from  the  court 
and  a  record  thereof  made  so  that  parties  interested  may  have  notice 
that  the  proceeding  is  still  pending.  If  no  report  is  made  to  the  next 
term,  those  opposifig  the  road  have  a  right  to  consider  that  it  is  aban- 
doned. 

Where  the  record  of  a  road  case  shows  that  a  report  of  viewers  was 
not  made  until  after  the  expiration  of  the  next  term  following  their 
appointment,  and  an  exception  averred  that  the  proceedings  were  ir- 
regular and  defective,  the  appellate  court  may  set  aside  the  irregular 
proceedings.    Sewickley  Twp.  Road,  572. 

11.  Termini — Petition — Report  of  vietoera.  A  petition  for  a  road 
view  lies  at  the  foundation  of  all  subsequent  proceedings,  and  can  do 
no  more  than  to  state  the  beginning  and  end  of  the  road.  Reasonable 
certainty  in  the  description  of  the  termini  in  the  petition  is  requisite; 
but  mathematical  precision  often  would  be  impracticable,  and  is  not 
absolutely  indispensable. 

Where  the  objection  urged  against  the  sufficiency  of  the  descrip- 
tion in  the  petition  is  based  on  allegatious  of  fact  outside  of  the  rec- 
ord, the  decision  of  the  quarter  sessions  overruling  it  will  not  be 
reversed  unless  manifest  error  has  been  committed,  this  for  the  ob- 
vious reason  that  that  court  having  the  evidence  before  it  is  in  a 
better  position  to  Judge  of  the  meritoriousness  of  the  objection  than 
the  appellate  court  is  without  it. 

A  petition  for  a  public  road  **  beginning  at  a  point  on  the  Cherry 
Run  road  between  the  house  of  William  Gromack,  and  a  red  tank  in 
the  borough  of  Rossville,  and  ending  at  a  point  on  the  Franklin  and 
Warren  road  at  or  near  the  barn  of  Peter  Bankson,  in  Ooraplanter 
township,^'  sufficiently  designates  the  termini,  under  the  facts  of  the 
case. 

The  designation  of  the  termini  in  the  report  of  viewers  should  sub- 
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stantially  conform  to  that  in  the  petition;  all  that  is  necessary  is  that 
they  be  desciibed  so  that  the  i*oad  can  be  located  with  reasonable 
certainty.  If  there  is  substantial  confoi*mity  between  the  petition 
and  the  report,  and  either  terminus  is  definitely  fixed  in  the  report,  a 
defect  in  the  description  of  the  other  terminus  is  not  necessarily 
fatal ;  for  this  may  be  ascertainable  by  ti*acing  the  courses  and  dis- 
tances repoited.    Cornplanter  Twp«  Road^  20. 

RULES  OF  COURT. 

1.  Practice,  C.  P.--Act8  of  June  16,  1836,  P.  L.  784  and  Hoy  25, 
1887,  P.  X.  271.  Standard  Under^roond  Cable  Co.  r.  Johnstowiiy 
432. 

2.  Practice;^  C.  P.^Admissiona-—  Affidavit  qf  d^ense.  Blair  T. 
Ford  China  Co.,  374. 

3.  Practice,  Superior  Court  —  Appeals  —  AasignmenU  qf  error, 
Wabash  Aye.,  305. 

SALES. 

1.  Contract — Acceptance — Delivery — Province  qf  court  and  jury— 
Evidence  —  Compromise — Measure  qf  damages.  Field  T«  Sekastery 
82. 

2.  Contract — Evidence — (Quality  qf  goods.  In  an  action  to  recover 
the  price  of  decalcomanias,  the  defendant  claimed  that  the  g^oods 
were  defective  and  that  the  defect  could  not  be  discovered  until 
after  the  decalcomania  had  been  applied  to  the  china  and  actually 
burnt  in  the  kilns.  The  defendant  introduced  testimony  as  to  the 
manner  in  which  the  application  had  been  made,  and  the  china  sul>- 
sequently  burnt,  and  undertook  to  show  that  this  had  been  skillfully 
done  at  defendant's  factory.  Held,  that  it  was  competent  for  the 
plaintiff  to  show  in  rebuttal  that  the  very  same  goods  when  skillfully 
handled  at  another  factory  produced  satisfactory  results,  inasmuch 
as  such  evidence  directly  tended  to  establish  that  the  fault  was  not  in 
the  goods  but  in  the  manner  in  which  the  defendant  treated  them. 
Blair  v.  Ford  China  Co.,  874. 

3.  Contract — Refusal  to  receive  goods — Measure  qf  damages.  The 
measure  of  damages  for  a  refusal  to  receive  goods,  which  a  defend- 
ant had  conti-acted  for,  is  the  difference  between  the  price  agreed 
upon  and  the  market  value  at  the  time  appointed  for  delivery.  If 
the  goods  were  made  specially  for  the  defendant,  and  had  no  value 
whatever  in  the  general  market,  the  plaintiffs  can  prove  those  facts. 
Those  are  facts  which  the  plaintiffs  must  prove.  When  there  is  a 
conflict  of  testimony  as  to  the  controlling  facts  which  must  de- 
termine whether  goods  are  made  for  a  particular  person  and  to  an- 
swer only  a  specific  contract,  or  are  merely  general  merchiuidise  in 
the  market  the  disputed  facts,  if  they  are  to  have  any  bearing  upon 
the  measure  of  damages,  must  be  submitted  to  the  jury  for  their  de- 
termination.   Blair  v.  Ford  China  Co.,  374. 

4.  Contract — Inspection — Right  to  reject  goods.  Where  a  purchaser 
has  a  full  oppoi*tunity  to  inspect  goods  bought  and  he  finds  that  they 
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are  not  such  as  he  had  coDtracted  for,  he  must  reject  them  with  roa- 
BODable  promptness  and  unequivocally.  If  he  delays  for  months, 
the  burden  is  on  him  to  show  why  the  defect  in  the  goods  had  not 
been  sooner  discovered,  and  the  goods  promptly  returned.  Blair  T* 
Ford  China  Co.,  374. 

5.  Of  interest — Eq  uity — Eq^  ity  practice— Evidence — Findings  of  fact 
— Review — Fraud — Remainderman,    Obney  T.  Obney,^116. 

6.  Warranty — Quality — Grade.  Where  the  price  of  goods  is  fixed 
by  contract  and  and  the  quantity  and  quality  are  furnished  and  ac- 
cepted without  complaint,  the  buyer  must  pay  the  price  even  though 
the  quality  be  inferior. 

The  naked  averment  of  a  fact  is  neither  a  warranty  of  itself  nor 
evidence  of  it.    Kraoskopf  r.  Pennypaok  Tarn  Finishing  Co.,  506. 

SCHOOL  LAW. 

1.  State  Normal  Schools — Eminent  domain — Corporation,  Sooth 
Western  State  Normal  School,  09. 

2.  Taxation — Exemption — Pxiblic  charity.  Harrlshnrg  t«  Harris- 
hnrg  Academy,  252. 

SET-OFF. 

1.  Affidavit  of  d^ense^-Practice,  (7.  P.  HcFetridge  r;  Megargee, 
501. 

SEWERS. 

1.  Municipal  lien — Assessments  for  benefits — Notice — Act  qf  May  16, 
1901,  P.  L.  224 — Locality  index — Sufficiency  of  claim.  Erie  City  T. 
WiUis,  459. 

SHERIFF,  see  Public  0£Qcera. 

SIDEWALKS. 

1.  Dtfects  in^Negligence — Municipalities — Contributory  negligence. 
Easton  v.  Phila.,  517. 

2.  Negligence — Contributory  negligence — Question  for  jury.  Farrell 
T.  Plymouth  Boro.,  183. 

3.  Track  on—Negligence—Railways,  FeUers  y.  Warren  SI*  By. 
Co.,  31. 

SLANDER. 

1.  Privileged  communication — Burden  of  proof— Malice.  A  state- 
ment made  in  good  faith  relating  to  a  subject  in  which  the  person 
making  the  communication  is  interested  or  in  regard  to  which  he  has 
a  social  or  moral  duty,  when  made  to  one  having  a  like  interest  or 
duty,  is  privileged,  and  in  such  case  the  burden  of  proof  rests  on  the 
party  claiming  to  have  been  slandered  to  show  that  the  communica- 
tion was  malicious.  This  includes  bona  fide  communications  made 
by  the  author  in  the  prosecution  of  his  own  rights  or  interests.  As 
to  such  communication  the  law  does  not  imply  malice  from  the  corn- 
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munication  itself.    The  plaintiff  must  satisfy  the  jury  of  the  existence 
of  actual  malice  befora  he  is  entitled  to  a  recovery. 

Whether  a  communication  is  privileged  or  not  is  a  question  of  law 
to  be  detei*mined  by  the  couit.  Whether  the  defendant  was  actuated 
by  malicious  motives  in  speaking  the  defamatory  words  is  a  question 
of  fact  for  the  jury. 

In  an  action  of  trespass  for  scandal  it  appeared  that  when  the  bor- 
ough in  which  defendant  lived  was  about  to  open  a  street,  the  de- 
fendant appeared  at  a  meeting  of  the  council  and  stated  that  the  bor- 
ough authorities  had  entered  upon  his  land  without  right  and  were 
causing  damage  to  his  property.  A  deed  was  then  exhibited  by  the 
clerk  of  the  council  which  it  was  alleged  had  been  executed  by  the 
defendant  and  under  which  the  borough  claimed  the  right  to  occupy 
the  defendant's  land  included  withm  the  lines  of  the  street.  The 
deed  purported  to  have  been  acknowledged  before  the  plaintiff,  a 
justice  of  the  peace.  The  defendant  denied  that  he  ever  executed  it 
in  the  presence  of  the  plaintiff.  Thereupon  the  plaintiff  brought  the 
action  for  the  defamation  implied  in  the  defendant's  denial.  Held^ 
that  the  defendant's  denial  was  privileged,  and  that  the  burden  was 
on  the  plaintiff  to  show  that  the  words  used  were  not  true,  and  that 
the  defendant  uttered  them  maliciously.    Echard  t.  Morton,  579. 

STATEMENTS,  see  Practice,  C.  P. 

1.  Of  Claim — Practice^  C,  P. — Amendment — Trespass — Treble  dam- 
ages— Mines  and  mining — Unlawful  mining  qf  coaL  Jackson  T*  Gnn* 
ton,  203. 

STATUTE  OF  FRAUDS. 

1.  Contract — Parol  evidence— Payment  of  debt  of  anotfier — Consid- 
eration— Evidence — Documentary  evidence,  Bomgardner  r.  Swarts, 
263. 

STATUTES. 

1.  Boroughs—Extension  of—Repeal— Acts  of  June  2,  1871,  P.  L,  283, 
and  Apnl  22,  1903,  P.  L,  247.    Donora  Boro.  r.  Donora  Boro.,  300. 

2.  Boroughs  —  Proceedings  to  annex — Temdnation  of  proceedings. 
Where  proceedings  to  annex  teiTitory  to  a  borough  were  pending  and 
undetermined  at  the  time  of  the  passage  of  the  Act  of  April  22,  1903, 
P.  L.  247,  the  court  of  quarter  sessions  had  no  further  jurisdiction, 
and  the  proceedings  therein  terminated. 

Where  a  law  takes  away  a  subject  of  jurisdiction,  a  proceeding 
founded  upon  it  must  fall,  but  when  it  merely  charges  the  remedy  It 
may  be  otherwise  and  must  be,  unless  the  law  plainly  declares  it 
otherwise.    Washington  Boro.,  296. 

3.  Husband  and  wife  —  Desertion  —  Statutes —  Repeal  —  Acts  qf 
April  13,  1867,  P.  X.  78,  and  MarchlZ,  1903,  P.  L.  26.  Com. T.  Mills, 
549. 

4.  Liquor  laws — Publication  of  notice — Lycoming  county — Acts  qf 
ApHl  10,  1873,  P.  L.  600,  and  July  30, 1897,  P.  L.  464.  Snn  &  Banner 
Publishing  Go.  r.  Bennett,  243. 
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6.  Jiepeal— Re-enactment — Ordinances,  The  re-enactment  of  a  pre- 
vious statute  is  construed  not  to  be  an  implied  repeal  of  the  enact- 
ment, but  a  continuation  thereof,  so  .that  all  interests  under  the  origi- 
nal statute  remain  unimpaired.  This  principle  is  applicable  to  the 
construction  of  an  ordinance. 

A  borough  ordinance  providing  for  a  license  tax  on  telegraph  com- 
panies of  $1.00  per  pole  and  12.50  per  mile  of  wire  is  prima  facie  rea- 
sonable, when  it  is  shown  that  at  least  once  a  year  the  chief  of  police 
and  the  street  commissioner  made  a  tour  of  inspection  counting  the 
poles  and  calculating  the  miles  of  wires  and  that,  in  addition  to  this, 
the  officei*s  of  the  police  department,  in  connection  with  their  other 
duties,  kept  a  constant  lookout  for  poles  that  might  be  in  a  dangerous 
condition  and  for  wires  that  might  be  down,  and  when  they  found 
them  in  that  condition  reported  it  to  the  proper  company. 

On  an  issue  to  determine  the  reasonableness  of  the  amount  of  such 
license  tax,  evidence  as  to  the  number  of  poles  and  miles  of  wire  main- 
tained by  the  company  in  the  state,  the  amount  of  capital  stock  and 
bonded  debt  and  net  receipts  of  the  company,  are  irrelevant  and  im- 
material. 

The  prima  facie  reasonableness  of  the  tax  is  not  overcome  by  evi- 
dence that  the  company  spent  so  much  per  mile  in  a  particular  year 
for  repairs  and  i*econstruction,  where  such  evidence  does  not  cover 
the  whole  period  for  which  the  license  fees  are  claimed,  and  is  not 
accompanied  by  evidence  as  to  the  nature,  extent  and  cost  of  the  in- 
spection and  supei-vision  of  its  lines  which  the  company  gave.  Kit- 
tanning  Boro.  T.  Western  Union  Teleg.  Co.,  346. 

6.  Title  of— Constitutional  law — Adulteration  of  food — Drink.  Com. 
T.  Kebort,  584. 

7.  Title  cif— Constitutional  law — Mines  and  mining — Act  cf  May  13, 
1908,  sec.  2,  P.  L.  359.    Com.  T.  Schnlte,  95. 

SUICIDE. 

1.  Burial  of  the  dead — PuUic  burying  ground — Suicide,  Kitchen  T. 
Wilkinson,  75. 

TAX  COLLECTOR,  see  Public  Officers. 

TAX  SALES. 

1.  Unseated  land — Burden  of  proof— Evidence,  A  sale  of  land  for 
taxes  under  section  41  of  the  Act  of  April  29, 1844,  P.  L.  486,  as  seated, 
which  in  fact  was  unseated  at  the  time  of  the  assessment,  is  void  and 
will  pass  no  title  to  the  purchaser;  but  the  burden  of  proving  that 
the  land  was  unseated  at  the  time  of  the  assessment  rests  on  the  per- 
son asserting  it.  In  such  a  case  evidence  of  the  unimproved  condi- 
tion of  the  land  in  a  certain  year,  is  not  sufficient  to  sustain  a  finding 
that  there  was  neither  residence  upon  nor  cultivation  of  the  land 
twenty-five  years  earlier.    Jackson  r.  Onnton,  203. 

TAXATION. 

1.  Exemption — School— Public  charity,    A  school  in  the  manage- 
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meot  of  tmstces,  who  serre  withoat  oompensitioo,  whieb  1^  etttirelj 
rapported  by  tuition  from  papUs  and  receives  besides  a  sbsU  rental 
of  fl50  per  year  paid  to  it  by  ita  principal  for  a  honae  in  wfaidi  he 
Hvea,  Is  not  a  purely  public  charity  and  exempt  from  tauatkm,  al- 
though forty  years  before  it  receired  aid  from  the  state,  and  contri- 
butions from  private  persons:  Philadelphia  y.  Women^s  Christian  As- 
sociation, 125  Pa.  572;  Episcopal  Academy  y.  Philadelphia,  150  Pa. 
565,  and  Philadelphia  y.  Pennsylyania  Hospital  for  Insane,  154  Pa.  9, 
distinguished.    Hanrisburg  r.  Harristarg  AcadeMy,  252. 

2.  Gas  campames — License  tax — MvudcipaliUeM — Borou^Aj — PoHct 
power.  The  power  of  a  borough  goyemed  by  the  general  borough 
law,  to  proride  by  ordinance  for  police  superyision  and  inspection  by 
its  officers  and  senrants  of  pipes  laid  and  maintained  under  its  streets 
by  incorporated  gas  companies,  and,  as  part  of  and  incidental  to  such 
provision,  to  ordain  the  payment  by  such  companies  of  a  reasonable 
annual  license  fee  or  tax,  is  derived  from  the  same  source,  and  is  sus- 
tained and  governed  by  the  same  general  principles,  as  its  power  to 
enact  similar  ordinances  relative  to  the  police  supervision  and  inspec- 
tion of  poles  and  wires  of  telegiaph,  telephone  and  electric  light  com- 
panies. The  fact  that  the  latter  are  maintained  upon  the  surface  of 
the  streets  and  the  former  are  laid  underneath  the  surface  does  not 
prevent  the  application  of  these  principles. 

The  right  of  a  public  in  a  city  or  borough  street  Is  by  no  means  con- 
fined to  the  surface  of  the  way,  and  this  all  those  who  set  apart  land 
for  a  street  are  conclusively  presumed  to  know. 

In  an  action  by  a  borough  to  recover  a  license  tax  Imposed  in  the 
exercise  of  the  police  power  for  the  inspection  and  supervision  of  the 
pipes  of  a  gas  company  beneath  the  surface  of  the  streets,  the  bor- 
ough is  not  bound  in  the  first  place  to  prove  that  the  amount  of  the 
tax  is  reasonable.  The  burden  is  on  the  gas  company  to  prove  that 
It  is  unreasonable. 

In  such  a  case  unless  the  court  is  able  to  say  from  the  facts  of  which 
It  may  take  judicial  cognizance,  or  from  the  undisputed  or  admitted 
facts,  or  if  there  be  a  conflict  of  evidence,  then  from  the  duly  ascer- 
tained facts,  that  the  ordinance  is  a  revenue  measure  under  the  g^uise 
of  a  police  regulation,  or  that  the  license  fee  is  grossly  in  excess  of 
what  was  necessary  to  cover  the  reasonably  to  be  anticipated  expenses 
of  proper  police  supervision,  it  is  not  justified  in  interfering. 

Even  where  there  is  a  conflict  of  evidence  and  the  controverted  facts 
are  to  be  determined  by  a  jury,  still  the  burden  of  proof  being  on  the 
defendant,  the  court  cannot  be  convicted  of  error  in  giring  binding 
instructions  in  favor  of  the  borough  where  the  defendant  has  not  fur- 
nished evidence  from  which  the  jury  could  find  facts  which  would 
justify  the  court  in  declaring  the  ordinance  unreasonable. 

A  borough  ordinance  imposing  a  license  tax  on  the  pipes  of  a  gas 
company  is  not  wholly  void  if  it  does  not  expressly  confine  the  tax  to 
pi])es  beneath  the  surface  of  the  public  streets.  The  enforcement  of 
the  ordinance  will  be  restricted  to  the  pipes  concerning  which  the 
borough  council  had  power  to  legislate.  Kittanoing  Boro.  T«  Kit* 
tanning  Con80li44t^  MU  Oas  Co.,  355. 


Digitized  by 


Google 


INDEX.  721 

TAXATION— continttcd. 

3.  License  tax — Uawkers  and  Peddlers — Bor<mg?is-'Inter8t<Ue  com- 
merce—  Original  package  —  Constitutional  law.  Com*  T«  Beariekf 
384. 

4.  License  tax— Real  estate  brokers — Trust  company — Act  qf  May  27, 
1841,  P.  X.  396,  ApHl  10,  1849,  P.  L.  570,  May  15, 1850,  P.  L.  772,  and 
May  2,  1899,  P.  Z.  184.  A  tinist  company  incorporated  under  the 
Act  of  April  29,  1874,  P.  L.  73,  and  the  supplements  thereto,  includ- 
ing the  Act  of  May  9,  1889,  P.  L.  159,  and  authorized,  among  other 
things,  to  transact  the  business  of  buying  and  selling  real  estate,  is 
not  liable  to  p<iy  to  the  state  a  license  tax  as  a  real  estate  broker  un- 
der the  Acts  of  May  27,  1841,  P.  L.  396,  April  10,  1849,  P.  L.  570, 
May  15,  1850,  P.  L.  772,  and  May  2,  1899,  P.  L.  184. 

The  words  **any  individual  or  copartnership**  as  used  in  Act  of 
May  27,  1841,  P.  L.  396,  do  not  include  corporations.  The  Acts  of 
April  10,  1846,  P.  L.  570,  and  May  15,  1850,  P.  L.  772,  did  not  extend 
the  provisions  of  the  Act  of  May  27,  1841,  to  corporations.  Com* 
T.  Real  Est.  Tr.  Co.,  149. 

5.  License  tax — Telegraph  companies — Boroughs.  Schellsburg  l. 
Western  Union  Teleg.  Co.,  343. 

6.  Real  estate — Personal  property,  A  stationai*y  sawmill,  in  which 
boilers  are  set  in  masonry,  erected  upon  lands  belonging  to  another, 
held  by  the  owners  of  the  mill  under  a  lease  and  as  to  which  the 
owners  of  the  mill  had  **  the  right  to  remove  at  any  time  prior  to 
April  1,  1906,  any  buildings  erected  by  you  (them)  on  said  mill  site 
and  lumber  yard,"  is  liable  to  taxation  as  real  estate  for  county  and 
township  purposes.    Bemis  T.  Shipe^  42. 

7.  Telegraph  companies— License  tax — Poles  and  wires,  A  borough 
ordinance  imposing  a  license  tax  on  telegraph  poles  and  wires  is  not 
void  because  it  is  not  restricted  in  express  terms  to  poles  and  wires 
maintained  upon  highways  and  public  property.  The  court  will  either 
presume  that  such  poles  and  wires  were  intended,  or  will  restrict  the 
operation  of  the  ordinance  to  them.  Kitlannlng  Boro*  T«  Western 
Union  Teleg.  Co.,  346. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Telegraph  companies — License  tax — Boroughs — Taxation,  The 
elements  which  enter  into  a  license  tax  by  a  borough  on  telegraph 
poles  and  wires,  are  the  necessary  or  probable  expense  incident  to 
the  issuing  of  the  license,  and  the  probable  expense  of  such  inspec- 
tion, regulation  and  police  surveillance  as  the  municipal  authorities 
may  lawfully  give  to  the  erection  and  maintenance  of  the  poles  and 
wires. 

In  an  action  to  determine  the  validity  of  a  borough  license  tax  on 
telegraph  poles  and  wires,  it  is  not  eiTor  to  reject  as  immaterial  and 
irrelevant  offers  of  the  telegraph  company  to  prove  the  actual  cost  or 
value  of  its  property  in  the  borough ;  the  space  occupied  by  each  of 
its  poles,  **thi8  to  show  that  this  property  is  unreasonably  taxed;*' 
the  value  of  abutting  properties  and  the  rate  at  which  they  were 
taxed;  the  cost  of  reconstructing  the  line  through  the  borough;  the 
ordinary  depreciation  of  such  a  line,  and  the  present  value  of  the  line; 
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the  license  fees  imposed  by  other  cities  and  boroughs;  the  capital 
stock,  bonded  indebtedness,  net  earnings  and  the  number  of  poles  and 
miles  of  wire  in  the  entire  system  of  the  company. 

In  such  a  case,  however,  it  is  proper  to  permit  the  company  to  prove 
that  its  line  was  constructed  of  the  best  materials  and  in  the  beet 
manner,  and  was  carefully  maintained  in  the  best  physical  condition; 
that  it  was  located  in  a  sparsely  settled  community  and  in  such  a 
manner  as  not  to  endanger  or  impede  public  travel;  that  it  was  fre- 
quently inspected,  at  least  once  a  month,  by  its  expert  employees, 
and  immediately  repaired,  if  any  deterioration  was  found  therein;  the 
cost  of  such  inspection,  not  as  a  conclusive  test  of  reasonableness  of 
the  charge  imposed  by  the  borough,  but  as  evidence  bearing  upon 
that  question;  and  that  the  borough  made  no  inspection  of  the  poles 
and  wires,  and  neither  paid  out  any  money  nor  incurred  any  expense 
for  that  purpose.    Schellsburg  v.  Western  Union  Teleg.  Co.,  343. 

2.  Telegraph  Companies — Taxation — License  tax — Poles  and  wires. 
Kittanning  Boro.  r.  Western  Union  Teleg.  Co.,  346. 

TIME. 

1.  Criminal  law — Indictment— Larceny,    Com.  r.  Dingman,  615. 

TITLES. 

1.  Strength  qf— 13 ectment— Evidence.    Crist  v.  Bonst,  543. 

2.  Wrongdoer  without  title — Trespass — Outstanding  title,  JaeksOD 
T.  Ounton,  203. 

TOWNSHIP  COMMISSIONERS,  see  Public  Officers. 

TRESPASS. 

1.  Landlord  and  tenant — Wrongful  distress — Hotel—Boarder,  Oli- 
ver T.  Wlieeler,  5. 

2.  Trespass  vi  et  armis — Possession,  To  sustain  an  action  of  tres- 
pass vi  et  armis  possession  in  the  plaintiff  is  indispensable,  and  this 
is  all  that  is  necessary.  As  against  one  in  actual  possession,  the  right 
of  a  claimant  of  title  out  of  possession  must  be  asserted  by  an  action 
of  ejectment.  The  possession  set  up,  however,  must  be  more  than  a 
mere  intrusion  on  either  the  actual  or  the  constructive  possession  of 
another.    Yanderslice  r.  Donner,  319. 

3.  Wrongdoer  witliout  title — Outstanding  title,  A  wrongdoer  with- 
out title  who  endeavors  to  protect  his  trespass  by  the  outstanding 
title  of  a  stranger  has  no  equity,  and  is  not  entitled  to  any  particular 
favor.    Jaekson  r.  Oontony  203. 

TRIALS. 

1.  Bewficial  associations— Misconduct  qf  members— Eo^utMon-Tri- 
bunal    Crow  T.  Capital  City  Conncil»  411. 

2.  Charge — Inadequate  charge,  A  charge  is  not  open  to  the  criti- 
cism of  being  inadequate  or  partial,  where  it  directs  the  attention 
of  the  jury  in  clear  language  to  the  controverted  points  in  the  case. 
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leaves  tbem  tree  to  dispose  of  the  case  under  the  evidence,  and  clearly 
states  the  legal  principles  controlling  the  case.  Field  T*  Schaster^  82. 
8.  Charge — Statement  of  facts — Harmless  error.  The  appellate  court 
will  not  reverse  a  judgment  on  a  verdict  because  of  an  inadvertent 
misstatement  of  the  evidence  by  the  trial  judge,  where  it  is  not  clear 
that  the  misstatement  did  the  defendant  any  harm,  and  the  attention 
of  the  court  was  not  called  to  it  at  the  conclusion  of  the  charge. 
Field  T.  Schuster^  82. 

4,  Delay  qf— Habeas  corpus — Jurisdiction^  Superior  Court,    Com*  T. 
Keeper  of  Coanty  Prison^  101. 

5.  Practice,  C,  P, —Evidence— Appeals.     Yanderslioe  r*  Donner, 
319. 

TRIAL  BY  COURT. 

1.  Practice,  C.  P,— Findings  of  fact — Warranty—Sale.   Krauskopf 
T.  Pennypack  Tarn  Finishing  Co.,  506. 

USER. 

1.  Adverse  user— Easement — Alley — Prescription — Remedy  at   law. 
Godino  r.  Kane,  596. 

VENDOR  AND  VENDEE. 

1.  Deceit — Misrepresentations — Fraud,    Schmits  t.  Boberto^  472. 

VERDICT. 

1.  Crirninal  law — Larceny— Amount  and  value  of  property.    Com. 
T*  Dtngman^  615. 

WAGES. 

1.  Claim  for  nursing — DecedenVs  estate — Nephew — Con^deration — 
Promise,    Carrey's  Est^,  479. 

WAIVER. 

1.  Insurance  —  Life  insurance — Payment  of  premiums — Condition  of 
health,    Sydnor  t.  Metropolitan  Life  Ins.  Co.,  521. 

2.  Qf  Covenant — Mechanic's  lien — Contract — Covenant  against  liens. 
Spring  Brook  LnmberCo.  t.  Watkins,  199. 

WAREHOUSES. 

1.  Bailment — Definition— Classification — Lien— Carriers.    Nleolette 
Lumber  Co.  r.  Peoples  Coal  Co.,  575. 

WARRANT  OF  ATTORNEY. 

1.  Judgment — Confessed  judgment — Variance  in  names.     Eddy  T« 
Smiley,  318. 

WARRANTY. 

1.  Practice,  C.  P. — Trial  by  court — Findings  of  fact — Sale — Quality 
^Orade,    Kranskopf  t.  Pennypack  Yarn  Finishing  Co.»  506. 
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WIDOW'S  EXEMPTION. 

1.  Decedents^  estates — Desertion  by  htisband — Act  qf  April  14,  1861, 
P.  L.  612.    Balmforth's  EsU,  491. 

WILLS. 

1.  Deed—ConversUm—'ReconversUm^Evidenee^Tre^pass.  JaekMMi 
y.  OnntODy  203. 

2.  Distribution—Per  stirpes— Per  capita.  Testator  directed  as  fol- 
lows :  *'  To  my  bi*other  Christian  Miller's  children,  William  Wilson's 
children,  my  sister  Mrs.  Staub,  my  sister-in-law  Mrs.  Andrew  Miller's 
children  to  be  equal  beneficiaries  in  balance  of  my  property  or 
money  after  the  conditions  of  this  have  been  complied  with."  The 
court  found  from  parol  evidence  that  testator  intended  by  the  words 
**  William  Wilson's  children  "  to  designate  the  children  of  Seth  Wil- 
son who  had  children  by  his  first  wife,  testator's  sister,  and  also  a 
child  by  a  second  wife.  Held,  that  the  fund  should  be  divided  into 
four  parts,  and  distributed  per  stirpes  and  not  per  capita,  and  that  it 
was  immaterial  that  one  of  the  children  of  Seth  Wilson  sharing  in  the 
distribution  was  not  of  the  blood  of  the  testator.    Miller's  E8t.9  453. 

3.  Laient  ambiguity — Parol  eroidence — Evidence,  Parol  evidence  is 
admissible  to  explain  a  latent  ambigniity  in  a  will,  or  to  apply  its  pro- 
visions to  the  subject  or  person  intended  when  the  description  Is  de- 
fective, uncertain  or  too  general  to  be  understood. 

Where  the  meaning  of  a  devise  is  uncertain  the  law  will  adhere  as 
closely  as  possible  to  the  general  rules  of  inheritance,  and  whosoever 
claims  against  the  law  of  descent  must  show  a  satisfactory  written 
title. 

Parol  testimony  is  admissible  to  show  whom  the  testator  meant  by 
the  words  contained  in  his  will  **  William  Wilson's  children,"  where 
it  appears  that  he  had  no  relatives  answering  such  description,  and 
the  will  itself  is  silent  as  to  the  identity  of  the  William  Wilson  therein 
tiamed.  In  such  a  case  it  may  be  shown  that  testator  had  a  sister  mar- 
ried to  one  Seth  Wilson,  who  had  a  brother  named  William  Wilson, 
that  testator  frequently  confused  William  with  Seth,  and  that  tes- 
tator stated  to  the  scrivener  who  wrote  his  will  that  he  meant  by  Wil- 
liam Wilson's  children  the  children  of  his  sister.  The  court  in  such  a 
case  will  award  the  fund  to  Seth  Wilson's  children,  but  will  not  limit 
the  class  merely  to  Seth  Wilson's  children  by  his  first  wife,  testator's 
sister.    MiUer's  Estate,  443. 

4.  Provision  for  widow — Executors  and  administrators.  Where  a 
testator  gives  a  specified  annuity  to  his  wife  **  or  as  much  more  as  she 
may  need  for  her  comfort,  support  and  maintenance,'^  the  widow 
will  not  be  barred  from  receiving  her  annuity  because  she  made  her- 
self personally  liable  for  a  loan  made  out  of  the  moneys  of  the  estate 
to  one  of  testator's  children,  which  loan  was  never  returned.  Win- 
ter's Est.,  643. 

WITNESSES. 

1.  Competency  cf— Evidence — Party  dead  —  Interest  of  witness — 
Discharr/e  in  bankruptcy.     Pattison  T.  Cobb*  72. 
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2.  Coriflicting  statements  qf— Negligence — Proxfince  of  jury.    Smith 
T.  Jackson  Twp.,  234. 
8.  Credibility— Evidence— Former  trial.    Field  T.  Sehnsterf  82. 

4.  Credibility — Evidence — Oral  testimony — Question  for  Jury.  Kel- 
ton  T.  Fifer,  603. 

5.  To  petition — Habeas  corpus — Defective  petifvm — Amendment — 
Act  qf  February  18,1785,  2  Sm,  L.  275.  Com.  T.  Keeper  of  Couiitj 
Prison^  191. 

WORDS  AND  PHRASES. 

1.  ''Next  of  kin:'    Kitehen  T.  Wilklngon,  75. 

2.  **  Per  capita— per  stirpen:'    Miller's  Est.,  4.53. 

3.  "  Solitary  confinement— Penitentiary — County  jaiV  €om«  T. 
Fetterman,  560. 
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